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* l I* . )but secretly harboured the 'chiefs of dacoits whom they screened

from the punishment of law.”” \
f

(,H) Reforms of Warren Hastings —In 1781, tJovemor-

General Warren Hastings introduced certain changes to improve

the administration of criminal justice. The old policy of non inter-

ference in the criminal justice was thuj changed Warren Hastings

first of alt empowered the judges of the Mofussi! Diwam Adalats

also to act as Magistrates in their respective jurisdiction They

were authorised to arrest all those persons who were suspected to

have committed crimes They exercised a sort of police powers.

Their duty was to commit criminals immediately on their own

apprehension to the nearest Mofusstl Faujdari Adalat and submit

written charges on the basis of which they were arrested

A separate department was established at Calcutta to control

and supervise the working of the Faujdari Adalats These Adalats

were required to submit their monthly reports, return of proceed-

ings, detailj of charges, lists of persons arrested and sent for trial

by the Magistrates to the Adalats Similarly, reports were also

sent to this department by the Sadar Niaamat Adalat A cove-

nanted servant of the Company, who presided over the department,

was designated as the Remembrancer of the Criminal Courts.

He was directly under the Governor-General For all informa-

tion and necessary action the Remembrancer mainly depended on

the information supplied by the criminal courts By this process,

in the beginning, many irregularities came to light which were

commuted in the criminal courts

The Faujdari Adalats were further reduced by Warren

Hastings from twenty-three to eighteen” in July 1782 with a view

to reduce the administrative expenses ** In 1785, the Magistrates

62. B B. Misra. JuJuuil Administration ef tin East India Compaq in Bnial.

p 32 1.See, From Mahomed Reza Khan to the Governor-Geoeral. It,

December 1776, Calendar ofPsrsum Ccnip°nJ<nt<, Vol V, No 422

Darbhanga, Launya and P»tna

64 See, flams Miscillantous Strut, Vot 553, pp 295-323
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The Regulating Act

A Thx RscuiATiNa Act
1 Circumstances before the Act of 1773

(i) Relationship of the British Parliament and theCompany —One of the major problems before the British Parlia-
ment tvaa to determine its relationship with the Company 1

Earlier, the Company was mainly concerned with trade and
commerce to India but its subsequent political involvements and
terntonal gams created a new situation An established pnnoiple
01 hng'^h Constitutional law was that no subject could acquire
territories except for the Sovereign As early as 1759, Lord Clive,
in his letter to Pitt, suggested that the Crown should take over the
territories which were in the possession of the Company At this

Jtage, Parliament took no step as there were three points of view
before it for consideration From the subsequent proceedings it
appears that Parliament was gradually assisting the British
Government to take a final decision in this respect

Out of the three points of view, which were before Parlia-
ment1 for consideration, first was, that the Company’s privileges
and powers must remain untouched The proposal was not
acceptable to the majority in Parliament and the far sighted
servants of the Company The second view was that the Crown
should take over full sovereignty of the Company's territorial

possessions m India It was considered a very complicated view
as jt involved very vital legal and political questions, which the
then British Government was neither willing to disclose nor to
discuss Both these proposals suggested extreme steps which the
British Government tried to avoid Pitt considered that it was
not only a constitutional matter but it involved a major policy
decision also The thud view was that the Crown may take over

There were increasing political demands in England that the Government
should take over the Company s possessions in India Because of shifting

alignments in British politics this was not done The reports of Che two
Parliamentary Committees—Select Committee and Secret Committee-
drove home the conviction that the independence of the Company must
yield to the supremacy of British Parliament
Holdsworlh A History of English La*/ Vol XI p 162

[ 109 J
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by Letters Patent issued on 26th December, 1800, abolished the

Recorder's Court and established the Supreme Court at Madras,19

which came into being on 4th September, 1801 The powers

of the Recorder’s Court were transferred to the Supreme Court

and it was also directed to exercise similar jurisdiction and to be

subject to the same restrictions as the Supreme Court ofJudicature

at Calcutta Sir Thomas Strange, who was already working as the

Recorder, was appointed Chief Justice of the Supreme Court and

the two other puisne judges were Henry Gwillim and Benjamin

Sullivan The Supreme Court continued its functioning at

Madras till the High Court of Judicature was established in its

place by the Indian High Courts Act 1861 41

Ml) Supreme Court at Bombay —The Recorder's Court

continued to function in Bombay up to 1823 when by an Act” of

the British Parliament the Crown was authorised to abolish the

Recorder's Court and in its place to establish a Supreme Court

at Bombay 41 The Crown’s Charter establishing the Supreme Court

was issued on 8th December, i823 and the Supreme Court was

formally inaugurated on 8th May, 1824 It consisted of a Cluef

Justice Sir E West and two other puisne Judges who were Sir

Charles Chambers and Sir Ralph Rice

The Supreme Court at Bombay was invested with full power,

and authority a. war demised by the Supreme Court ofjudua

ture at Calcutta lubject to one exception By Section SO of lb

Charter, the Supreme Court at Bombay war prohibited from

interfering in any matter concerning revenue wlthi” the

town of Bombay' Native, were also ^pt,6 Iron, ,pp^me
before the Supreme Courts at Madras and Bombay

_
“j™ >“

circumstances compelled their appearance rn the same manner as

of the Charter Act or 1813 which authorised the Supreme Court,

“.hi orelS jurisd.cuon wa. limited

to British subjects

«) VCGaKaMO a amr,.Wri«r a H.wafrt

e

« Sr2.Ld» High Court, Art .861

tor fc, hto?,'" 1*2»nSSri“"«« »! the oU
csfablishnienl the <«0«k

h jurisdiction and the powers

ssrasss'sss’Si< T= .Sr «» >«. a,™

History of Bombay During British Period PP 2 u
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VI} JUDICIAL RtrORMS OF CORNWALLIS 161)

Revenue and from the Board of Revenue to the Covunor-General-

tn-Coundl.

(li) Heorganitation of Civil Courts —Cornwallis reorga-

nised the evil courts and appointed twenty eight judges m the

districts, and further strengthened the four Courts of Circuit,

which now also bccai le civil courts of appeal The four Courts of

Circuit were called Provincial Courts of Appeal having headquarters

at Patna, Dacca, Calcutta and Murshidabad Ea^h of them was

to be presided over by three covenanted servants of the Company
These Courts were empowered to hear appeals from the District

Diwani Adalats In cases involving sums less than Rs 1,000, their

decision was final Where the amount exceeded Rs 1,000, a

second appeal %\as allowed to the Sadar Diwani Adalat if the

valuation of the suit was £ 5,000 or more, a furthei appeal was

allowed to the King-in-Counul

Steps were also taken to establish subordinate civil courts to

decide minor cases In each district Sadar Amins and Commis

sioners were appointed to decide cases up to Rs 50 Subsequently,

they were known as Munsifft The Munwffj were selected out

of the landholders, or their agents who were expected to do the

job honoranly and were getting some commission on the sum

involved in the litigation Indians were allowed to be Munsiffs

The subordinate judiciary received orders from the Sadar Diwani

Adalat It was created in order to save time and expenditure

of the parties and also to impart speedy administration of justice

Regulation XIII provided for the establBhmtru oj the Regis

trur's Court to try suits up to Rs 200 ui each distiict It
,

compulsory that the Registrar’s decisions should be countersy&ncd

by a Judge of the District Diwani Adalat and were also made

Subject to revision by the Judge

(iit) Native Law Officers —It was piovided that the personal

law. of Hindus and Mohammedans will bn applied in casts

relating to marriage, inheritance, caste, rcl.g.ous usages and

institution, 1 lie Native Law Ollicet, were, therefore, amhorued

to assist all the Coon, by expounding the Hindu uj Me
dan law as the cases n quired Regulation XI sp y p

that all Native Law Officers belonging to various Courts will be

appointed by the Governor Gen eral-rn Council

i*v) c—. -*•*-z srzLsttJrS,
ScTorstm all otbe, ex^ut.ve officers »ahe^o™ntn«tt w.llbe

f «> <»« hurt’s vilb.n of



Foreword

Mr Kulshreshtha has done well m presenting m the form of

an essay the constitutional developments in India during the British

period, with a brief reference to the judicial systems in ancient and

medieval periods To \he practising lawyer as well as the acade

mician the subject is of great interest A history of the develop

ment of administrative and judicial institutions since the setting up

by the East India Company of its settlements in the east, the south

and the west coast early m the seventeenth century till 1950 when

the authority of the British Rule finally ended is a fascinating

study of the evolutionary process by which the people of India

reached unity with the rule of law as their guiding force and achiev-

ed a modern administrative mechanism, a system of parliamentary

democracy and a judicial syjtem independent of executive interfer-

ence

Mr Kuhhreshtha has presented m a readable form the various

landmarks in the Indian development—legal as well as constitu-

tional I hope the book will be useful to the students for whom it

u primarily meant and to the busy lawyer as a reference book

New Delhi

January I, 1969

J C Shah

Judge, Supreme Court of India



XV} COVSTlTimOVAL HISTORY OP INDIA 407

(*) the provisions of lha article,

the amendment shall also retire fo be ratified by the tevtatm of not

lea than one-hslf of the States by resolutions to .hat effect passed by

those Legislatures before the Bill making provision for such amendment

is presented to tl e President for assent

(3) Nothing in Article 13 shall apply to any amendment made under

this article

sf?i^w^Ssrs”*! *>» » >»

in any court on any ground

15) For the removal of doubtiit Pariuroemw

amend \SJS££*-S*— rf 'hU

stitution under this Article

The Constitution Amending A.ct#

A b„rf account of .he varum. Act., ^chwere !»»£>W the

Parliament to amend the Constitution of India, is given,

follows

W TtaOx*.*— wfighf

» S.ven by Article 19 of S be taken aptm.
to be so comprehensive that no ac‘*°

, or other violent

any individual who even advocated
, f the rights of

oil. It was .ho con.ideted any of™,
the citizen to practise any prof*5510 c tate Legislatures had
tion, trade or business Moreover, P> y

|fJ many cases those

passed laws abolishing landlordism
j t WAt considered

laws were declared ultra vires by »ne
. vvay that progressive

necessary to amend the *”

t be checked There was

legislation m the agrarian field
provisions for the educa

also felt the necessity of making spe backward classes

tional, economic or .octal development

, Ac , 0f J95I amended Articles 15,

Thus the First Anterd.ee Act Ot tv
j, also added a

19, 31, 65, 87, 174, 176, 3*1. 3*2, 37Z »><

Ninth Schedule to the CtJtistitutwn

« The ease, wh.eh led» th
f aif'cSS'1'” CtoSft'S

Act 1951 were Sut. •!«*“’, J" Atsfel AU257 U™"J

&at
AIR 1951 SC 458 ,

SUU of v



Optmotis

University of Delhi

November 15, 1969

The treatment of the subject is comprehensive and upiodate,

and is testimony or considerable industry and thought expended

by the author The book will prove eminently useful for students

and others interested in the subject

Dr P K Tripatiu

Dean, Faculty of Law

New Delhi

January 15« 1969

I have perused Mr V D Kulshreshtha s treatise with interest

He has by dint of keen research produced a comprehensive work

which should be of ready assistance to all interested in the develop

ment of the law, constitutional and other, who would otherwise

have to collect the information from a vast number of sources

The materia] has been arranged systematically and with great care

Of particular value is the reference to the work of the Law Com
mission and the discussion on codification Mr kulshreshtha's

book should have a valuable addition to the literature on legal

hu ory

C K Daphtary
(Formerly Attorney General of India)
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XV] CtttWITTUnUHiu.nl**'"*- —

Thu Constitution (Ei^h,hAmsndinenOAot^959 *moii^

dfd Article 334 to extend the period^o‘ r««vauon ^ ^
Lok Sabhi and State Vidhan Sabhas fo

)cn to

led castes and Scheduled inbes and Anglo Indian!

twenty yean

(it) rim Constitution (Ninth
ot India to

passed to provide for the iransf r 0
. . . and Pakistan as a

Pakistan under an agreement betwee l^ ^ bemcen Indn
part of a compromise settlement ol oo

Suoreme Court m the

and Pakistan This was recommcndea oy

M The Constitution tK? of

led the areas or 1 ret Datlra **“}
.[aUon under the regulation

India and provided for their adm
, were previously

making powers ol the President

under the colonial empire of Portuga
jggj

<xi) The Constitution <C'

j

V^a t^th£ nTceasity of a Jo*“«

constitutes an electoral college
?,
n

^. _
{ (Article 66) by constitu

meeting of the two Houses of 1 JV
,^e election of the Vice

ting them into an electoral cot tege for^ makc , t clear that

President It also amend* Article
President shall not bo

the election of the President or *h® cy for whatever reason In

Challenged on the ground of any vacancy

the appropriate electoral college igG2

(*') The Constitution ^UnTon of India with

integrates Goa, Dan,a" on
.

d
Q£ adding them to the

£ clr
effect from December 20, 19£*»

,JrY and by providing for t

Schedule as the eighth Union Territory

administration under Article Z-Jt*
„,im-ntl Act, 1662

(*in) The Constitution C^JjSSf to the Naga* and

provided for certain *p<«*l P1
’ '

fthe Indian Union
J»n‘ .

Nagaland as the sixteenth
„
Slat*„nrjinc to these,

notwithstan R

State of Nagaland Act, 1962 A
of parj iimcn t m re p .

anything In the Constitution,
, Ra. Naga Customary ‘

. n -

wul pracl.cc, of lie N.!».
C[1

‘ ,„.l

procedure administration of
5! toIT)ary Law, andown.es P

decisions according to Nag*‘SSSTBll °?& '}bv «
transfer of land audits

f
e
f°V.

r

V^cmbly of Nagaland
by

Nagaland unless the Legislati

lution so decides Amendment) Act, 1962

(...) The Constitution <
F°“'

d"h«'y 10 ,h” Un“’"' 6 'V“'e

provided for the admission ot

. ..uiiis sea 263

30 hi, AnkrfCIh M>AIR I , «,» *<»»
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A Bar Council was to be constituted for every High Court *

wry Bar Council was to consist of fifteen members of whom one
wi to be Advocate-General, four persons to be nominated by the
High Court and ten were to be elected by the Advocates of the
High Court from amongst themsel ves 4 Each High Court was to
prepare and maintain a roll of advocates of the High Court 8

While the roll was maintained by the High Court, the Bar Coun
HI was authorised, with the previous sanction of the High Court,
10 mate rules to regulate the admission of persons to be Advocates
cf the High Court without effecting in any way the power of the
High Court to refuse admission to any person at its discretion 4

Under the Act, the power of enrolment of advocates virtually

continued to remain in the High Court and the function of the

Bar Council was merely advisory in nature The Act did not

affect the power of the High Courts of Calcutta and Bombay to

prescribe qualifications to be possessed by persons applying to

practise on the original udei of those High Courts and their power
fa grant or refuse any such application, or to prescribe the condi

tions under which such persons were to be entitled to practise

or plead The roll of Advocate* was to be maintained by the

High Court which also had the disciplinary power over the

Advocates. The right of the Advocates of the High Court to

practise m another High Court was not unfettered but was ex

presjly made subject to rules made by the High Court or the Bar

Council Each of the High Courts as well as the Bar Councils

of Calcutta and Bombay made rules to the effect that Advocates

of other High Courts would be permitted to appear and plead in

the respective High Court concerned only after obtaining (he

permiwoo of the Chief Justice and on several occasions very

eminent Advocates of one High Court were refused permission to

appear and plead in another High Court

In course of time the Calcutta and Bombay High Courts

liberalised their rules so as to permit non Barrister Advocates to

practiseon their original sidei as well which so far had been reserved

for Barristers only Thus the distinction between Barristers and Ad\ o

cates was abolished However, no advocate, whether Barrister or

not, could act on the origiaa! side but had to appear and plead on

the instruction of the Attorney on record

All India Bar Committee, 1951

The Bar was not satisfied with the passing of the Bar Councils

Act, 1926 The Act did not bring the Pleaders, Mukhtars and
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LANDMARK YEARS IN THE LEGAL AND
CONSTITUTIONAL HISTORY OF INDIA

Tears Particulars

Before 11 00

uu
1206 1290

1290 1320

1320 1399

1414 and
1451 1526
1536

1526

1540 1545

1556-J605

1600

1609

1612

1623

1657

1661

1666

1669

1683

1693

1698

1708

1726

1753

1757

1764

Ancient Hindu Period

First attack of Muhammad of Gbor

Slave Dynasty

Khifiji Dynasty

Tughlaq Dynasty

Tughlaq Dynasty.

Lodi Dynasty

Hindu Kingdom of Vijayanagar was founded along river

Tungabhadra

Bibar defeated Ibrahim Lodi and laid foundation of the

Moghul Empire

Sher Shah ruled over India

Moghul Emperor Alcbar ruled over India

Queen Elizabeth issued a Charter incorporating The London

East India Company
Another Charter was granted to the Company

An English Factory was established at Surat

Charter issued to the Company
Charter issued to the Company

The Charter of Charles II for the first time provided for the

exercise ofJudicial powers by the East India Company

Madras was raised to the status of Presidency

Bombay was given by Charles II to the’Corapany which he got

as dowry from the Portuguese King

The Charter empowered the Company to establish a Mayor's

Court at Madras

Company's Chatter was reissued by the King of England

Another Company “English East India Company’ was

incorporated by the Charter’s of William I) I

Lord Godolpluin gave his famous award which established

one company, by uniting the existing two companies, came

to be blown as “The United Company of Mei chants ot

England Trading in the East Indies "

The Charter of George I established the Mayor’s Courts at

three Presidencies of Calcutta, Madras and Bombay as King a

Courts

This Charter re established the Mayor’s Court at Calcutta,

Madras and Bombay

Battle of Plassey

Battle of Bux&r

[
DC ]



INDIAN LEGAL AND CONSTITUTIONAL HISTORY

3 tats Particulars

1765 Moghul Emperor printed 'the rights of Diwani’ of Bengal,
Bihar and Orissa to (he Compan) \cqu sition of Diwani

1772 Warren Hutingt prepared the first Judicial Tlan

1773 The Regulating \ci was pasjed by the British Parliament

1774 The S ipreme Court oT Judicature was established at Fort
William

1775 Trial and Execution of Raja Nand Kumar
1 781 The Act of Srttlement

1781 Fitts India Act

1793 The Charter Act granted to the Company
1793 Cornwallis Code and 'Judicial Plan were introduced in

1797 Recorder s Courts were established at Madras and Bombay
1 BOO The Supreme Court was established at Madras in place of the

Recorder s Court

1813 The Charter Act granted to the Company
1873 The Supreme Court of Judicature was established at Bombay

in place of Recorder s Court

1833 Th s Act of British Parliament modified the constitution of the
Judicial Committee of the Privy Council

1833 The Charter Act was the legislame mainspring of law reform
in India

1034 The Tint law Commission was appointed

“>1853 The Charier Act provided for the appointment of the Second

) Law Commission
1857 Tirst War of Indian Independence
1850 The Government of India Act

Proclamation by the Queen
Indian Government was transferred to the British Crown

1861 Indian Councils Act

The Third Law%Commission was appointed
1664 Act XI abolished the office of Native Law Officers (Pandits

and Maulvncs)
1079 The Fourth Law Commission was appointed
1892 Indian Councils Act
1909 Indian eoanctlt Act (Morley Motto Reforms) **.

1919 The Government of India Act (Mo uagu Chelmsford Reforms)
1927 The Sun n Commission
1928 The Nehru Report (Pt Moti Lai Nehru)

1930 The First Round Table Cbnference

1931 The Second Round Table Conference

1932 Communal Award
Third Round Table Conference

1933 W1 ue Paper issued by the British Government
1935 The Government of India Act ^
1937 The Federal Court of India establu) cd

1049 The August Offer



LANDMARK YEARS IN THE LEOAL AND CONSTITUTIONAL HISTORY

Tsars Particular

s

19 12 The Cupp’* Mutton

Quit India Movement
1944 C RijtgopaUchan i formula

1945 The Wavell Plan

194G The Cabinet Mission Plan

1917 Mountbatten Plan

Indian Independence Act wat patted by British Parliament

15 0-47 India granted Independence

(949 The Abolition of (Privy Council Jurisdiction) Act

2G 11 49 The Conatltuent Attembly patted new Constitution of India

26 1*50 The Comtitution of India came into force

India became “Sovereign Democratic Republic ’

27 1 50 The Supreme Court of India Inaugurated

1951 The Constitution (Pint Amendment) Act

1953 The Constitution (Second Amendment) Act

1954 The Constitution (Third Amendment) Act

1955 Tilth Law Commission wat appointed

The Comtitution (Fomth Amendment) Act

The Constitution (fifth Amendment) Act

1956 The Comtitution (Sixth Amendment) Act

The Comtitution (Seventh Amendment) Act

1960 The Constitution (Tighth Amendment) Act

The Comtitution (Ninth Amendment) Act

1961 The Constitution (Tenth Amendment) Act

The Constitnti >n (Eleventh Amendment) Aet

19G2 The Constitution (Twelfth Amendment) Act

The Constitution (Thirteenth Amendment) Act

The Constitution (1 ourteenth Amendment) Act

1903 The Constitution (fifteenth Amendment) Act

The Government of Union Territories Act

19C4 The Comutut on (Sixteenth Amendment) Act

The Constitution (Seventeenth Amendment) Act

I960 The Constitution (Eighteenth Amendment) Act

The Corstitution (Nineteenth Amendment) Act

The Constitution (Twentieth Amendment) Aet

19G7 The Constitution (Twenty fint Amendment) Act

19C9 The Comtitution (twenty second Amendment) Act

The Constitution (Twenty*tSird'A'm<ndrn ent)‘ Act

1<*71 The Constitution (Twenty fourth Amendment) Act

T he Constitution (Tweutydifih Amendmetn) Act

The Constitution (Twenty-sWth Amendment) Act

The Constitution (Twenty seventh Amendment) Act

1972 The Comtitution (Twenty-eighth Amendment) Aet

The Constitution (Twenty ninth Amendment Act

The Constitution (Thirtieth Amendment) Act
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3 tars Pertutlm

1973 The Constitution (Thirty first Amendment) Act
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1

judicial System of India :

Ancient& Mediaeval Period

Legal history of India can conveniently be studied under four
important periods—Hindu period, Muslim period, British period
and after Independence Hindu period extends for nearly 1500
years before and after the beginning of the Christian era Muslim
period begins with »he first major invasion by Muslims in 1100
A D British period begins with the consolidation of the British

power in the middle of the eighteenth century and lasts for nearly

two hundred years The modern period began with the withdra-
wal of the British when on 15th August 1917, India was declared

independent

A Hindu Period Judicial System in Ancient India

During the Hindu period in ancient India, Hindu society,

institutions and beliefs gradually developed and a definite shape
was given to them Many important beliefs and doctrines of today
are deep-rooted in the ancient Hindu ideology In order to under
stand properly thr» ancient judicial system of India it is of vital

importance to consider briefly three important factors first, the

social institutions in ancient India, srcondly, its political system and
institutions and lastly, its religion and religious philosophy

1 Ancient Hindu Social Order, Institutions and Religious
Philosophy

In determining the social order two important concepts may
be staled, namely, the caste system and the joint family system

(i) The caste system —The caste system emerged in ancient

India as unique and one of the most rigid social systems tier

developed in any part or the world

1

A caste was a social group
consisting solely of persons born in it * Whole seen ty was divided

into four main castes The Ibui castes were precisely and ci'carty

defined and rules pertaining to their lawful activitu s and functions

dominated all social activities The Ihahmtns were considered to be

1 Sham* basin ! toluiton of Indian Po) t) , p 73 see a/so A L Lusham
The Wtn ter this tww India Ch V pp 147 149 R C Dutt The Earh
Hindu < iviUuuion pp 53 145 227 , Later Hindu Cnth anon pp 58 82

2 See Ronal $<.£»/ Ttc Casts of tnda (.h II PP 34 37 , fra«an Kitrsc

Hind i Society—An Inter/
ret nton pp 90 92
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the most superior caste The scholars and priests of the Hindus

belonged to this caste They had in law and tn faa privileges and

prerogatives not held b> other sections of Hindu society The Ark
tryat were the nobles and warriors and to this caste rulers of various

states and kingdoms mostly belonged The I’aujas were the mer

chants and traders The Sudras were the workers and ranked lowest

The caste was determined by birth The members of the three upper

classes, namely. Brahmins, hshatnjas and I azsjas were the elite of

Hindu societ) Caste determined the pattern of life amongst

Hindus relating to their status, living, marriage, profession and

social obligations Caste consciousness had become a marked feat

ure in social relationship * The basis and continuance of caste

system depended on the vast net work of sub-castes Sub-caste tela

nonships were based on specialisation of work and economic inde-

pendence The caste association further diluted political loyalties

In later centuries caste exclusiveness became absolute and reached

its peak in caste ptnehayats Each caste panchayat was regarded as

a supreme authonty for the particular caste in each village It gave

stahiluy to Indian society Though the caste system was corner

\ative still it was most needed to suit the requirements of the

ancient India *

(11) Joint family system —The joint family system was

another important institution which determined the social order

amongst Hindus in ancient India A family was regarded as aurnt

of the Hindu social system * An ancient family included parents,

children, grand children, undes and their descendants, and their

collaterals on the male side Tlus social group had common
dwelling and enjoyed their estate in common At the head of the

family was the patriarch, whose authority was absolute over the

members of his family He represented all the members of his

family before the law and claimed absolute obedience from them
The family group was bound together by Srardha* ceremony A
number of families constituted a sept, gram or village which
became an administrative unit also The concept of family led to

pmate property which in turn led to disputes and struggles which
necessitated law and a controlling authority In later centuries
problems concerning the division of land and inheritance ctme
in for special attention Two systems of family law, namely.

3 G S Ghur^e Caste and Class In Ind a p 47 For Caste distinctions

112
W StC * W Spcl!man nca^ Theory of Anc enl India pp III

4 The caste system is gradually dying out in Modem India See also Sr
Peraval GrifTths Modern Ind a (New York 1957) p 31

5 The rite of commemorating the ancestors at which balls of nee called
pinaa were ottered Srardha defined the family and those w ho were entitled
to participate in the ceremony were co-pindas (Sup,n las) members of
the lam ty group

* Pr
.

D Bafnett A u quit es of Ind a Ch III pp J3S 140 Set also
A L. Basham The Won ler that xas Ind a pp 155 J58
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Mttakshara and Dayabhaga, became the basis or civil law 7 They
dealt with property rights in a Hindu joint family and mostly
amongst land owning families

The political system and institutions were varied and complex
in ancient India India was divided into various independent
states—some monarchies and the rest tribal republics * Monarchy in
various forms was prevailing in ancient Hindu period Dharma was
the most important concept of the Hindu political thought "In
the context of the Dhormashastras (or Hindu Political Science) the
word dharma came to mean 'the privileges, duties and obligations

of a man, his standard of conduct as a member or the Aryan com
munity, as a member of one of the castes, as a person in a particu
lar stage of life

’ * Another important concept was haplanga
(seven limbs) of the state 1# These were sovereign (Suramin), mints
ter

(
Amatya), territory with people (Rostra), army (Dan da) and

friends or allies (Mitra) The King was the supreme authority of
his state 11 His functions involved the protection not only of his

kingdom against external aggression but also of life, property and
traditional custom against internal foes 11 He protected the purity
of dais, caste and the family system as well as maintained social

order The nucleus of the Mauryan system was the King whose
powers increased tremendously Ashoka interpreted these as a

paternal despotism In tribal kingdoms which contained tribal

units and villages the King was assisted by a court of the elders of
the tribe and by the village headman

The form of Hindu religion which prevailed in India previous

to the spread of Buddhism is generally known as the Vedic
religion,11 while the form of Hindu religion which succeeded
Buddhism is generally known as Puramc religion 14 The Hindu
religion and philosophy laid down four great aims of human life

Dharma (religion and social law) Artha (wealth or economic well

being). Karma (doing work) and Moksha (salvation of the soul)

The correct balance of the first three was to lead to the fourth

8
9

10
II

P
13

14

Most fam lies of B*ngal and Assa n follow the rules of Da) nbhaga while

the rest of Ind a generally follows Milakshara
Romila Thapar A History of Ind a Ch III pp 50-68

K P Mukerji The Stale (1952) p 327 see Appendix I (pp 321 346)
The H ndu Conception of Dhar na See also Sarvapalli Radhakrishnan
Ttdai Philosophy (New York 1922) pp 1 51 Jawahar Lai Nehru The
Discovery of Ind a p 77 Amaury de Riencourt The Soul of Inda (New
York 1960) p 15

P V Kane Htsto y of Dhunnasastra Vol 111 Ch II pp 17 55

Througl out the kindgom the adm mstration of ji slice was done in the

name of the King
P V Kane H story oj Dhnrnasastra Vol III Ch 111 pp 56-103

Vediv rel g on was of elemental Gods of Indra Agm Suryatunaruna
The Asvi is and others

P nrnc relgion dealt with image worship of deities
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These concepts played a very important role in Indian thought"

Amongst all the formal systems of Hindu philosophy the best

known are Nyaya, lauAtnia, Sardcha, 1 o "a Jiftiarua and Vt£*xl*

They had a great impact on Indian thought 1 * and 3c^a and

1Wanfa arc still hating a great influence m various ways As

Nehru stated, "It is this philosophy which represents the dominant

philosophic outlook of Hinduism today " ”

2 Andent Kingdoms Administrative Units

In order to understand the ancient judicial system it is neces

sary to hav e a short account of the administrative divisions pre-

vailing in the ancient states Ancient India was divided into

various independent states and in each state i lie King was the

supreme authority “ The King, with the assistance of his chief

priest (Purokita) and military commander (Sersx.), earned on the

administration of his kingdom Each state was divided into pro-

vinces and these into divisions and districts, which diflared in

terminology as well as in area For each prov ince or district separate

governors, according to their status, were appointed with different

designations Most often they were related to the King and in

certain places their appointment was hereditary District officers

were entrusted with the judicial and administrative funcuons ”

At the meeting place of districts (JenapadaSanihitfu), cities

also ousted The City vs as administered by a separate gover*

nor (Amanda, Puropda) According to Kautily a,*0 each town was

under the jurisdiction of a Prefect (Angarala) At the end of the

fourth century B C , Patliputra was a very flourishing town ufld f

the Maury a Emperor Chandragupta Megastlianese, an ambassa
dor of Seleucus NiCitor, who resided there for some time, has

given a detailed account of the administration of Patliputra He
states that it was under the care of a council of thirtv officials who
formed six committees of five members each Each committee
looked after different spheres of administration

Apart from cities, there were a large number of v lllages all over
India In fact, the village was the unit of government In the
North as well as in the South, districts were classified according to

the number of villages under their administrative jurisdiction
M

The Village was based upon the bond buw een the fmuly or the tier
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I ach vjlhge consisted of a village headman and village council or
village/iattc/tajaf They assisted the district authorities in controlling
the village administration The ofiice of the village headman was
mostly hereditary In villages he represented the King’s administra-
tion and, therefore, his appointment was also at the King’s pleasure
The Pseudo Sukra writing in the late Middle ages, speaks of the
village headman as the mother and father or the village, protecting
it from robbers, from the King's enemies and from the oppressions
of the King’s officers **

In Kautilya's Arlhashastro,** the realm was divided into four
administrative units called {») Slhantya, (n) Dronmukha, (111) Kharva
ttka

,

{•») Sangrahana Sthanija was a fortress established in the centre
of eight hundred villages , a Dronmukha in the centre of 400 villages

,

a kharvaltka m the midst of 200 villages and a Sangrahana m the
centre of ten villages In each of these places and at the meeting
places of districts (Janafada-Sandhtshu) ,

law courts were established

to decide disputes between citizens

3 The Administration ofJustice

(i) Constitution of Courts —In ancient Jndn, the King was
regarded as the fountain head of justice 44 His foremost duty was
to protect his subjects He was respected as the Lord of Dhatma
and was entrusted with the supreme authority of the admumtra
tion of justice in his kingdom The King’s Court was the highest

court of appeal as well as an original court in cases of vital import
tnce to the state 25 In the King’s Court the King was advised by
learned Brahmins, the Chief Justice and other judges, ministers,

elders and representatives of the trading community Next to the

King was the Court of the Chief Justice (
Pradvtvaka

) Apart from

Sukruttlrhara edited b Jivananda Ch )J p 172 (Tr Sarkar Cb I!

p 343)
Aautilya was the greatest Indian exponent or the art of government the

duties of kings ministers and officials and methods of diplomacy Sec
KauliJya Art! atastra Ch III pp 1 147 Ch XX p 22 sec also J W
Fleet Introductory Note In Kamil} a s Arthasastra Irans by R Shama
saslry (4th edition Mysore 1951) p v

I* V Kane History of Dharmasastra Vot 111 Ch XI deals with Low
a rrl Administration of Justice pp 242 316 See also Justice S S Dhavan
I id at Jurisprudence (1963) Vol 8 Journal of the National Academy

ill Administration p 19

Retarding the King s judicial jurisdiction Kilidas in his Abhljana Shakut

It Ian has referred to Dhana Moras case Dhana Mitrawasa wealthy

mcichant who died in a shipwreck The dispute relating to his property

can e before the King which he transferred to his Minister The Minister

passed an order itai the cntiie estate of this merchant be reverted to the

Kmt, Rcvirs n, this decision the King Dushyanla ordered an enquiry

to be made— shuher my of fn« widows was expect ng a child and lie

was i tformed that one or the n was pregnant The King directed that the

child after birth was entitled to the property of the deceased
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the ChiefJustice, the Court consisted of a board of judges to assist

him All the judges were from th«* three upper castes preferably

Brahmins Sometimes some of these judges constituted separate

tribunals having specified territorial jurisdiction BnhispatA* has

stated tint there were four hinds of tribunals, namely, stationary,

movable courts held under the royal signet in the absence of the

King, and commissions under the King’s presidency

In villages, the local village councils or Kulant, similar to

modern baneha) ats, consisted of a board of five or more members

to dispense justice to villagers *’ It was concerned with all matters

relating to endowments, irrigation, cultivable land, punishment of

crime, tte Village councils dealt with simple civil and criminal

cases At a higher lev el m towns and districts the courts w ere

£
resided over by the Government officers under the authority of the

Ling to administer justice The link between ihe village assembly

and the official administration was the headman of the village In

each village a local headman was bolding hereditary office and was
required to maintain order and administer jusuce He was also a

member of the village council He acted both as the leader of the

village and the mediator with the government **

In order to deal with the disputes amongst members of various

guilds or associations of traders or artisans {Srmi), various corpora

lions, trade-guilds were authorised to exercise an effecUv e jurisdic-

tion over their members These tribunals consisting of a president

and three or five co idjutors were allowed to decide their civil cases

regularly just like the other courts No doubt, it was possible to go

in appeal from the tribunal of the guild to a local court, then to

royal judges and from then finally to the King, but such a situation

rarely arose Due to the prevailing institution of the joint faintly

system, family courts were also established Puga assemblies made
up of groups of families in the same village decided civil disputes
amongst family members According to Bnhaspati

"First come the family arbitrators, the judges are superior

to the families, the Chief justice {Adhjahha) is superior to the

judges , the King is superior to all of them and his decision

becomes lau* *•

Criminal cases were ordinarily presented before the Central
court or the courts held under the Royal authority The smaller
judicial assembly at the village level was allowed to hear only minor
criminal cases

26 Itnhaspiti Ch I pp 1 }
27 See S Varadachanar The Hindu Judeial Sistent p SS
28 P V kane H story of Dharntasasira Vo! II p 6S see also k P

JayiswsI Undt Polity Ch \11I
29 Dr RidhaJojmud Mulerji Local Go errtnent in An te t ind

a

pp 29-34
J32 14’ See aho Dr ? N Sen Hindu Jurisprudence p 163
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Vachaspan Misra has pointed out that even m anuent
India the decision of each higher court superseded that of the court
below Each lower court showed full respect to the decision of
each higher court As such the King's decision has supreme

One of the cardinal rules of the administration ofjustice in
ancient India was that justice should not be administered
by a single individual A bench of two or more judges was
always preferred to administer justice "No decision shall be given
by a person singly”,,0 is a formula found frequently repeated in

the old texts Thus Vaisistha says, "Let the King or his ministers
(or the King taking counsel with Brahmins) transact the business on
the Bench" ** The King sitting in his council heard the cases and
administered justice

(U) Institution of Lawyers —Smrxtu do not refer to the

existence of any separate institution of lawyers in the ancient
Hindu judicial system Accordiug to Kane,” "This does not
preclude the idea that persons well-versed m the law of the smrttis

and the procedure of the courts were appointed to represent a
party and place his case before die court The procedure prescrj

bed by Narada-smnh, Smntt of Bnhaspati and Smnti of Katyayana

reaches a very high level of technicalities and skilled help must
often have been required in litigation” After considering, Kane’s
observations and other historical material it becomes quite t lear

that the organisation of the lawyers as it exists today was not in

existence in the ancient Hindu period

(lii) Judicial Procedure —Judicial procedure was Very

elaborate According to Buhaspati a suit or trial (Vyaaahara)

consisted of four parts (i) the plaint (poona paksha)
, (») the reply

(utlar) ,
ini) the trial and investigation of dispute by the court

(Krtyoa) ,
and (tv) the verdict or decision (mrnayaya) 31 Filing of

plaint before the court me mt that the plaintiff submitted himself

to the jurisdiction of the court The court was then entitled to

issue an order to the defendant to submit his reply on the basis of

allegations made in the plaint If the defendant admitted the

allegations levelled against him in the plaint, the business of the

court was to decide the case Where the defendant contested the

30 frofa I

Cited by S Yaradac/iariar, 7Tie Hindu Judicial System YiVfb't p tA

31 TTSnratfl? *Ttrff«T Tbfa I

See ibid p 65 See also K. P Jayaswal Hindu Pohl) p 313

32 p V Kane Huns* of Dherntasastra Vol Jll Ch XI pp 288 ’89 See
also A L Bathau the Hander that India p 117 R N Mehta
Crime and Punishment m (he Jatakas l H O Vol XII No 7 p -lit

j , p v Kim. History tf Dharmasastra Vol III Ch XV, rp 379 410 S C
Banerj«.e, Dlxarmo Sutras A Study in them Origin and Detetopment pp
99 108
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case before the court, it was the duty of the court to proud e full

opportunity to both the parties to prove their cases After the

trial was over final decision was given by the court During the

course of proceedings both parties were required to prove their case

by producing evidence Ordinanty, evidence was based on any or

all the three sources, namely, documents, « itnesscs11 and the pos-

session of incriminating objects

In civil cases, the social status and qualification of the witness

was always enquired into by the court

In criminal cases, sometimes circumstantial evidence was

sufficient to punish the criminal or to acquit him The accused

was allowed to produce any witness in his defence before the court,

to prove his innocence Witnesses were rcquutd to take an oath

before the court Ordeal as a means of proof was not onlj per-

mitted but frequently used In criminal cases, the courts were
enjoined to convict only according to the procedure established by

law False witnesses were very severely fined by the courts

Narada says that the> were condemned to go to a horrible hell and
stay there for a Kolpa ,s

(iv) Trial by Ordeal —Trial by ordeal11 was a method to

determine the guilt of a person The ancient Indian society,
87

which was largely dominated by religion and faith in God, consi-

dered the trial by ordeal as a valid method of proof It was very

common to swear 'by my troth’ or to call upon the Gods to

witness the truth of a statement, as is clear from various illustra-

tions of the ordeal given in the Epics ss Smnti writers generall)

limited its application to cases where any concrete evidence on
either side was not available Its greatest drawback was that some-
times a person proved his innocence by death as the ordeal was
very painful and dangerous

A detailed account of ordeals, as they existed m ancient India,

34 P V Kane, Huron of Dharmasastra, Vol 111. Ch XIII, pp 330-360
See also. The Sacred Book of the East, edited by F Max Muller, Vol
XXXIII, pp 79. 244

35 Narada Qiiofn'ions Vol V. p 10

36 In England, the trial by ordeal was also very common during the early
T-VJftd Ssji V Q VjJfJjneshJba. Esnf/rJi, Vet&vpj, ffidn, lad,'/

p 5 For history of Ordeals in India, see, P V Kane, History of Dharma-
sastra Vol III Ch XIV, pp 361-378

37 As far back as Athan a Veda and the Upmshads, ordeal was adopted as a
special feature of Indian law Alhana Veda passim Chandozya Upartsad
VI, p 16 See also, L D Barnett Antiquities i>/ Indio (Reprint 19641
p 155 .John 'V Spellman, Political Theon ofAncient India, pp 119 121 .

S Varadachanar, The Hindu Judicial Sjsrem pp 164 166
3h F \V Hopkins, Journal of the American Oriental Sonet)

,

Vol XIII,
p 133 See also, Vepa P Sarathi. Lem of Evidence m India, pp 7-8
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is given in Agni Purana ** It points out that ^ifln^cascs^ofhig^
treason or very serious offences the trial by ordeal was used In
other petty matters, it was sufficient to prove the truth by taking
an oath Some important types of ordeal, which were, commonly
adopted, may be stated as follows ‘ V*>

() Ordeal of Balance —According to it, an accused was
weighed twice First of aJl his actual weight was determined by
weighing him in a balance Again a weight equal to that of the
accused was placed in one arm of the scale and in the other arm
the accused person was made to sit He then prayed to God that
if he was really guilty his part of the scale may be lowered by his

guilts, otherwise his scale may be raised to prove his innocence 40

() Ordeal of Fire —Hindus regarded fire (Agni) as a God
having purifying qualities and, therefore, ordeal of fire was used to

find out a guilty man In the early literature it is stated that

according to the ordeal of fire an accused was required to walk
through or stand m fire for some specified time If it was accom
plished without any harm to the accused he was held innocent

It was used in very severe cases 41 Another way was to wrap leaves

over the naked hands of the accused, who was asked to carry a red

hot iron ball in his hand and walk a few paces He was declared
innocent if his hands had no sign of burns In other alternative

tests, the accused was required to pick with his hand a coin out of
a pot of boiling liquid or to lick with his tongue a red hot plough
share If it did not burn he was deemed innocent 41

(e) Ordeal by IValer —Hindus always regarded water as a sign

of religious purity For all religious purposes the water oF certain

rivers is even now considered sacred It was natural that Hindus
turned to water after fire (Agni) to test the guilt of the accused

According to one method, the accused was required to stand in

waist deep water and then to sit down in water, as an archer shot

an arrow He was required to remain under water until a swift

runner had brought back the arrow which was shot earlier If he
remained under water during this time limit he was declared

innocent 45 Another method required the accused person to drink

39 Agni Purano CCLV, p 28 MonuSnuat Ch VII pp 114 115 Accord-

ing to Dhaima Sutra ordeal was classified into five nami.lv (i) Dlala
(Balance) (n) Agi r (in) Vdaka (Water) («v) Visa (Poison) (») hosa (Water
of deities) See Dr S C Baner/ec Dharn Surras A Sr nh in the

r

Origin and Development pp 108 109 7he SV) red Bool oj the (.art edited

by F Ma< Muller Vol XXXW Pirt I Narada pp 100 120 Bnhaspati

PP 3J5 3J8
, ,

40 Agni Puiana Vol CCLV pp 32 37 John W Spellman Political Tl eory

of Ancient Inda p 120

41 There is a reference to this ordeal in the Ramayana where Sita had to

prove her chastity of her captivity by Ravana by walking through fire

4’ L D Barnett Ann p tries ofM o (Reprint ) 964) p J55

43 John W Spellman Political Theory of Ancient India p 120
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the water used in bathing the idol He was considered innocent if

within the next fourteen days he had no harmful effects

(d) Ordeal of Potion —It was based on the principle that God
protects those who tire innocent and no protection is given to

the guilty Hindus had faith m this principle According

to the ordeal of poison, the accused was required to drink the

poison without vomiting it If he survived, it was clear that

God had declared him innocent

(e) Ordeal of Lai —It meant that two lots of the same t>pc

representing Right (
Dkama

)

and Wrong (Arftanna) were placed

in a jar The accused person was asked to draw a lot If the

person drew Dhosma ho was declared innocent 41

(/) Ordeal of Rtce grains—The accused was required to chew
unhusked rice and then was asked to spit it out If traces of blood

appeared ns his mouth he was found guilty

(jj) Ordeal of Founian-t) test —Ktcsi is* 4 states that the Kings m
ancient India used another typt of ordeal which was a remarkable

he detector He mentions a fountain from which water coagulates

like cheese If tins is mixed with ordinary water and given to the

accused person to drink, he becomes delirious and confesses his

misdeeds

(v) Trial by Jury —In the ancient judicial sjstem of India

trial by jury existed but not in the same form as we understand the

term now 44 In the couit scene of ihc hlnchehhaka'ika, which
nccording to Jayaswal is a product of the third century, the jury

is mentioned Sukraniti, Bnhaspati and Narada defined the func-

tions of the jury This shows that the members of the community
assisted in the administration of justice The) were merely the
examiners of the cause of conflict and placed true facts before
the judge But the administration of justice was done b) the

presiding judge and not by the jury

(vi) Appointment of Judges and Judicial Standard —
Casic considerations played an important role in the appointment
of the chief judge and other judges Almost all the law books
dealing with the ancient judicial system mention that preferably
Brahmin must be appointed a chiefjudge or judge 41 In order of
preference next came Hslialnyas and Poujas But in no case was a
Sudra appointed a judge Regarding the qualifications of a judge.

44 L D Harncli A i o lines of / d it (Reprint J964) p 155
45 J \V McCr rntle Aneiei t lilj at U scnlet b\ Ktesns pp 17 18
46 Jcc V R Dikshitar H ndu Adm stren e trunnions pp 246-247

k P Jayos'vat Hindu Pol t Part 1 p 54

47 P V Kane History «/ Oh nnasasira Vo! Ill Ch XI pp 272 275



I] JUDICIAL SYSTEM IS ASClZNT INDIA U

it is stated that persons who are ignorant of the customs of the
country, unbelievers in the caste system and God, despisers of sacred
books, insane, irate or distressed will not be appointed judges 41

The law books insisted on the appointment oF persons, who were
highly qualified and teamed in law, for the post of a judge
Women were not allowed to hold the office of a judge w

The standards laid down for judges and magistrates were very
high Judges were required to take the oath of impartiality when
deciding disputes between citizens *° Integrity was the first

qualification Referring to the integrity of a judge, Brihaspati

states, "A judge should decide cases without consideration of
personal gain or prejudice or any kind of bias (nowadays the term
used is ‘without fear or favour’) and his decisions should he in

accordance with the procedure prescribed by the texts A judge
who performs his judicial duties in this manner achieves the same
spiritual merit as a person performing a Yajna” 81 Dishonesty in

a judge was regarded as the most reprehensible crime

(vii) Crimes and Punishments —In ancient Hindu period

punishment was considered to be a sort of expiation which removed
impurities from the man of sinful promptings and reformed
his character Manu** states that men who are guilty of crimes

and have been punished by the King go to heaven, becoming pure
like those who perform meritorious deeds Ancient Smrtli writers

were also fully aware of various purposes served by punishing the

criminals 83 The punishments served four main purposes, namely,

to meet the urge of the person who suffered, for revenge or retalia-

tion, as deterrent and preventive measures, and for reformation or

redemption of the evd-doer M

Manu,88 Yajnavalkya8* and Brihaspati 8 * state that there were
four methods of punishment, namely, by gentle admonition, by

48
49

52
53

54

55
56
57

Brihaspati, 1, p 33
Angultara Nikaya IV VIII, p 80
Narada, p 1 3 Vratom Narada pp 1 34

See JumiccS S Dhavan Indian Jurisprudence (1963) Vol 8 Journal

of the National Academy of Administration p 22

ifanusmriti VIII p 318
Harty Elmer Barnes in his hook The Study of Punishment (1930 New
York) refers to the horrible and revolting methods for punishing criminals

which were used in the Western countries But in Ancient India a con
paratively human treatment was given to the criminals

P V Kane History of Dharmasastra Vol III pp 388 390 Where lien*

is no conflict between Dharmasastra and Arthasast a both should be

followed In Ihe case of conflict whatever is stated in Dharmas i t a
should be followed This was (he rule of interpretation adopted bv Ihe

Courts in ancient India
Manusmrm VUI p PJ
Yajnavalkyasmr It I p 367
Brihaipat smnti sc> Sacred Books <J tie East Td ted b> Mas Mi 11-r

Vol XXXIIJ p j8?
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severe reproof, by fine and by corporal punishment , and declare

that these punishments may be inflicted separately or together

according to the nature of offence

Kiutil>au lays down that the awarding of punishment must be

regulated by a consideration of the motive and nature of the

oflencc, time and place, strength, age, conduct (or duties), learning

and monetary position of the offender, and by the fact, whether the

offence is repeated This means judges always considered the

relevant circumstances before deciding the actual punishment The
Dandamveka1* quotes a verse m which the considerations that should

weigh in awarding punishment are brought together, namely,

the offender’s caste/ 0 the value of ihe thing, the extent or measure,

use or usefulness of the thing with regard to which an offence is

committed, the person against whom an ofTence is committed

(such as an idol or temple or King or Brahmin), age, ability (to pay)

qualities, tunc, place, the nature of the offence (whether it was
repeater! or was a first offence) v The severity of punishment
depended on caste also •*

Certain classes of persons were exempt from punishment under
the ancient criminal law in India Angiras quoted b> the

Afitakshara•* states that an old man over eighty, a boy below six-

teen, women ind persons suffering from diseases are to be given

half prayaschitta and Sankha, a child less than five commits no
crime nor sin by any act and is not to suffer nn> punishment nor

to undergo any prajaschitta •*

Certain SmntI writers14 prescribe that as a general rule a

Brahmin offender was not to be sentenced to death or corporeal

punishment for an> otfLncc deserving a death s ntencc, but in such
cases other punishments were substituted Kaijayana4* was agai-

nst cvtmpting Brahmins and stated "Even a Brahmin deserves to

be killed if he be guilty of causing abortion if he be a thief (of

gold) or if he kills a Brahmin woman with a sharp weapon or if he
kills a chaste woman ” Similarly, Kautilja provides “a Brahmin
who aims at the kingdom or who forces intrance into the King's
harem or who incites wild tribes or enemies (against Jus King) or

58 kauiil) a s Anhasastra \ ol I\ p 10
59 Dandaviveka aj Vardhamana (Gsikwad Oriental Scr cs) p "*6

60 Mamumnti VIII pp 337 338 (for theft)

6f tbJ p 320
62 Ibid p '’Si

ft >

i

j to atlf\itmrii III |* 243
(4 Naradnmrili Vo! I\ p 85 section A2 if The h'ai P ml Code pio

udes i hat nothinc is an offence which -> i! ine U ail < un Lr >eiin veafN
of a^e

65 Cum moJIaritM ira \ol XU p 43 Aa i has An! is/; i/r? \ol 1\

p 8 Mumtsnnn Vol Mil pp 125, 0-111
, ) aialkiasinn \ol

11 p 270
66 Snr l i/ hat) ay ana p 806
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who foments disaffection (or rebellion) in forts, the country or the
army, should be sentenced to death by drowning ' 47

Under the ancient criminal law, criminals were required
to pay a fine as well as to undergo corporal punishment for their

offences In certain cases, the court was empowered to grant
compensation to the aggrieved party in addition to the punishment
given to the offender

Gautama** and Manu44 prescribe that the penalty for a theft

if committed by Sudras should be eight times the value of the stolen

goods, while Vasyas, Kshatnyas and Brahmins should pay respectively

sixteen, thirty two and sixty four times the value of the stolen

article Since the people from the upper classes were expected Co

follow higher standards of life and conduct than the lower, they
were required to pay higher fines as their theft was a relatively more
heinous crime A curious old law is mentioned which allowed a
repentant thief to escape the full penalty of his crime if he came
with dishevelled hair before the King and offered him a dub
inviting him to strike him down 70 On a large scale serious thefts

wer- punished with death In certain cases the whole village was
held responsible for theft or lost property The villagers were held

liable to make resutution of the lost property if they were unable
to prove that the lost property was taken away from their village

The King or hu local representative was held liable to pay for

the missing property or theft, as they were responsible for the

police and maintaining law and order

In adultery and rape punishment was awarded on the basis

of the caste considerations of the offender and of the woman
Yajnavdlkya 71 prescribes the amercement, 7* the middling one
when the paramour was of a higher caste, but if he was of a lower

caste than the woman, the male offender was sentenced to death
and the woman had her ears cut off Tor committing an adultery

a Brahmin was liable to pay a fine of 500 panas and for rape he
was liable to pay a penalty of 100 panas For adultery a
Kshatnya or a Vaisya was required to pay either the same or a larger

amount , apart form this the Vaisya was also imprisoned and the

Kshatnya s hair were cut off and urine poured over his head The
property ofa Sudra was confiscated and his genitals wen. tut off ifhe
seduced the wife of a man of a higher caste If such a woman was

67 Kamil)a j Arthasastra, IV p II
68 Gautama-dharmasutra XU pp 15 16
69 Manusmrlil VUI pp 338 39
7Q Dr L D Barnett Antiquities oft id a p 150
71 Yajnavalkyasw tl II p 286
72 Accord ng to Sanka-Ltkhlta the first amercement is f nc from 24 panas

(a copper com) to 91 the middling one is from 200 to 500 pa las and the

highest is from sis hundred to 1 000 in proport on to the val e of the matter
in dispute or the injury caused
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kepi in a harem by a Svdra she so* put to death It was onlj m
extreme and rare cases that the adultress w as executed Ordi

nardy, her husband or famdv members were empowered to inflict

upon her the necessary1 punishment

In abuse or contempt c^ses, every care was taken to see that

each higher caste got due respect from persons of the lower caste,

Gautama * Manu, * k ajnavalk>j” prescribe that a Kshstnj'a or a

I cishja abusing or defaming a fircfcm was to be punished respecu

vtly with a fine of 100 panas and 150 panas A Sadra was punished

by corporal punishment (cutting off the tongue) While a Brahman

defaming a Kshatnja or J arja was to be fined 50 25 or 12 panas

respectively According to Gautama,” a Brod-mn could flout a

Sudra with impunity if a person of a lower caste sat on the same

bench a man of a higher caste, the man of the lower caste was

branded on the breech

For committing murder, early Sadias prescribe that the mur-
derer should pay 1000 cows for killing a Kshotrtic, 100 for a I etrya

and 10 foT a Sadia These cows were giv en to the King to be

delivered to the relatives of the murdered person A bull was given

to the King as a fine for murder The Code of Baudhayana lap
down that if a Brahmin was murdered by a man of a lower caste,

the criminal will be put to death and his property will be confis

cated If a Brahmin murdered another Brahmin he was to be
branded and banished If a Brahmin killed a man of lower caste

it was provided that he shall compound for the offence b) a fine

Other ancient law books lay down that punishment Tor murder was
death with confiscation of the murderer s property The IrthsstistTC

prescribes death penalty Tor the murder, even if it occurred »n

a quarrel or duel Hanging was the penall) for spreading false

rumours, house-breaking and stealing the King’s horse and clepha
nts For plotting against the King, forcible entry into the King s

harem, aiding the King's enemies, creating revolt in the irm>,
murdering one s father and mother or committn g serious arson
capital punishment was given in varied forms, name!) , roasung
alive, drowning, trampling by elephants, devouring bj dogs
cutting into pieces, impalement, etc Mutilation, torture, -and
imprisonment were common penalties for many other crimes 1

Henry Maine, * after examining ancient western legal systems
made the genenlisauon that "Penal law’ of ancient communities
is not the lair of crimes, it is the law ofwrongs or to use the Eng

73 Gauramo-dhirmaru ra Xll pp 1 8 1”*

74 Mamtsmriti Mil pp 267 268
75 3 ajnavaftyasmini 11 pp 206-207
76. Gauiama-dharmasurra, Xll p 13
77 See P V Kane H storj Of Dharmasas ra Vol III pp 391-410
78 Hentry Maine AncentLm (1866 Edn 3rd) Cb X atp 370
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lish technical word, of Torts ” But Dr Pnya Nath Sen7*
in his Tagore Law Lectures on Hindu Jurisprudence has proved that
this generalisation is not true for Ancient Hindu Law He points
out ‘‘ the King could of his own motion take cognizance of
many wrongs called chains, fiadas and aparadhas and it is dear that
in such crimes as theft, assault, adultery, rape and manslaughter
the Smnts teat does not prescribe only money compensation to the
person wronged but corporal punishment m the first instance and
monetary compensation in addition

**

Kane points out, "It will be seen from the early .Sa/rar like

that of Gautama and form the Manusmnli that the more ancient
criminal law in India was very severe and drastic, hut that from
the times of Yajnavalkya, Narada and Brihaspati the rigour of
punishments was lessened and softened and fines came to be the

ordinary punishments for many crimes ” ,l)

Sir S Varadachanar, Judge, Federal Court of India, in his

Radha Kumud Mookerjee Endowments Lectures on the Ancient Hindu

Judicial System/1 states, "Speaking of Ancient India, Lee”
observes ‘the Royal system did not harmonise with the spirit of
the day* The villagers had a judicial system of their own at once
familiar to and respected by them , the various trades and guilds

had a similar system The presiding officer of the popular courts

or the guild courts held office either by election or inheritance

according to local custom With him were associated three or five

men In these apparently private courts were settled the affairs of

everyday life In cases of grave crimes or when the condemned
party refused to obe> the judgment of the local court, the King
was concerned with litigation

”

But according to Varadachanar this cannot be said to be quite

a correct description of the position of the King as stated by the

Sutras and the Smritis He points out, " the administration

of justice seems largely to have been the w ork of Village Asscm
blies or other popular or communal bodies, whether with or with

out the authority of the King and whether with or without his

presence, or the presence of some public officer There is no
trace of an organised criminal justice vested either in the King or

in the people There seems to have prevailed the system of

Wergild [Vatra) which indicates 'that criminal justice remained in

the hands of those who were wronged ' In the Sutras, on the

other hand, ‘the King’s peace is recognised as infringed by
crime' "

79 Dr Pnya Nath Sen TSgore Lam Let lures on Hindu Jurisprudence (1918)

Lecture XII at pp 264-266

80 P V Kane, fhstorv ofDharmasastra Vol Iff p 390
81 S Varadachanar, Ancient Hindu Judicial System (Licknow 1946) pp

62 63
82 Lee Historical Jurisprudence, p 141
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From this it can be inferred that the King's power and juris
diction gradually increased and extended throughout his King.

B The Muslui Period Judicial System in
Mediaeval India

Muslim period marks the beginning of a new era in the legal
history of India Arabs were the first Muslims who came to India
They came in the eighth century and settled down in the Malabar
Coast and in Sind but never penetrated further This was most
unfortunate, for, if the> had done so as they did m Europe, Indian
culture and civilization would not has e stagnated «* The svnthe-
sis between Islamic and Hindu cultures would have blossomed
and Indians would have taken the palm m scientific advancement
instead of the Europeans who had the benefit of Arabic cultureA it is, the Arabs conquered the Persians, Afghans and Turks,
and converted them to Islam, and tt was the Afghans and Turks

we
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study the Muslim *< cial order, political theory and religious
philosophy

1 Causes of the Downfall of Early Hindu Kingdoms
Towards the end of the ele\ enth and ihe beginning of the

twelfth century, began the downfall of the Hindu period 84 Local
Hindu Rajas were attacked and defeated by foreign in\ aders ot
Turkish race Gradually, old Hindu kingdoms began to disinteg
rate Out of the a arious political, military social and economic
factors, some important causes of the downfall of the Hindu period
may be stated as fallows

The political history of this period is full of constant struggles

between a few posvcrfnl states lor supremacy *s An atmosphere
of great mutual distrust was crca cd amongst the contending states

which prevented their political unity against the common enemy **

It resulted in the frittering uwa) of the economic and military

resources of the country at a time when the country faced gicat
danger from foreign invaders A leadership capable ofcontrolling
and guiding the political and military talents and uniting Indians
against the common foreign enemy was also lacking 87 Indians

failed to adapt their time honoured system of warfare to meet the

requirements of the new situation The real weakness in Indian
administration hy »n the influence of the great feudatory families

svhose pow er and ambition constituted a perpetual threat to the

stability of the central government Hindu kingdoms also suffered

from the pi evading caste divisions 88

Among the contnliutoiy causes of the defeat may be mentioned

the treachery of local individual chiefs or high officers for the sake

of power and money The enemy took full advantage of this

weakness

One oT the mam secrets of the success of the Sultans of

Ghazni and Ghoi w as the use of shock tactics, 8 * 1

1

the sudden
raid followed by the equally swift victorious return home Indian

leadership icpeatedly failed to keep proper vigilance and united

stiength to face the lommon foreign enemy The greatest draw
back was the complete laek of political unity amongst Indian

Kinas md the absmce of the patriotic sense and lack of nation

dlistic spmt I tic military superiority of tl o foreign invidors also

A' .V -Ci'swha' S .u1 '.it’J.idu’.'.U-xtnp’j’.iJf' . £3 .YXU ,T’
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contributed to the downfall of the Hindu Kingdoms The military
superiority of the Turks was also due to their tnthusiasm which
they derived from their plunder of the colossal treasures stored in
the Indian temples and palaces as well as from zeal for their
newly acquired Muslim religion—a zeal which is always fanatic in
the convert

2 Muslim Social Order, Political Theory and Religion

i t

TIie
,

so
^
ial system of Muslims was based on their religion

Islam which may be described as a reformist version of current
seventh-century Arabian practice « The Muslims followed the
principle of equably for men and they had no faith in the graded

mequal,t
,

y ** t
?ste sV*tcm Muslim religion places

every man on an equality before God, overriding distinctions of
class, nationality, race and colour It was in a sense more pair,

°f nccess,ty» arbitrary « r
, not bound by rigid rulesPolygamy was restricted by Islam to the taking of four wives
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and it was necessary for them to unite closely in the form ofan
organised community Any attempt to break away from the
organised community was condemned by the religion •* All the
members of the community elected the Khalifa or Caliph as the
Commander of the faithfuls It was made obligatory on all

Muslims to owe allegiance to the C lhph who was also their ruler
In India the Sultans of Delhi, though absolute realms, claimed to
be the repicscntnlives of tin Caliph M

The Quran being of absoluti anthouty, all controversy tended
round its inttrpi nation, fiom arose the Muslim law or
Shariat Hut the Muslims also proliferated into many sects Two
mam sects were—the Armmr, to which the Turks and Afghans in
India adhired, and the Sntat vsho became dominant in Persia
The Muslim religion, modified by its Turkish and Afghan in-

fluences, was further muddied b> the Persian culture by which all

the mvadcis were more or less influenced Kulkarni has pointed
oat, "? he Turkish invaders of /ndn presented a political and
religious arrangement m the country, the essential injustice and
inequity of winch could not l>c wholly removed even by the most
enlightened Muslim rulers Religious intolerance and racism
were the bed rock of their policy" 91 The policy of intolerance
inspired the Sultans to propagate strange doctrines White
Ala-ud dm Khiljt asserted that non-Musi tms in the country could
claim no lights, i itoz Shah declared with admirable finality that

India was a Musalman tommy •*

3 Historical Introduction

In the late tenth and early eleventh centuries, Mahmud of
Ghazni,09 a Muslim or Turkish iace, attacked India from tho north-
west Subsequt ntly, Mahmud led a senes of raids on north west
India, plundered, destroyed the temples and each time returned

with huge wealth 91 In 1191 Muhammad of Ghor attacked India,

but he was defeated by Hindu Rajas fed by Pnthvi Raj, a Rajpi
hero Next ycai in 1192, Muhimmad of Ghor defeated Pnthvi Raj
at Thancswar and in inched to Delhi Thus by the end of twelfth

century he established a Muslim Sultanate at Delhi conquering
most of northern India A new political factor was introduced
into tht Indian sub continent as the Sultans of Delhi initiated the

rule of Turks and tlu Afghans Prom 1206 till 1526 not less than

92 Quran HJ 192 XLII 38 , V 2

93 1 H Qurcshi A hiinislroilon of the Sultanate o( Delhi pp 22 23
94 V B Kul'nrni Amish Domination In India anil Aim, p fi

95 Tie /futon a ulCu/fttieof the In I on Peo/ile The Delhi Sultanate Blum Ilya

Vnlya Bhivan Vol VI p 104
{M (/hunt is loeiRtl between Kabul and Kandhar In modern Afghanistan
97 M ihmud of tihu/m destroyed the great temple of Somnalh on the coast

of Kathiawar in 1024 JJ and plundered huge wealth
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thirty three Turkish Kings, belonging to live d' nasties,** occupied

the throne of Delhi In 139^5 Fim-rhne or Timur, a Mongo,

conqueror, captured Delhi and ended the Sultanate of Delhi Tfct

Sultanate was revived in the middle e f fiftii nih century T3«

Delhi Sultanate was diaractensed b\ dynastir instability and thr

Sultans were mostly engaged in a senes of dynastic blood ftuJs and

Hindu persecution The^ practised a military dcvjx turn, lutldfssly

weeding out the incompetent in the perpetual struggle for sjcces

sion to the throne Earlier, the Sultans txnainK envisaged esti

blishing an empire embricing the -whole of India Though th»j

conquered northern India, the Deccan prosed to b- an obstacle

In 1 336 the Hindu Kingdom of Vyajanagar \v*» founded in the

South ** It protected Southern India from an} further Muslin

expansion and for the next two centuries it renvumd as a dominant

power in the South

"The sixteenth century”, says Rormln Thapnr, "brought two

new factors into Indian history—the Mughals who came by land

and began b> establishing themsehes in the north and the

Portuguese who come by sea to establish themseh es in the South

and the West Both these new factors were to shape the coun*

of Indian history—the Portuguese b) striving to win a monopoly

of the overseas trade of India, the Mughals bj founding an

empire Though the Portuguese failed, the Mughals succeeded

and between them they earned India into a new age ”l

In 1526 Babar, a descendant of Tamerlane and Genghis

Khan, defeated Ibrahim Lodi at Painpat and capturrd Delhi

Babar founded the Mughal Empire* in India and the old period of
(

Delhi Sultanates came to an end After Babar’s death* his sor

Humayun ruled, but the constant fighting with rebels kept hits

engaged From 1540 to 1545 Sher Shah ruled over North India

By lrfiroducing various reforms during his reign, it is said that b<

laid the foundation for Akbar’s greatness AVbar, son of Humayua
was the greatest Mughal ruler He ruled over a large part of

India from 1556 to 1605 He consolidated his empire by defeatirf

his enemies and developing friendly relations with the non-Muslm
martial races of India He dev eloped an administrative and judicU;

system m his empire His successors Jehangir,* Shahjahan* aS^

9S kings of the Slave Dynasty ruled from 1206 to 1290 The KhUji Dynast
ruled from 1290 lo lJ'O ihe Tuchlaq Dynasty ruled from 1320 to 139®
the Sjijads Dynasty ruled from J4J4 to 14-14 ihe Lodi Dynasty ruled »
1444 and attain from 14*1 to 15

-

*6.

99 Hindu kingdom of Vijyanngar was founded along the mu TuDpabhii'
in 1336 by two brothers from Telengana (in modem Andhra Prowu*
It represented a revival of Hinduslm aga nst Islam

1 RomilaThapar A Htstorx oflnJ a p
2, They were really Chacati Turks
3 Emperor Babar died in 1530
4 Emperor Jehangir ruled fro n If95 to io27
5 Emperor Shah Jahan ii led from lo27li
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Aurangzeb* lacked the ability, integrity and statesmanship of
Utbar After the death of Aurangzeb in 1707, the Mughal
empire began to disintegrate due to the rising power of Sikhs and
the Marathas Practically, the Mughal empire came to an end
but continued theoretically under a senes of puppet emperors up

Thus the Mughal empire which was founded by Babar in
1526 lasted for nearly two centuries until the British took over
"The Mughal Lmpirc", Vincent Smith observes, "like all Asian
despotisms, had shallow roots Its existence depended mainly on
the personal character of the reigning autocrat and on the degree
of Ins military power It lacked popular support, the strength
based on patriotic feeling, and on the stabilitv founded upon
ancient tradition n

The judicial system of India during the Mediaeva Muslim
period, may therefore be divided and studied under tvs o separate

periods—the Sultanate of Delhi and the Mughal period The
judicial reforms of Shcr Shah formed a bridge between the two
periods

C rut Stn tana f£ or Delhi Judicial System

In order to undeistand the set up of the judicial machine!

y

during the period covered bj the Sultans of Delhi 1

1

from 1206

to 1526, it is necessary to have a brief account of the pret ailing

administrative umu
I Civil Administration Administrative Units

The civil administration of the Sultanate* was headed by the

Sultan and his Chief Minuter (Wo&r) The Sultanate was divided

into administrative divisions from the province to the village level

Though the Sultan continued changing, the principle ol forming

the administrative division icniained the same with minoi changes

Hi the area of each division The Sultanate was divided into

Provinces (Subahs) The Province {Subah) was composed of

Districts (Sarkars) Lach District {Sharker) was further divided

into Parganahs A group of villages constituted a Parganah

The Sultan was repicsented in each Province {Subah) by a
Governor (Aajim or Afu/it), under whom a number or depart

mental heads wci c appointed The Governor was responsible for

maintaining law and order and also to collect revenue in each pro

vmce In each District (Sarkar), the Fauzdar was the principal

Emperor Auiangzeb u led lroml658io 1707

Vincent A Smith 71e Offer) History offad a (Fdn 2nd London 192b

Jeel^harattya Valya BU\ an Tie 1/ story t id Ctdtm e ofthe lad 'an People

The Delhi Sultana e \o! '1 Ml Q roln ,ld nmtsiration of lliv Sttliantiie

of Delhi ; Dr A L Snv isUva 77 e Sultanate of Delhi
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executive and police officer, who represented the Governor Tie

Kot i a! was the immediate commanding officer m the cities and

,

Skiqakdar was in the Parganahs The Petgarah was the smallest

administrative unit having its own officials—the executive officer,

officer recording produce, the treasurer and two registrars

was the chief assessment officer and the revenue collector

The v lllage was the smallest unit of administration It was

the basic economic unit K was administered by three officials—

the village headman, the accountant (/ at ten) and the registrar

{Chaudhan) The Village Assemblies or Pancharals managed local

administration At the village level and to a large extent m the

parganah, many Hindu officers, belonging to families associated

with administration, were still allowed to work

In provincial capitals large markets were also established

Cities were divided mto sectors and each sector was m the charge

of two officials who were responsible to the chief city

administrator

2 The Administration ofJustice Constitution of Courts

In Mediaeval India the Sultan, being head of die State, was
the supreme authority to administer justice m Ins kingdom The
administration of justice was one of the important functions of the

Sultan, which was actually done in his came in three capacities.

As arbitrator in the disputes of his subjects he dispensed justice

through the Dili's* i Qaza, as head of the bureaucracy, justice was
administered through the Diuan i Wa^ahm , as the Commander in

Chief of Forces through hir military comnvMiders who constituted

Dtwan t-Sijasal* to try the rebels and tho»e charged With high
treason It was the Sultan’s sole pTerogativ c to order the execution
of a criminal and the courts were required to seek his prior

approval before awarding the capital punishment

The judicial system under the Sultan w as organised on the

basis or administrative divisions of the kingdom A systematic
classification and gradation of the courts existed at the seat of th'

capital, in Pros tnces. Districts, Parganahs and villages 10 The !

powers, and jurisdiction of each court was clearly defined

(i) Central Capital —Six courts which were established at I

ihft.caipmJ.nf ihn..?;drana/«,,»najj hc„ stared, as.WJruwa —
The King’s court. Dm an t Mcgaltn, Dixan-e Rtselet, Sait

Jchan i court. Chief Justice’s Court and Di ten t-Stjasei

9 It was treated by Sultan Muhammad Tupbbq
SO Set M U Ahmad The Adm n tj oi on f Just ce in MetLeerai Id—

pp 104 125
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The King s court, presided over by the Sultan, exercised both
original and appellate jurisdiction on all kinds of cases It was
the highest Court of Appeal in the realm 11 The Sultan was
assuted by two reputed Muftis highly qualified in Jaw

The Court of Diwon t Mazahm was the highest Court of
Criminal Appeal and the Court of Diuan t Rxsalal was tho highest
Court of Civil App al Though the Sultan nominally presided
over these two courts, he seldom sat in them The Chief Justice
(Quz i ul Qjitat) was the highest judicial officer next to the Sultan
1 rom 120b to 1240 in the absence of the Sultan, the Chief Justice
presided over these Courts In 1240 Sultan l\asir Uddm, being
dissatisfied with the then ChiefJustice, created a superior post of
Sadre Johan and appointed Qazi Minhaj Siraj to his post Since
then Sadre Jahan became de facto head of the judiciary The
Court of Ecclesiastical < uses, which was under the Chief Justice
up to J240, was also transferred to the Sadre Jahan and later on
became popular as Sadre Jahan’

t

Court Sadre Jahan became
more powerful and occasionally presided over the King's Court **

The offices of the Sadre Jahan and ChiefJustice remained separate
for a long time Ala Uddin amalgamated the two They were
again separated by Sultan I iroz Tughlarj The Court of Dtwan e

Styasat was constituted to deal with the cases of rebels and those

charged with high treason Its main purpose was to deal with
criminal prosecutions It was established by Muhammad Tughlaq
and continued up to 1351

The Chief Justice i Couit was established in 1206 It was
presided over by the Chief Justice {Qact ul Quzat) It dealt with
all 1 mds of cases Earlier, the Chief Justice or Qa& ul Quia was
the higher judicial officer but with the creation of a new post of
Sadre Jahan, its importance was reduced for some tunc The Chief
Justice and Puisnejudges were men of ability [Afa’il-t Razgar) and
were highly respected Many Chief JusUccs were famous for their

impartiality and independent character during the Sultanate period

Four officers, namely, Mufti Pandit,1 * Mohtasxb1 * and DadbakJ*
were attached to the Court of the ChiefJustice

11 H Beveridge History of India Vol I p 102

12 Dadaonj Muniakhab / / Tawarlkh B b Jnd p 239

13 Mufli was a Lawyer of eminence attached to the Coirt to expound law
and was appointed by the Cft et Justice in the name cl the Suhaa Law
as expounded by Mufti was accepted by the Ji dge as authoritative (Barm
p 441)

14 A Brahman lawyer generally known as Pandit was appointed to explain
personal law of Hindus fo civil cases His status was the same as that of
Mufti (Kami p 441)

15 He was Inchargc of prosecution* on original side and in appeal he answered
for the prosecution (Barn! p 441)

iC An adm olstrative officer of the Court (Barnl p 4 \
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(ii) Promces,-In each Province (&&J&) at the Proving
Headquarters five Courts were establish rd, namrf~, AJ-1&

Si-bzh, -Ozist fJ-o-f-Ate1, Governor’s Bench ( \sg»r,-/>5V ?er s

Bn,)-), Di^<si~rSzbz}- and Snirr S&Si.

•Cc-lil A cgre" was the Governor's SaM^sr) Co art. la

the Provinces the Sultan was rep-esented by him and like ih*

Sultan he exercised original and appellate jurisdiction In original

cases he usually sat as a single Judge From h.s judgment an

appeal lay to the Central Appellate Court at Delhi

While exercising his appellate junsdicuon, the Governor sal

with the Qe^-frSiJa1 constituting a Bench to hear appeals. From
the decision of this Bench, a final second appeal was allowed to b»

filed before the Central Court at Delhi

ids!:’ {Jea-eJiW was presided over b\ the Chief Prtmcosl
Qagi He was empowered to try civil and cnnunii cases of anr

description and to hear appeals from the Court* of District QfStf

Appeals from this Court were allowed to be made to the -4&W
A«n Qaa-t-Sshg!- was also expected to supervise ih*

administration of justice in hu S^sh and also to see that Q&zxs in

distnets were properly carrying out then function* He was

selected by the ChiefJustice or b\ Ssdrr jehsr and was appointed

by the Sultan Four officers, namely , Vtfh, Pcj£t, \fjLsrt and
Dadhsk, were attached to this cox.it also

The Court of Durci-r-SiMh wa* the final authority m the

Pro* ince tn all cases concerning land revenue

The Sc2r-*~Svbdi was the Chief Ecclesiastical officer in the

Province He represented Szinr in 5 in m-tiers relating

to grant of stipend, lands, iU

(ul) Districts —In rsch Distnct (SadLaF*. at the District

Headquarter, six courts were established, nanu-h, (>en, Dz^zh
01 ’Ifir Adis, Fatjdsrs, Szdr, lr U, Kofrc's

flic Court of the Distnct Qcti' was mipov trod to hear all

original ci\ il and criminal caves Appi als were also filed before

this Court from the judgments of the I crrsr~Ji Aecu, Kci: sis and
Village 1 UTrhrralr The Court was presided over b\ the Distnct
(>agi who was appointed on the rrcomtnendauon of the £>agi t-Szbc.1

or directly by S&Jre jchzit The such four offiters, rmne-h , Afcjh,

Pot dil the Alokiznb and the Dsdbak, were* attsdi'^d to the Court
of District Qpzi

The Court of the bts/jdzr tried pent u« wnal tu*c contrnuug

17 T'ervtn iv Qau ustull p-t sc> eJ - -od t o vj e fli* S.T
M FJph iwlon, Histm) t f Jn 1 1 , r'l
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security and suspected criminals Appeals were filed to the Court
ofNattm t~Subah The Court of Sadr dealt with cases concerning'
grant of land and registration of land Appeals were allowed to

be filed before tha Sadr e-Subah Court of Amis dealt with Land
Revenue cases From the judgment of this Court an appeal was
allowed to the Court oiDtwan e-Subah Kolwals were authorised to
decide petty criminal cases and police cases

(iv) Parganah —At each Parganah Headquarter two courts
were established, namely, Qazt t Parganah and Kotwal The Court
of Qazt t Parganah had all the powers of a District Qazt in all civil

and criminal cases except hearing appeals Canon law cases were
also filed before this court Petty criminal cases were filed before

the Kotual He was the principal Executive Officer in toss ns

iv) Villages —A Parganah was divided into a group of
\ lllages For each group of villages there was a Village Assembly
or Panchayat, a body of five leading men to look after the executive

and judicial affairs The Sarpanch or Chairman was appointed by
the jYazm or the Faujdar The Punchayits decided civil and
criminal cases of a purely local character •* Though the decrees

given by the Pamhyats were based on local customs and were not

strictly according to the law of the Kingdom still there was no
interference in the working of the Panchajats As a general rule,

the decison of the Panchayat was binding upon the parties and
no appeal was allowed from its decision

3 Appointment ofJudges and Judicial Standard

During the period of Sultans, Judges were impartially appoin

ted by the Sultan, on the basis of their high standard of learning

in law From amongst the most virtuous of the learned men in

his kingdom, the Sultan appointed the Chief Justice (Qazt ul

Quzat) Judges were men of great ability (A/azil e Rozgar) and
were highly respected in society Many Chief Justices of the

Sultanate period were famous for their independence and impar

uality in the administration ofjiutia Ibn Batuta'* has stated

that the Qazt! were occasionally teachers of law who had the

ability to give correct judgment Whenever unpopular and corrupt

persons were appointed Qazti, public resentment was often ex

pressed M Persons of doubtful charade*- were removed from their

ludiual offices Even a ChiefJustice svas liable to be dismissed or

degraded to the post of a Qazt < f lower rank where the Sultan

found him incompetent and corrupt *’ Incompetent and corrupt

Qans were ridiculed condemned and d smissed from their offices

IS W Briggs R it ofthe Mohomdan Po*rr 1 1 tnd a Vo! Ill p 420

19 fbn Batutu In els Elliot 111 p 56 71

20 II I T”' ned Ujr ij, ller gn of Sulla /li ud-d o Khilj and Qutub-
ud d n See Zu UJd n Barm far khehrozi.il b b Ind p 352

21 Badaon Muntoklab ut Tovar 1

1

b b Ind Vol I p
,34



26 Inman legal and covmnmom history [Chip

D Judicial Refojuis or Sher S^ah

In 1540 Sher Shah laid the foundations of Sur Dynasty in

India after defeating the Mughal Emperor Humafun, son cf Babur

During the reign of the Sur Dynasty from 1540 v? 1555, when Sher

Shah and later on Islam Shah ruled over Ipdta, the Mughal
Empire remained in abeyance Sultan Sher Shah was famous not

only for his heroic de«ls in the battle field but also for his adrm

nistram e and judicial abilities It was said by Sultan Sher Shah

that "Stability of Government depended on justice and that n

would be his greatest care not to Molate it either by oppressing the

weal or permitting the strong to infringe the laws with

impunity * ** In spite of the fact that Sher Shah ruled only for five

jean, he introduced \anous remarkable reforms in the admimstra

tive and judicial system of his kingdom His important judicial

reforms, as summarised by M B Ahmad,*1 ma) be stated as

follows

—

(t) Sher Shah introduced the system of having W tiie Paga-t&ht,

separate courts of first instance for cml and criminal eases

At each Pargan&h town he stationed a Civil Judge, called

MvrmJ, a title which survives to this da), to hear cml
disputes and to watch conduct of the ArtdS and the Moqod

dmni** (officers connected with rev enue collections)

The Skiqohdars who had uptil now powers corresponding to

those of A oU'als were giv en magisterial powers within the

PcTganahs They continued to be in charge of the local

police 11

(**) Aloqoddans or heads of the Village Councils were recognised

and were ordered to prevent theft and robberies Incases

of robberies they were made to pay for the loss sustained b)

the victim Police regulations were novf drawn up for the

first time in India

(in) When a Shiqnkdar or a Munstf was appointed, his duties

wens specifically enumerated

(«>) The judicial officers below the Chid Provincial Qa^i were
transferred afteT every two or three j eArs The practice

continued in British India

(o) The duties or Governors and their deputies regarding the

preservation of law and order were emphasised **

22. Stewart H srorx ofBsncat p PS Str also \\ Bri£S% ft if of the Wahn-
nedan f nrr in In Ta Nol II p P4

23 M B Ahmad TheAlnnstmt inofj sreein Med attof India p I
"*9

"•4 Henry EJI at and Dow>cn H ttary of Ind j \ol IV f 414
’’S 'V Cnlins, W tlsri i/fmfa Vol tl p 441
2( Hcnrv Ell ot and Dowvon H i f lnda \ol |\ j* 4'0
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(vt) The Chief Qazt of the Province or the Qazt u! Quzat was in
some cases authorised to report directly to the Emperor on
the conduct of the Governor,” especially if the latter made
any attempt to override the law

E The Muojial Period Judicial System

In India the Mughal period begins with the victory ofBabar
in 1526 over the last Lodi Sultan of Delh* His son, Humayun,
though he lost hts kingdom to Sher Shah in 1540, regained it after

defeating the descendants of Sher Shah in July 1555 The
Mughal empire continued from 1555 to 1750

1 Administrative Divisions

The Mughal empire
(
Sultanat-e Mughahah) was administered

on the basis of the same political divisions as existed during the
reign of Sher Shah For the purposes of civil administration the
whole empire was divided into the Imperial Capital, Provinces
(Subahs), Districts (Sarkars) , Pcrganahs and Villages Just like

the Sultans of Delhi, the Mughal Emperors were also absolute
rnonarchs The Mughal Emperor was the Supreme authority and
in him the entire executive, legislative, judicial and military power
resided

2 The Administration ofJustice Constitution of Courts

During the Mughal period, the Emperor was considered the

"fountain of Justice
” The Emperor created a separate depart-

ment of Justiee (
Mafiukma-r-Adalat) to rcgulat* and see that

justice was administered properly On the basis of the administra-

tive divisions, at the official head quarters in each Province, Dis-

trict, Parganah and Village, separate courts were established to

decide civil, criminal and revenue cases ’* At Delhi, the Imperial

capital of India, highest courts of the Empire empowered with

original and appellate jurisdictions were established A systematic

gradation of courts, with well defined powers of the presiding

Judges, existed all over the empire

(i) The Imperial Capital —At Delhi, which was the capital

(Dural Saltanat) of the Mughal Emperors in India, three important

courts were established

T he Lmperor’s Court, presided over by the Emperor, was the

highest court of the empire The Court had jurisdiction to hear
original civil and criminal cases As a court of the first instance

generally the Emperor was assisted by a Darogha e Adalat, a Mufti

27 Stewart, History of Bengal p 143

28 M B Ahmad The Administration of Justice I" Mediaeval Irtdu pp
143 166
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nnd a \fir AH ** In crimin'*! cases the Mobdanb-* Minte/t* or

the Chief Mohtasib, like the Attorney GeniraJ of India to day, also

assisted the Emperor In order to hear appeals, the Emperor
presided over a Bench cons sung of the Chief Justice ((?oci ul £)«aJ)

and Qo?u of the C hiefJustice s Court The Bench decided quts

tions both of Pic mil law Where the Emperor consid red it

necessary to i btam autboTitatii « interpretation of law on a parti

ciilar point, tin. same was nferred to the Batch of die Cluer

Justices Court for opinion The public wire allowed to make
representations »nd appeals lo die Emperor’s court in order to

obtain his imp iru d judgment

Th Chief Court of the E opire was the second important

court at Delhi the seat of the Capital It * as presided over b\

the Chief Justice (()at» ul Chuaf) I he Court had the power to

tr> ougmal, civil aim criminal cases to hear appeals from the Pro

vtncial Courts It vits also required to supervise the work-in., of
the Piouncnl Courts In administering justice, the Chief Justice
vr\s assisted b> out ot two of great eminence, who were
attached to his court as Puwm. judges four officers attached Ip

the Court wen —.Darojta t Admit, Mufti, Mohtanb, \fit id!

The Mufti attached to the Chief Justice s Court was known «ts

Mufli-t Uai i

Tin CluefJusUcl was appointed liy the Emperoi He was
considered the next imps rtant person, after the 1 mprror, holding

the highest office m the judiciary Referring to the qualifications

|or a Chief Justice, Sir J Sarkir has observ ed, "Men of high
scholarship and reputed sanctity or character wherever available

were chosen”5 ® Sometimes a Chief Provincial was pro
moted to the post of the ChiefJustice

Thi Cluer Revenue Court w is the third important court

established nt Delhi It was tin highest Court of Appeal to decide
revenue cases The Court was presided over by the Di lan^Ala

Apart from the above stated three important couits, there
were also two lower courts at D Du to decide local cans The
Court of Qa t of Delhi, who enjoyed the status of Chief Qa^i of a
Province decided local civil and criminal cases An appeal was
allowed to the Court of the Chief Justice The Court of Qa i-e

iskar w is sp c ally con turned lo decida casts of tl e military area
hi the capiti! The Court moved rrom plan, to placs wiih ll e

troops

lit « a Ji court a stud above the lour oflterrs attached were
Daiogka e A Mat \ 1 1 tfii, a Mo/tasil » Mir Ad!

'9 At mgr A e I I0"7
3tl St tail tail» S tVar M ifai M i i IW'ti p 9
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{u) Provinces —Xn each Province ( Subah) there were three
courts, namely, the Governor's own court and the Bench, the
Chief Appellate Court, the Chief Ri venue Court

The Governors Own tourt Adalal e Nazim t Subah) had
injjinal jurisdiction in all cases arising m the provincial capital

It was presided over by the Governor ( \azim e Subah) Sometimes
the Governor presided over a Bench to hear original, appellate
and rev isional cases It was known as Adalal e Nazim t Subah
I urdicr appeals from this Court lay to the Lniperor's Court by
way of pet tion and as a matter of routim to the Court of the
ChiefJustue at Delhi 11 Two officers attached to the Court of
the Governor's Bench were— a Afuftt and a Datogha e Adalal

The Provincial Chief Appellate Court was presided over by
the Qazi e Subah The Couit had original civil and ciimmal
jurisdiction It was the chief Court of Appeal in the Provinces
lor all appeals from the District Courts The Qazi t Subah had
powers similar to that of the Governor He had a permanent
seat on the Bench of the Governor's Coui t The Governor con
suited him whenever the use of the sovt reign's prerogative came in

for discussion in a case Seven officers attached to this court

were

—

Mufti, Mohtasib, Datogha t Adalal e Subah, Mir Adi, Pandit,

Sawanth Sants, IVaqae Nigar

Piovincut Chief Revenue Court was presided over by Dtwan
t Subah The Court was granted original and appellate jurisdic

tion in revenue cases An appeal from this court lay to the

Ducan-r Ala at the Imperial capital Tour officials attached to

tins court vveie

—

Peshhor, Datogha Treasurer and Cashier

(ill) Districts (Sarkars) —In each District {Sarkar) theie

were four courts, namely, the Chief, Civil and Criminal Court of

ihe District, raujdart Adalal, Kohceli Amalguzan Kackrhn

The Chief Civil and Criminal Court of the District was presi

ded over by the Qazi t Sarkar The Court had original and appel

late jurisdiction in all civil and criminal cases and in religious

matters Qazi ‘ Sarkar w as the principal judicial officer in a Disuict

He was officially known as "-haTiyat Pariah’ S x officers attached to

his Court, were

—

Datogha e Idalat Mir idl, Mufli, Pandit or Shaslri,

Mohtasib and Vakil e Share

i

Vpjcah fiorn tins court fa} to Qazi

II Subah 11

raujdan Adalal dealt vvilh criminal ci-.cs concerning riots and
state security It was presided b> the la/jdar Vppcahlwto
the Governor’s Court

31 Its try Effot and Dawson ll ttuty of l t Vo’ VII p t7i

12 / / Vo! Ill pp 172 3
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Kctzich Court deaded cases similar to those under modem
Police Acts and had appellate jurisdiction It was presided by

Kcl&el t-Shakar Appeals lay to the District {Jnr*
”

The Anelgtza* Kache\rt decided all revenue cases 1—alfK^e'

presided o\er ihw Court \n appeal was allowed to the Pro-

vincial Dtwan

(») Parganah —In each Pargsr^h there were three courts

namely, -idsld-e Pagc^zk, Ktt-i'zli cri Kc.hkn

AdcleS t Pctgcr.ah was presided over b) £7a^-r PcrfcsaS The
Court had jurisdiction o\er all civil and criminal cases arising

within its original jurisdiction It included all those villages

which were under the PagcruA court’s jurisdiction Qa*i-e-Prr£sscA

had all the powers of a District Qezi within the area of his Per

gcrah As there W35 no other low er court so the He}el r Pagzt'ck

had no appellate jurisdiction- Appeals from this court were made
to the Court of District (bin Four officers attached to AdsJet-f-

Pargcndi were— Ifu/h, tfofitini-f Pcrg^-eh, Dercghs r Helet and
Vahl-e-Stizra

Coun of Ket t<c!t was presided b> Ket-rel-e-Pcrge-sh to decide

such cases as are found in the modem Police Act- Appeals were
made to the Court of District Qan

-bain was the presiding officer in Ko.hthn which drndrd
revenue cases An appeal lay to the District .<rrsJfu:er

(v) Villages—The village s\as the smallest administrative
unit From ancient times the village council (Pcncl-ci eti) were
authorised to administer justice in all petty ai il and criminal
matters** Generali), the Pcncharzt meetings were held in public
places It was presided b) five Ptmrhs elected b) the villagers who
were expected to give a patient hearing to both the parlies and deli

\er their judgment m the Peruhajal meeting Serpen. h or Village-
Headman was generall) President of the Pcnchtyal No appeal was
allowed from the decision of a Pcvhayat Milage Pevftjju/r were
mostly governed b> their customary law

3 Institution of Lawyer*

Liugants w ere represented before the Courts b) professional
legal experts The) w ere popularl) known as Vahts Tims tht legal

31 Alexander Dow, Huron of HmJuva* \ol III p 732.
34 Sir Charles Metcalfe in the Report of pie Select Comm tree of the Home of

Common* \t>L Ul, Aoo 84 p 331
“The village communities art little republics having nearly every

ihmg they want wuhm themselves and almost tndcpcnd-ni of an\ foretpn
relations They seem to last where nothing lasts. Dj nasty after dynasw
tumbles down , revoluiion succeeds revolution ’
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profession flourished during the Mediaeval Muslim period Though
there was no institution of lawyers like the "Bar Association” as it

exists today, still the lawyers played a prominent role in the
administration of justice Two Muslim Indian Codes, namely,
Fiqh e Firoz Shahi and Fatwa e Alamgtn, clearly state the duties

of a Vaktl Ibn Batuta, who was working as a judge during the
reign of Mohammad Tughlaq, mention Vakils in his book **

Mawardi,” referring to the legal profession, states that specialised

knowledge of law was necessary both for acting as a Qazt and
for the legal practice Moreland” appears to be misinformed,
where he expresses the view that the legal profession did not exist

during the Muslim period in India On the basis of other con
temporary material” available in India it is clear that the legal

profession existed at any rate in the Mughal period

Government advocates were for the first time appointed
in the reign of Shah Jahan to defend civil suits against the State

During Aurangzeb’s reign, wholetime lawyers were appointed m
every district, who were known as Vakil t Sarkar or Vakil e Sharat

They wi re appointed either by the Chief Qazt of the Province or
sometimes by the Chief Justice {Qazt id Quza0 Sometimes they
were appointed to assist the poor litigants by giving them free

legal advice Vakil

t

had a right of audience in the Court It was
expected that the Vakils should maintain a high standard of legal

learning and behaviour

4 Judicial Procedure

A systematic judicial procedure was followed by the courts

during the Muslim period ” It was mamly regulated by two
Muslim Codes, namely, Fiqh t Firoz Shahi and Fatwa i Alamgtn

The status of the Court wai determined by the political divisions

of the kingdom

In civil cases, the plaintifT or his duly authorised agent was
required to file a plaint for hts claim before a court of law having

appropriate jurisdiction in the matter The defendant, as stated

in the plaint, was called upon the court to accept or deny the

claim 10 Where the claim was denied by the defendant, the court

framed the issues and the plainij/T was required to produce evj

dence supporting his claim The defendant was also given an
opportunity to prove his case with the assistance of his witnesses

40

Ibn Batuta Travels p 194
Mawardi AI Akhamus Sultanyah (S R A S 1910) p 764
W H Moreland Indus at the Death of Akbar p 35

For details see Kalemalut Tayyebat K C C Lawyers who were em
ployed by Litigants fBr Mus M S Add 26238)
See M B Ahmad Tie Ad nlnlstrotbn of Justice In Mediae al India

pp 176-188
Fatwa e Alamglrl Calcutta Vol IV pp 1 84 87
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Witnesses were cross examined After weighing all the e\ idencc the

presiding authority delivered judgment in oppn court

In criminal cast.* a complaint was presented before the court

either personally oi through hts representative To every criminal

court was attached a public prosecutor known as Mohlastb 41 He

instituted prosecutions against the accused before the court The

court was empowered to call the accused at once and to begin

hearing of the case Sometimes the court insisted on hearing the

complainant $ evidence before calling the accused person Ordi

narily, the judgment was given in open court In exceptional

cases, where either the public trial was against the interest of the

State or the accused was dangerously influential, the judgment was

not pronounced in the open court

Evidence was classified by the Hanafi law into three cate

gories (a) Tenatur t t , full corroboration ,
(i) Ehad t c ,

testimony

of a single individual, (c) Iqrari t admission including confession

The Court always preferred Tawatur to other kinds of evidence

All those who believed in God were competent witnesses The

presumption was that believers in God could not be rejected as

untruthful unless proved to be so Oaths were administered to all

witnesses Women were also competent witnesses but at least two

women witnesses were required to prove a fact for which the

evidence of one man was sufficient The testimony of one woman
was recognised only in those cases where women alone were

expected to have special knowledge The principles of Eftopptl

and Rts Judicata were also recognised by the Muslim law

5 Trial by Ordeal

The Muslim law prohibited the use of trial by ordeal to

determine the guilt of a person It was not favoured either by
the Sultans or by the Mughal Rulers in India As stated earlier

41

the trial by ordeal was mostly used during the ancient Hindu
period In the non Muslim States, which were under the protec
tion of the Sultans and Mughals, however, the old system of trial

by ordeal somehow continued The Muslim Rulers neither

adopted it nor interfered in the non Muslim States to stop it

Sultan Jalal Uddm Khilji (1290 96) made the earliest attempt
during the Muslim period, to adopt the system of trial by ordeal in

the case of Sidi Maula when the court declined to convict bun for

sedition The Sain Johan and other Judges refused to allov

Sultan Jalil Uddm to test the tn thfulness ofSidi Mania by Ordeal
of Tire 41 Empiror Akbar ah tried to t icounge tl e svsum of

41 HjJjj \fu khh T u U fib tnl \ot t i 1R7
41 Ar 1r I by O I il

*

41 7 J t Id i !J rn r U eh St if p i j
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trial by ordeal, most probably in order to please the Rajputs 44

The Muslim law experts strongly opposed this move to introduce
the trial by ordeal and thciefore Akbar gave up the idea In his
records, Hamilton,44 who came to India during the reign of
Aurangzeb, has mentioned a tnal m South India where the accused
person was required to put his hand in a pan of boding oil

It may, therefore, be concluded that though at times even the
Muslim Rulers tried to encourage the trial, the system on the
whole fell into disuse due to the impact of Muslim law in
India

6 Appointment of Judges and Judicial Standard

During the Mughal period, the Chief Justice (Qaz> ul Qttzai)

and otherjudges of higher rank were appointed by ihe Emperor 44

Sometimes, the Chief Justice and other judges were directly

appointed from amongst the eminent lawyers Jadunath Sarkar
has pointed out, ‘Men of high scholarship and reputed sanctity of
character wherever available were chosen' 47 A Chief Provincial

Qazt having high judicial reputation was also promoted to the
office of the Chief Justice 44 Similarly, Provincial and District

Qazu were also appointed from lawyers The selection of a Qazt as

a rule was made from amongst the lawyers practising in the courts

Lawyers were also appointed as Chief Mohlanb of the Province

Corrupt judicial officers were punished and dismissed Every
possible effort was made to keep up the high standard of the

judiciary

Emperor Aurangzcb’s order for the appointment of a judicial

officer contained the following instructions —
"Be just, be honest, be impartial Hold the trials in the

presence of the parties and at the Court bouse and the seat of

the Government Do not accept presents from the people of

the place where you serve, nor attend entertainments given

by anybody and everybody know poverty (Fayr) to be
your glory

(
Fakhr)” 4 ®

7 Crimes and Punishments

During the Muslim period Islamic law or Shara was followed

by all the Sultans and Mughal Emperors The Shara is based on the

principles enunciated by the Quran JJnder the Muslim criminal

law, which was mostly based on their religion, an) violation pi
"

41
4<
46
47
48
49

Vincent A Smith The Oxford History of Ind a p 345

Captain HamrJfon A New Account of East Ind es Vo1 l p VS
Fat ta e Ahrngtn (Calcutta) Vol III p 387

Sir Jadunath Sarkar Mighal Administration (1935) p 29

Qa?i Khan was promoted to the post of Ihe Chief Justice

Quotation cited by M B Ahmad The Administration o) Justice inM
India p 155
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public rights was an offence against tin Islam provides that
iKHataie belongs i5 God , therefore, it was the primary duty of any
MuslinrrulerTo~punuh the criminalsYndjinintaui I vw and ordtr
Offences against individuals were ifco punish »bV ns th«.y infringed
“private rights _

1 —

-

Three forms of punishments, v r «.o„mwd l \ tin Muslim Ism,
vv err

—

HcdJ, Tcci' and Qtsat b>

H&dd provided a fixed punishment is laid down in Shaft, th-
Ishmic law, for enmes like theft, roblerv, whoredom
apostasy (Irhdad), defamation {It than f.^tra\ and drunkenness

,0.
r
|> « vquall> applicable to Muslim nd non Muslims

ihe state*1 was under a duty to prosecute all those persons who
were guilty under "Hoid** No compensation was granted under it

, .

Tour wns anotlier form of pumshimnt w huh meant pro-
hibition and it was applicable to ill th t cumu which wire not
classified under Ha-d ’ It mdud -d *juncs liU ioun erfuling
coins, gamb mg, causing injury, minor Ui ft, rtr Under 'Tcxt',
the courts exercised their discretion n in irdmr siuubh punish
lent to the cnmtnal The courts wm free u» invent new methods

2* f,
UnuhmS the criminals r * culling out the tongue, impalement.

Qua or blood fine wxs imposed in » -i«ta relauni, to homi-aae It was a *ort of blood monev p^id In the mm who killed
nother man u the murderer wns oomiuul but not sentenced to

„,?
r his offence Muslim Jurists suppoited Ones on the basis

„
1C right of God’s creatures should prevail and only whoi

Inf»rf
E5rie' e

'i
p:U’

,> had ,!S civile, tin State should

5?
url *“xerciii c! its din.rt.tivn to compound the

i?
ma> be-coiiipirvd with tin IlVrr^Wofth

IKr ‘od Tin st ,ie u -s authorised to punish

«vtaT?h«S
f0rBri

,'
e ofRnces although the injtiml party mightwait e his pm ate claim to compens. non oi rt dre-ss”

»*

aniiwftSS? considrred “Treason" {Chair) as a crime

hdd rinonsihl, ? g:°n *nd » ^forx, ag-umt the bite P^onshS b
l^

f°r T°n by Ihr coun " Lft mostly punished

and caste

h
(i?vT,dT°n shown for their rank) religion

StiuS
y e 01111 <l»Powut-d to consider a micy

Contempt of the court was cm sidered
w is severely punished in the Muslim period

« serious offence and

50
51

52.

At m~e 41 wj, \ 0j j pp 2^2 2^3

P*225
M B AKmad V f Adnn,SJra“ n *

1

*»<r in Medmat iafia.

Dr M U S Jung, Administration of Justice of Muslim Law, p 102
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C Next Phase

While the great Moghul was ruling m Delhi, there appeared
on the Inch ui scene a phenomenon almost unparalleled in the
history of tht world After a brief episode of Portuguese domina-
tion, i handful or adventurers from the distant island of England
in the Atlantic, forming tin. English East India Company, came to

India as a tiading body which possessed some soserugn preroga
lives for th< purpose of trade and became transformed into a
sovereign body, 'the trade of which was auxiliary to its sovereignty’

Whether then conquest of India was for the good of India it is loo

early to say Wc lack knowledge and w<_ arc too close to v icw
objectively and knowledge is a matter of perspective Some of

those who were sent out from England to guide the destinies of

India were actuated by the loftiest of motives, while others were
definite!} hostile to Indian interests But disinterested as they

were in the pett> squabbles between individuals, they could i solve

an efficient system of administration of justice in which fair play

predominated ind which we have inherited But English Justice,

as we shall see, w is always prigmauc even m their own country

and ncccssinl} so in India St mi of the rules evolved to protect

the ruler wire certainly not conductive to a proper admimstr ltion

of justice
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Early Administration ofJustice in

Bombay, Calcutta C>' Madras

\ ThE East India Compvn\

1 European Settlements in India

About the end of the fifteenth century some European nations

came to India as trading merchants

1

In Vasco da Gama, a

Portuguese, discovered the passage to India tound the Gape of

Good Hope He landed at Calicut on the Malabar coast.* During
the second half of the sixteenth Centura iti“ Protestant nations of

Western Europe got inspiration from the Reformation movement
and defying the Papal allocation of the East to Portugal began tn

compete for trade with India The Dutch* were the first xn the field

and English merchants followed them The Danes came next hut

they were feu in number

4

Though Trench made earlier vovages

to India, the foundauons of French trade were laid by Colbert

only in the middle of the seventeenth century

The power of the Mughal Emperors was at its reruth "hen the

trade centres u ere first established by the Europeans m India,* In
the se\ enteenth century the purely commercial attitude of fomgn
traders uas suited to the conditions then prevailing in India But
with the u eakemng of the Mughal pouer in eighteenth centurv
India, nobles and chiefs were establishing separate kingdoms, and
the English and French companies, on the bin* of their increased
strength, began to take sides in the wars amongst the local king-
doms The English East India Campons fir ally emerged victorious
and developed its area of influence and finalh established us
empire in India.

1 For details, see. V B KuIKarn, Bnush City n hi tn InJj an 1 Af er% Mdya
Bhavan Bvnba}, ( J 9o4 g pp | |7

2 >asco da Gama came to the coast of Ctvhin oa the west coast or India
on 20ih Ma\ 14 99 The CemVaf'-e lit / <r» of Ind i \ol \ Qunbndpr
University Press, (1929) p 17 She also Dr J B Trend /brnreof Ernest
Been (1957) pi 145-46 , R S. WNteww 7J>e X «« l P r-tr^rre /'>-rr
in Ini ' Archibald Constable, (1999) p 21

3 J A \craat f/iftext Macdanald A Co (|945k pp 41-49
4 Trades Company of the Danes was established at Tranqjebar on the

east coast of India in 1620
6 See H Moreland. Fmm Alisar ro Aurcn^rb, Macmi’Ian (1923k
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2 The English East India Company Development of
Authority under Charters

English people came to India m 1601 as a "body of trading
merchants” * On 31st December, 1600 Queen Elizabeth I granted a
Chatter to the Company which incorporated the London East India
Company "to trade mto and from the East Indies, in the countries
and parts of Asia and Africa for a period of fifteen years subject
to a power of determination on two years’ notide if trade was found
unprofitable”. Thus the Company became a (juristic person with
the exclusive privilege of trade with the East! Indies The same
Charter further granted legislative power ta the Company "to
make bye-laws, ordinances, etc for the gooeygovernment of the
Company and its servants and to punish offences against them by
fine or imprisonment according to laws, statutes and customs of the
realm ”

The provisions of the Charter of 1600 were only in connection
with the trade and were not intended for acquisition of dominion
m India The legislative authority was given to the Company in

order to enable it to regulate its own business and maintain discip-

line amongst its servants Due to subsequent interpretation of
these provisions to meet the requirements of controlling and
administering territorial expansion of the Company in India,
Ilbert stated it as "the germ out of which the Ango-Indian Codes
were ultimately developed” ’

On 3 1st May, 1609, James I granted a fresh Charter to the
Company which continued its privileges m perpetuity, subject to

the proviso that they could be wnhdiavvn after three years’ notice
The Company was also authorised to continue the enjoyment of
all us privileges, powers and rights which were earlier granted to

It by Queen Elizabeth under the Charter of 1600 *

In order to enable the Company to punish its servants for

grosser offences on long \ oyages, the Company secured the first

Royal Commission m 1601 Later on 14th December, 1615, the
King authorised the Company to issue such Commissions to its

Captains subject to one condition that in case of capital offencis,

e. g , wilful murder and mutiny, a jury of twelve seiv ants of the
Company will give the verdict The Company was given this

power in order to maintain discipline on board during the voyages
Some additional powers weie given to the Company for enforcing

martial law by the Charter of 1623

6 The first Englishman to set foot on Indi in soil was Thomas Stephens
He set sail to India from Lisbon on 4th \pn! 1579 and nachcd Goa in

October 1579
7 Ilbert, Cot eminent of India, p 10

8 See J W Kaye His ry of I / n mstraii j i of the Last hi a Cor, paint,

(185tJ p 66
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Entrusted with these potverc, the English people came to Indu

m the reign of EmperorJahangir and settled at Surat m 1612

Surat was one of the most important centres of trade and commerce

on the Western coast of India • With a view to strengthening their

power and to secure advantages, the Directors of the Compan)

tried to contact the Mughal Emperor In 1618, Sir Thomas Roe,M

Ambassador ofJames I, succeeded in gaining the Emperor’s favour

and the English Company entered into a treaty with the Mughal

Emperor The Mughal Emperor granted the right of self govern-

ment to the English This treat) prosed a turning point in the

legal history of India as the English Compan) secured various

privileges from the Mughal Emperor It provided

(i) That the disputes amongst Compan) 's servants w3l be

regulated by their own tribunals

(:i) That the English people will enjoy their own religion and

laws in the administration of Comp my
(m) That the local native authorities will settle such disputed

leases «i winch Englishmen and Hindus or Muslims were the

parties

(id) That the Mughal Governor or Aon of the relevant place

will protect the English people from ail sorts of oppression

and injury

At this time, therefore, the Englishmen at the Surat factory w ere

living under two different systems of law In some cases the) w-ere

under the. pre visions of Indian law while ia certain other cases the)

were governed by Engh li law ITu. President and members of his

Council at the Surat fretor) w ere working as cxecutiv e office of the

Company They were also having judicial authority over English

peiplc as the Indian Emperor allowed them to be gov emed by
thur own laws As tlic presiding judicial authorities were laymen,

thev mostly applied their ideas ofjustice instead of the settled rules

of the English law The English people exploited the native

judiciary to their own advantage due to the prevailing corrupt
practices in local courts

In 163o, Charles I permitted Sir William Courteu to establish

a new trading body for the purpose of trading with the East Indies

under the name of Cvurtm's Alienation The old Company faced

coinpetition at the hands of tht, now Company and many other

difficulties were created in England which continued up to 1657
In 1657, Oliver Cromwell granted a new Charter which amalga
mated the various joint stocks into one joint stock The Charter

9 William Foster Introduction to Enghih Fa'iones in India (1906) pp
A Til

JO William Foster The EmbaSi) of Sir Tiomnt Foe to tie Court of the

Great VfKjAa/0615 16191 Vol I! pp Vto-Sl-4 Sre s!s-> English Fottonet
in Jnda 1618 21, Vol I p 23
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also ended the old rivalry between the Courten’s Association and
the old Company by uniting them into one In fact the Charter
of 1657 changed the very character of the Company According
to Hunter, the new joint Company was now "transformed from a
feeble relic of the mediaeval trade guild into a vigorous fore-runner
of the modern joint-stock Company"

3 Charter of 1661 and its provisions

In the reign of Charles II, the Company entered into a period
of unprecedented prosperity After 1 660, the year which proved
another turning point in the history of the Company, the Company
regained Us prosperity and it changed Us character from a purely
trading concern into a territorial power On 3rd April, 1661,
Charles II granted a new Charter to the Company Besides exten
ding the privileges of the Company on new territorial lines, the

Charter reorganised its structure

The Charter of 1661 reorganised the Company on a joint stock

principle and each member who had a share capital of £ 500 s\ as

given the right to one vote in the General Court of the Company
In order to meet the existing circumstances more effectively the
Company's power and command over its fortresses was streng-

thened The Company was authorised to appoint Governors and
other officers for proper administration The Company’s power to

govern its employees and to punish their disobedience and mis
demeanour was enhanced The Charter further authorised the
Company to empowei the Governor and Council of each one of its

factories or trading centres at Madras, Bombay and Calcutta to

administer, with respect to the persons employed under them, both
civil and criminal justice according to the English law Where
there was no Goscrnor, the Chief Rector of a trading centre and
his counsel was authonsed to send a man for trial to a place where
there was a Governor

4 Subsequent Charters Transition from Trading Body
to a Territorial Power

The Charter of 1668 was a step which further assisted

the transition of the trading body into a territorial power
Charles II transferred in 1669 the island of Bombay, which he got
as a dowry from Portugal, to the East India Company for an
annual rent of £ 10 The Charter ol lhbfJ authorised the Company
to make laws, orders, ordinances and constitutions for the good
government of the island of Bombay It was specifically provided

that such laws and regulations should not be repugnant or contrary

to, but be as near as possible to the laws of England The same
Chaiter also empowered the Company to establish Courts ol

judicatures sum! tr to those established m England for the proper

administration of justice
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The Charter of 1633, granted b> Charles II, was the next

step 11 It authorised the Company to raise military forces The

Charter provided that a court of judicature should be established

at such places as the Company might consider suitable consisting

of one person learned in civil laws and tiro merchants —all to be

appointed by the Company—and decide according to equity, good

conscience, laws and customs of merchants by wich dates as the

Crown from tune to time directs Thus, under this Charter the

East India Compan) uas authorised to establish Admiralty Courts

at places of its on n choice

James II, by the Charter of l6So further renewed and added

to the various powers and privileges earlier granted to the East

India Company The Charter authorised the Company to appoint

admirals and other sea-officers in any of their ships with power for

these naval officers to raise naval forces and exercise martial law

over them m times of war, to com money m their Forts and to

establish Admiralty Courts In 1687 the Company was authorised

to establish a municipality and a Mayors Court at Madras.

Under the guidance of Sir Jasiah Child, Governor of the Company
and Chairman of the Court of Directors, the Company considered

it wise to declare in 1687 in one of its despatches, its determination

to ' establish such a polity of mil and military power and create

and secure such a large rev enue as may be the foundation of a

large, well grounded, sure English dominion in India for all tune

to come’ 11 The constitutional government of the Company was
thus further extended to the Company s territories m India

The continued progress of the old Company created jealousy

in England When the >Vhigs came to power in England, a new
Company was established in 16^3 to break the monopoly of the

old Company This new Company received statutory recognition

in 1698 under the name “Genera! Society ” Later tt led to serious

conflict* and competition between the two companies Certain
steps were taken to remove these conflicts Lord Godolphm. gave
his famous award on 29th September, 170S equalising the capital

of the two companies and settling other related difficulties between
them. Godolphm united both the companies in the name of “The
United Company of Merchants Trading to the East Indies” On
13th April, 1698 William III granted a Charter to the Company
whereby certain changes were made in the existing rules to improve
the administration of the Company The Charter created a Court
of Directors and authority and control over the affairs of th»

United Company was entrusted to the Court of Proprietors The
constitution of the Company continued till the passing of the famous

11 See Keth C nstitutianal Hitter) of First Brxush Drure pp 26-32.
12. Quoted by V B kulLarni in his book. Bn: sh Bonunon in India on

After, p 37
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Regulation Act in 1773 which completely overhauled the constitu-

tion of the Company

5 Organisation of the Company’s Factories £n India

The English Company was growing m power and strength

gradually during all these years After the death of Emperor
Aurangzcb m 1 707, when the Mughal empire began to disintegrate,

the English Company got an opportunity to lay Us foundations
very strong in England as well as in India In India it was m
possession of three factories and settlements at Bombay, Madras
and Calcutta Gradually, the Company exercised wider authority

at Bombay, Madras and Calcutta, under the changing conditions

English factories and settlements were governed by a President
or Governor and Council at the three places Members of the

Council were generally taken from senior merchants of the Com-
pany The Governor who was executive head with his Council
was also looking after the administration of justice in his settle-

ment The Company derived the power and authority which it

exercised in Us settlements from two different sources—the Crown
and the Parliament in England on the one hand and the Mughal
Emperor and other native rulers in India on the other At the
three settlements of Bombay, Madras and Calcutta the Company
had to deal with different local political posvers

At Bombay, the Companycxercised its powers as the represen-

tative of the English Crown The position at Madras was different

Madras was granted to the Company by the local Raja in 1639 The
Company ruled over both Englishmen and Indians but its authority

over the former was derived from the Royal Charters while its

power over the latter was derived from the grant of the local Raja
or Nabob At Calcutta, the Company purchased the Zemtndari of
the three villages which later came to be know n as Calcutta

There the Company exercised its authority under the Mughal
Emperor’s grant of Zemindari The policy of the Company,
therefore, varied according to the principle by which control

was to be exercised in all diese three settlements

Thus by the end of the seventeenth century, the East India
Company was firmly established m India at Surat, Madras,
Bombay and Calcutta, though it still declared its mission purely

as a trading Company These activities of the Company in fact

paved the way for the adoption of a new policy by the British

Barhament in the beginning of the eighteenth century regarding its

aims and relations with India The gradual passing of various

Charters for regulating the Company’s acquisition of territory and
administration ofjustice in India, from time to time, may be said

to be the gradual but inevitable steps on the road that led up even-

tually to the setting up of the British Empire in India



42 INDIAN LEQAL AND COVSTmTlONAL HISTORA (Chap

B Tire \duixi5tkattox of JiTncL in Maps as, Bomba's

and Calcutta

1 Administration ofJustice ut Madras from 1639 to 1726

In 1639, Francis Day, an Englishman required a piece of

land from a Hindu Raja of Ghmdrigin for th Last India Com
panj It seas known as Madrispuin m Fhi. consequence if

this grant of land w as that Francis Day buili ih Fou M Georgy

in 1 6-10 for the Company's factor} and also lor the residence of

English people employed m the scr\ jee of the Compuiy This hi ft

was later on known as "Whits Town’ , while the village nearby

inhabited by name Indians was known as "Black Town' Thus
the whole at) of Madras was founded b> Fronus Da) The Raja
empowered the Compan) to nunt money and to govern thi whole
at) of Madraspatnam Due to the imtiam t of English trul«.r»,

trade and commerce gradualh dov eloped CuTam tillages m
the neighbourhood also gained importance and progressed Thu
Hindu Raja further granted certain other privileges to tht English

Compan)

2 The Charters and Courts

First Phase 1639 1678 —17ic Comp in) » factor) at Fort St

George was under the adroimstnuon of an Englishman, who was
called Agent The Agent and the Council w ere uuthorised to

deade both cml and criminal cases of English people tesidtng at

1 ort St George The Agent and Council tried two t nglish people,

"lhoniu Fnnr and Thomai Morris, found them guilt) of sedition

ami ordered them to recoiv e severe lashes ba wa\ of puntshm*nt
A broad distinction appears to have been utadu between cases in

Svhich one or both parties wen Indians and those m which both
''parties were Englishmen Henry Davidson Love, in his great histo-

rical work, known as the I tstigtj ef O'J A/rifrat,11 has given a
detailed account of the administration of justice at th“ oegmnmg
of the Compan) ’s administration of Madras' 1 Few interesting
cases referred to by Love may be stated here It is necessary to

point out that the authority to punish offenders conferred b) the
Charter of Queen Ehtabcth and later confirmed by King James I,

was so vague that it was not clear whether the Agent and Council
could exerase judicial authority over th» native Indians In 1641,
a native Indian woman was murdered by another nativ e man A
tnal of some sort was held and the accus»d.. who nas an. Indian-,
was found guilty The English authorities immediate!) reported

13 Henrv Davidson Love lestigrs of Old Afs-h-as published in four \o-
1 urnes

14 For detailed siudv see V C Gopalratnam A Cei urj Con^Ietef 4

H si >rt of the Maitras High Co rt See al»o \ N Srinivasa Rao, ** 4
Peer ">lo she Put Huron of \toJrat Lou C> rts May (959 Loose*
156
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the matter to the local Naik, who ruled that justice should be done
according to English law The o/Tender was found guilty and was
duly hanged 18 In 1642, a British soldier was murdered by Anto
mo Mirando, a Portuguese The Agent and Council were hesitat

ing to punish the offender on the ground that the foreigner was a

European subject of a foreign power The local Naik ordered that
they must not desist from their duty and accordingly the Portuguese
offender was shot dead 18 In 1644, a Sergeant Bradford caused
the death of an Indian The Agent and Council referred the
matter to some principal Indian residents of Madras The verdict

of the jury was that the Indian died because of accident and
Sergeant Bradford was acquitted *’

Though the Raja granted rights to administer justice to the
English people, they thought it better to allow old traditional courts

to continue to govern natives According to the old native system,

a Choultry Court was administering justice in the village area of
Madraspatnam This Court was presided over by the village

headman known as "Adigar" oi a Governor of the Town as he
was called An Indian native Kannappa, a Brahmin by caste, was
appointed first Adigar and Magistrate of the Town in 1644 to

decide petty civil and criminal cases Due to some charges of

bribery and corruption against Kannappa, he was arrested and
placed behind the bars ’* Hu downfall encouraged his enemies

and a petition s\as handed over to the higher authorities against

him stating certain serious charges 88 The Agent and the Council

made enquiry into these charges and held Kannappa guilty,80 and
dismissed him from the office dishonourably One important con-

sequence of this incident was that European persons were appoint

i d judges lo preside over the Choultry Court from 1648 onwards
Captain Martin and John Leigh wero appointed to sit as magn
tratis 81 Due to non availability or the old records nothing more cm
be stated about the early period Thus, during the period fioin

1639 to 1661, two separate bodies were administering justici at

Madras The Agent and Council were acting as supreme judicial

authority for English people residing m the Fort St Georgt,

known as 'White Town, and the native people, residing in so called

Black Town locality, were under the jurisdiction of the Choultry

Court It may be pointed oue that in serious cases reference

was made to the Raja, who always laid emphasis on the fact

that the accused must be punished according to the provisions of

Love Vestiges of Old Madras Vol I.p 272

Ihld p 273
Ibid p 273

India*Offlce Records Original Cvrrespoi deuce. Scries No 2542

Love, Vestiges ot Old Madras, Vol I

Ibid, p 273
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English law No fixed procedure was laid down to decide case*

and each case was decided in its own way by the Court

Charles II granted a very important Charter in 1661 It

played m important historical role by considerably improving the

existing judicial systeip of the Company’s settlement at Madras

The Charter empowered the Company to appoint a Governor and i

Council in each of its settlements in India The Gov ernor and

Council were authorised to judge all persons belonging to the Com
pany or living under them in all causes, civil and criminal, accord

ing to the laws of England, and to execute judgment in the

respective settlements In other words, even the Indian inhabitants

who were residing in the Company’s settlements vveie also included

m the jurisdiction of the Governor and Council Thus the

Charter expressly provided for the application of English law and

empowered the Governor and Council to exercise control over

both judiciary and executive It was later on realised as a defect

ive provision because the Governor and Council were not legal

experts Under the Charter of 1661, the Company appointed

Foxcroft as the first Governor of Madras The Company’s order

stated, "We have thought fit to constitute you Governor of our

town and fort as well as agent, and to appoint you a Council

under our Seal ** Foxcroft came into conflict with Sir Edward
Winter and finally emerged out victorious against his rivals 11 In

1665 Foxcroft wrote a strong letter to the Company complaining

against two magistrates appointed by Sir Edward Winter, his rival

Foxcroft utilised this opportunity and appointed William Dawes as

magistrate In order to gam favour of the natives as well as Eng
lish people, Foxcroft invited certain chiefs of the inhabitants to a

ceremony and in thetr presence advised William Dawes, the magts
trate, "to be careful without partiality to administer equal jusuce to

all men without oppression or arbitrary vv ill
’ Further, he declared

that ' if any person should have just occasion of grievance, I would
myself hear the case and give such relief as should beTight’’ 11

In 1665, the trial of'Mrs Ascentia Dawes gained historical

importance in the judicial history of Madras It was the first trial

by jury in Madras during the Governorship of Foxcroft In this

case, one Mrs Ascentia Dawes murdered an Indian slave girl named

22 India Office Records Letter Book Vol IV
23 Before the appointment letter reached Fovcroft one Sir Edward Winter

a Royalm seized power and revert-d to the judicial s>stem of 1644 and
appointed Timmanna and Vceranna as the magistrates for Madras These
were two important inhabitants of the town of Madras Fovcroft was »
Cromwell an who emerged victorious against a Royalist Sir Edward
Winter See Love Vestiges of Old Madras Vol I p 231

24 Assuring the Company about judicial administration Foxcroft wrote
to the Company These th ngs being new and strange to these enthralled
people did marvelously please them See India Office Records Or g no!
Correspondence Series No 3098
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Chequa alias Francuca She was charged with the coram ssion of
a capital crime The indictment was drawn out in accordance
with a form prescribed by the Company and a Grand Jury
was summoned to return to indictment btlla rera The Jury
found her guilty of the offence of murder of the slave girl,

but not in the manner and form as stated by the prosecu
tion The members of the Jury asked the Court for further direc
lions In its answer the Court stated that the members of theJury
were bound to bring in a verdict of guilty or not guilty without
any reservation or limitation The most surprising part of the
whole trial was that the foreman of the Jury Mr Reade gave the
verdict not guilty, contrary to all expectation Due to this reason
the Court acquitted Mrs Ascentm Daives It is not surprising to

note that this typical situation arose because the Court had no
person well qualified in law to guide its working The letter from
the establishment at Fort St George to the Company expresses its

grief, ‘ We found ourselves at a loss in several things for want of
instructions, having no man understanding the laws and formalities

of them to instruct us as whether anything more had to be said

to theJury when they brought in such an unexpected verdict

We proceeded in those and other particulars according to the best

of our judgments but if any like case shall occur we shall need
the direction and assistance of a person better skilled in the law
and formalities of it than any of your servants here are 15

As a consequence of this trial the ignorance of the Court
was ludicrously exposed Necessity of suitable legal assistance to

assist the Court was greatly felt The President and Council at

Madras realised great difficulty in administering justice As a
result of this trial the Agency at Madras was raised to the

status of Presidency of Madras The Agent became Governor of

Madras Though the Charter of 1661 stipulated administration of

justice accord ng to English law steps were not taken to appoint

any legal expert to assist the Court in the administration of justice

Surveying the period from 1639 to 1665 it may be stated that the

machinery to administer justice was at a very rudimentary stage

The Charters of Charles II issued m 1669 and 1674 made it f irther

plain that the King of England actually favoured the establishment

of Courts ofJudicature to be administered by the East India

Company

Seociot? Pints* 1573 1582—W ilk tks- appointmentofSlreyn
sham Master as Governor in 1678 began the next phase in the

early judicial history of Midras He was Governor of Madras
from 1677 to 1681 The whole judicial system was reorganized

under his guidance The Court of Governor and Council was
designated as the High Court ofJudicature Proper arrangements

25 Inilia Office Records Original Correspondence Senes No 3171
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uere made for regular meetings of the Court of Governor a d

Council It was clearly stated that the Court will mvt twir

i week and will be authorised to decide all civil and cri

mini] cast.* with the help of a jury of 12 men The Court of

Judi ituit sat for the first time on April 10, 1678 to try and decide

a usi between John Tivil (plaintiff) and William Jearsey (defend

iiii) *' Another important step of the Governor was to reorga

ms tlu old Choultry Court According to his scheme the Indian

offi trs of the Court were replaced by the Eughsh officers of the

C up» ys service The number ofjudges was increased to three

out it which not less than two were required to preside over the

Uni it cases and registration of bills of sale of land and other

prop rt\ 17 Justices were directed to sit in the Court for two days

mtitliwtak, i r tvuy Tuesday and Friday The Judges of the

Choultr) Court were n.quired to take care that the copyist clerk of

the Choultrv w is duly registering all sentences in Portuguese ai

lx fore and that proper account wis maintained or all alienation or

s »lc of si tv es, houses, gardens, etc in a separate ngister* 1 The
Court was empowered to try civil cases up to 50 Pagodas**, and

petty criminal cases The High Court of Judicature consisting of

the Governor and Council were mthonsed to hear appeals from
tlu Choultry Court Thus a judicial system based _on a hierarchy

of Courts with wc 1 defined jurisdiction, came Ifito existence in

Madras

The Governor of Madras, Streynsham Master, made a very

important declaration in 1660 by which English language was
recogms d as the only official language in Madras Till 1680

three languages were used in the Court, namely ,
Portuguese,

Tamil and Malyalam On December 9, 1680 an official order

from Tort St George at Madras stated "Whereas it hath been

hitherto customary at xh:s place to make sale and alienations of

houses in writing tn the Portuguese, Geatoo and Malabar langua
ges, from which some inconveniences have amen, it is, therefore,

ordered that all sales and ih'nations of houses and grounds

shall be written in English, and the Choultry Justices shall not

license nor register the sale or alienation of any ground unless

the seller or conveyor thereof can prove his title to the same under
the Hon’ble Company's seal” *° Thus the English language was

firmly planted initially as Court language m Madras and played

an important role in moulding the local population of Madras ta

2f V t Gopalratnam A Century Completed A History of the Madras
High Co rt p 82.

27 Love t esnges of Old Madras \ot ( p 404
as Tori St George Records Public Consultations Vol II

’9 A Pagoda was a gold com equivalent lo three Rupees Fifty r>godas

were equal to Rupees one hundred and ffiy

10 Ind a Office Records Facton Records Fort St George Vol It Jf>S0
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fa\ our of political leadenhip controlled by
ed b) the Company ^

Third Phase 1683 1726 —Gradua|fp jth^" CofTi^Shy^fealued
that its monopoly of trade was being infringed oy otli^r foreign and
independent traders who were not authorised to trade with India 51

In order to curb the unauthorised activities of -th^se interlopers i
and to safeguard the trading interests, the Company^" obtained a--

Letters Patent from the King Charles II in 1683 Hie Charter of
1683 marks the b( ginning of the third phase It empowered the
Company to establish Courts of Admiralty in India la main
purpose was to try all traders committing various crimes on the
high seas The Court was empowered to hear and determine all

cas**s concerning maritime and mercantile transactions The Court
was also authorised to deal with all cases of forfeiture of ships,

piracy, trespass, injuries and wrongs It was specifically stated

that in its difficult task of administering justice, the Court will be
guided by the laws and customs of merchants as well as the rules

of equity and good conscience

The provisions of the Charter of 1 683 were repeated byJames J

I

in a Charter issued on April 12, 1686 On 10th July, 1686 the
Court of Admiralty was established at Madras John Grey was
appointed Judge of the Court of Admiralty and to assist him two
other English people—John Lyttleton and Nethamal Higgmson,
were also appointed as his assistants Seven months later John
Hill was appointed Attorney General of the Admiralty Court n
On 22nd July, 1687 Sir John Biggs, who was Recorder of Ply-

mouth and a learned lawyer in cml law, was appointed “Judge
Advocate”, i t

,

the Chief Judge of the Court of Admiralty at

Madras His firs' duty was to preside at the Quarter Sessions

He tried four criminals and convicted them for robbery All of

them were sentenced to death ** The decision created terror

amongst the inhabitants and converted the criminals into assets of

the company by transforming them into slaves of the Company
It also assisted in tackling the difficult task of restoring law and

31
32

33

Cambridge History of India Vol V p 102
Love, Vestiges of Old Madras Vol I p 492 See also V C Gopal
ratnaro, A Century Completed A History of the Madras H gh Court p 83

The relevant Fort St George Consultation giving details proceeds to state

JJui Ihe Court considering thai justice inclined lo mercy and Ihit these

were the first crimes they were charged with and probably instigated there

to by youth itie Temptation ot'a notorious rogue irteir nog-
itautr*

anon which consideration it is agreed that the principal and bold offender

Mannangatti Thambi do suffer death on Thursday to deter others

from the like crimes and that the other criminals Pandaratn, Veera

ragfiava and Thannappa be bumf on the shouWer and banished to

Sumatra where they were to remain slaves to the Company during

life and never to return hither upon pain of death See Fort St George
Records Public Consultations Vol Xlll
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order Sir John Biggs with his professional background and legal

expertise contributed to the administration of justice During ha
tenure the Court became famous as “General Court’ of the town

of Madras Unfortunately, the sudaen death in 1689 of Sir John
Biggs checked the future progress of the Admiralty Court

A year before the death of Sir John Biggs, the Major’s Court

had come into existence It was realised m 1690 that the powers

of the Major s Court were limited and therefore the Got eminent

considered it suitable to revive the old Cou l ofJudicature estab-

lished by a previous Governor of Madras, Strejnsham Master

Earlier, the Court of Judicature was superseded bj the Judge-
Ads ocate and thus the Court suffered a temporary eclipse u The
Got ernor, Judge-Ads ocate, himself became one of the fit e Judges

of the new Court *» It is a matter of gratification and interest

that the list of Judges of this Court included the name of an

Indian, AUmgall Pillai Darnel Du Bois was appointed Attomej
General Allingall Pillai was the earliest Indian judicial officer

appointed to the Bench at Madras

In 1692 John Dolben, an Englishman ttcll-tersed in law, was
appointed Judge Advocate in the vacancy caused bj the death of

SirJohn Biggs He was independent in his decisions and refused

to decide cases under any pressure or be influenced by favouritism

He earn gave judgment against his employers, the Company,
when they sued the ex Governor Elihu Yale The Companv officials

were not happy at this event and waited for an opportunity to

remov e him Shortly afterwards Dolben was made the victim of a
bribe giver and the order of dismissal followed Though m 1694

the Companj again offered him appointment, he declined it ** In

place of Dolben, William Frazer was appointed Judge Advocate
In 1696 the members of the Council were directed to serve in

succession as the Judge Advocate Accordingly, John Stjleman, a
vemoi member of the Council, replaced William Frazer in 1696
The Court of Admiralty was functioning regularly up to 1704
After 1704 it appears that the Company paid more attention to the
M ijor’s Court and the Court of Admiralty ceased to have its

regular sittings which ultimately resulted in its gradual disappear-
ance from the judicial scene Its jurisdiction, including hearing of
appeals from the Mayor’s Court was transfer! ed to the Governor

34 V N SnnnasaRao A Pevpinto the Past History of Madras Law Courts.
Sfav earner ai r f«J

35 Apait from the Judee-Advocne four other members of the Bench included
two m rchants an Armenian and a Hindu

"*6 After his dism ssal Dolben showed hw tnt«x.»i in trade and became a free
merchant of ihc town He became prosperous and earned goodwill He
was again oT red an appointment in 1694 but he refused to accept it on
the ground of his being engaged on a voyage to China See, Dalton.
The Life of 7b mas Put, p 142
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and Council It may be concluded that the GoJ^rnbr anJcja^itc

^

gradually replaced the Admiralty Court at Madras 1

The Mayor’s Court —The Company issued a Charter m
December 1687 which authorised it to create a Corporation of
Madras and establish a Mayor’s Court The Mayor’s Court was
a part of the Corporation of Madras It was empowered to carry
out judicial functions The Company preferred to establish the
Court under its own authority, as it was not willing to invite English
officers who were working in the judiciary of England under the
Crown The Company officials were afraid of interference by the
British Parliament in the Company’s matters and, therefore, were
not inclined to invite superior officials to its settlements m India
In 1683 the Company created a Corporation of Madras consisting

of a Mayor, twelve Aldermen and sixty or more Burgesses In the
first instance, the Company’s Charter nominated the persons who
would occupy these positions in the Corporation It provided that
an Englishman would be elected every year as Mayor by the Alder-

men Aldermen were appointed for their life or during their re

sidence in Madras Out of twelve Aldermen three were required

to be Englishmen compulsorily The Ma>or and Aldermen were to

elect Burgesses from amongst the people who were in the Company’s
service The Company's Charter also created a Mayor's Court
consisting of a Mayor and two Aldermen, which formed its quorum
It was a Court of Record for the town of Madras The Mayor's
Court exercised its jurisdiction in civil cases where the value of the

cases exceeded 3 Pagodas,*7 and in criminal cases with the assis-

tance of juries An appeal was allowed to go to the Court of
Admiralty from the decisions of the Mayor's Court m all civil cases

exceeding three Pagodas, and in criminal cases where the accused

was given death sentence The Charter also provided for the

appointment of an expert m law as Recorder, to assist the Mayor s

Court in deciding cases Sir John Biggs, the Chief Judge of the

Court of Admiralty was also appointed first Recorder of th->

Mayor’s Court

The Choultry Court —As stated above, the creation of the

Mayor’s Court at Madras left only petty cases to be decided by the
Choultry Court The Choultry Court, therefore, decided only petty

criminal cases and civil cases amounting to two Pagodas Two
Aldermen constituted the quorum of the Choultry Court, who were
to sit for two days in every week, to decide petty civil and criminal

cases The Choultry Court continued its work m the Madras
Presidency tiU 1726

Before passing to the eighteenth century it will be worth while
to state briefly the types of punishment giv en to the criminals m

37 Pagoda vas a gold coin equivalent to three Rupees
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the seventeenth century at Madras. Love has gi\ en a detailed and
interesting account of the Madras Courts He refers to an execution
of a criminal whose body was hung in chains on a gibbet near th*
high road leading to Poonamalh

, a standing m the Pillory by i
merchant who was driving the trade ofstealing children, whipping
of peons found asleep at their posts of duty and the branding^
the letter P on the foreheads or convicted pirates *5 In fan
there was no danty as to what the law was and what were th»
jurisdictions of the various Courts It may very well be stated lilt
there was only one type of "crime which could be tried at Madras
without legal uncertainty" and that was "piracy "*•

\Vith the dawn of the eighteenth century, there were four
different courts working m Madras-First, the Mayor's Court is
the Court of Record

, secondly, the Court of Admiralty with the
Judge Advocate as President to try pirates, thirdly, the Old
L-houi try Court whose presiding officer was called the ChiefJustice
of the Choultry, and finally, the Court of the President or
Uovemor in Council, which heard appeals from the decisions of th»
Admiralty Court as well as from the Mayor's Court Thes- Courts
continued up to 1726 when the Charter of George I introduced »
uniform set of Courts in all the three Presidency Towns
3 The Administration of Jnstice in Bombay
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and Council Though Oxenden visited Bombay m January 1669,
it was only after the death of Oxenden m July 1669 that the laws
enacted by the Company under the Charter of 1668, actually came
into force for the government of Bombay ** Thomas Papillon
drafted these laws which were subsequently revised by the Court
of Committees and the Solicitor-General Finally, these laws were
brought to Bombay by Gerald Aungier, the Governor of Surat, in

1670

Judicial Reforms of 1670 —The first important legislative

work of the Company was done by Gerald Aungier in 1670 11 He
reorganised the old judicial set up of Bombay Old laws which
were initiated by Oxenden were given a final shape and were
classified into six sections First section related to the freedom of
worship and religious beliefs granted to all inhabitants The laws
prohibited the use of abusive and contemptuous language in respect

of the religion of other persons The defaulters were liable to pay
fine or imprisonment The second section dealt with the impartial

administration of justice The existing rights of persons were
confirmed and the principle of fair trial and convictions was recog-
nised It provided for a trial by a jury of twelve persons in cases

concerning deprivation of rights, etc The third section provided
for the establishment of a Court of Judicature to decide all criminal

cases The Governor and Council were authorised to appoint a

judge All trials were required to be by a jury of twelve English-

men Where a party to the suit was not English, only six persons

were required to be Englishmen and the remaining six were chosen
from Indians Right of appeal from the Court to the Governor
and Council was also granted It provided for the appointment of
Justices of the Peace and Constables to maintain peace and order
and to arrest criminals, etc the fourth section dealt with the regis-

tration of transactions concerning sale of land and houses The fifth

section contained miscellaneous provisions dealing with penalties

for different crimes In many cases the seventy ol English law was
reduced The last section dealt with military discipline and
prevention of disorder and revolt Death penalty was given for

mutiny, sedition, insurrection or rebellion

Aungier introduced certain reforms in the old set up of the

judicial machinery at Bombay He improved the judicial system
gradually, as he was aware that it would not be possible and wise

to supersede immediately the old system of the administration of
Portuguese law According to the reforms of 1670, the Island of
Bombay was divided into two divisions—one division consisted of
Bombay, Mazagaon and Girgaon , the other comprised of Mahim,
Pare!, Sion and Worlj A separate Court of Judicature was

42 Fawcett First Century ofBritish Justice in India pp 18 ’8

43 C M Mihbari Bombay in the Making Ch V, pp 146 182
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the Country Aungier said, "The inhabitants of this Island consist
"afseveral nations and religions, to wit—English, Portugutse and
'other Christians, Moors and Gentoos, but you, when you sit m this
*seat of justice and judgment, must look upon them with one single
eye as I do, without distinction of nation or religion, for they are
tall his Majesty’s and the Hon’ble Company’s subjects as the
^English are, and all have an equal title and right to justice and
:you must do them all justice, even the meanest person of the
Island, and in particular the poor ’’** Thus he laid special
Emphasis on the principles of independence, impartiality and
equality for the future guidance of the judiciary

, The Court of Judicature was empowered to exercise its juris

diction over all civil, criminal and testamentary cases George
Wilcox was appointed its Judge, assisted by other Justices The
Court sat once a week to try civil cases with the help of the jurj

The Court charged a fee of five per cent ofvaluauon of the suit from
the litigants The Judge was prohibited from carrying on private

trade or business, and instead he was granted a salary of Rs 2,000
per year to meet his expenses An appeal from the Court of
Judicature was allowed to the Deputy Governor and Council

Juries were duly employed and paid Attorneys were allowed to

practise English procedure, including arrest and imprisonment,
was followed As far as possible the English substantive law
including statute law was made applicable In framing the new
icheme, Aungier was primarily concerned with the speedy and
impartial administration ofjustice

Justices of the Peace were appointed to administer criminal

justice For this purpose Bombay was divided into four divisions

namely, Bombay, Mahim, Mazagaon and Sion In each division

a Justice of the Peace, an Englishman was appointed They acted

as committing magistrate to arrest the accused and to examine the

witnesses The record was then placed before the Court of Judi

catuie which met once a month to decide criminal cases with the

assistance of all the Justices of Peace, who acted as assessor in the

Court

The scheme of 1672 also created a Court of Conscience to

decide petty civil cases Once a week the Court dealt summarily

with civil cases under twenty Xeraphms 41 The decision of the

Court was final and no further appeal was allowed No court fee

.m-vChAgted.fmmpwK rnersons and- as suclj. the Court became
famous as, "Poorman's Court * George Wilcox, Judge of the Court

43 Governor Aungier said Laws though in themseKes never sci wise and

pious are but a dead letter and of little force except there be a due and

impartial excci lion of thtm Fa veett Tie F rst Ctirurj o) ll e Br t si

J isr cc in IiJa pp 5^55 See also M C Setalvad TteConnoiLa n
I idia p 10

45 A Portuguese com equal to about 1 Sh 6 d
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ofJudicature, also presided over the Court of Conscience which

met only once a week to deal with pett> civil cases

George Wilcox, the first Judge of the Court of Judicature

died m 1674 47 James Adams was chosen to succeed Judge Wilcox

but he was not well-versed in law After a few months m 1675,

his assistant Niccolls v»as appointed Judge in his place In 1677

Ntccolls was suspended and later dismissed by the Council on

various charges Regarding "injudicious interference with the

Court by the Council," Keith says, "It seems probable that the

chief weakness of the Court lay in the fact that the Judge was

dependent on the goodwill of the Council, as was seen m the

dismissal of Niccolls m 1677, but there is no clear proof
" 4l

Gary succeeded Niccolls as Judge and remained in the office

up to 1683 During his tenure, the salary and rank of a Judge was

reduced and the Council became superior in power and position

In 1679 the Council reversed a decision of Judge Gary regarding

the grant of administration in respect of a widow’s piece of land,

who died intestate without relatives 4 ® Keigmvm’s rebellion, which

began in December, 1603, and continued up to November, 1684,

gave a death blow to Aungier’s judicial system in the Island of

Bombay

Admiralty Court and its conflict with Council Period
1684 to 1690 —As stated above, the development of Courts at

Bombay was interrupted due to the Keignwin’s rebellion After the

rebellion was suppressed, efforts were made to set-up a regular

judicial system at Bombay The Company found its authority to

establish Courts under an earlier Charter of 1683 granted by
Charles II The authorities at Bombay were also aw ace of the

judiciary which was set-up at Madras under the Charter of 1683 M
The Charter provided for the establishment of Courts at such
places as the Company might direct for maritime causes of all

kinds, including all cases of trespasses, injuries and wrongs done or

committed upon the high seas or in Bombay or its adjacent
territory, and each Court was to be held by a judge learned m civil

law assisted by two persons chosen by the Company Such Courts
were required to decide cases according to the rules of equity and
good conscience and the laws and customs of merchants Accord
ingly, an Admiralty Court was established at Bombay m 1684

47 Judge Wilcox died without drawing even a ri pee by way of salary and his

poor widow was left destitute in Bombay Later on the widow requested
the Government for the amount of har deceased husband s salary See
Malabari Bomba) in tie Making p 150

48 Keith Arthur Bemdale A Constitutional History oflnda p 88
49 Cf Joanna Fernandez v De Sit\a (1817) Morley Digest t p 214
50 3rd August 1683 Charter of 1683 outhoused the establishment of a

Maritime and Mercantile Court
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Dr St John/ 1 a peison learned in civil law, was selected by the
Company at England to be appointed as Judge-Advocate of the
Admiralty Court Dr St John also succeeded in getting authority
from the Governor to act as ChiefJustice of the Court of Judi
nature The Court of Judicature was again created, as the
authority of the Admiralty Court was not sufficient to cover all

other civil business

John Child, Governor of Bombay at Surat, was not in favour
of accepting the theory ofjudicial independence which was adopted
by Dr St John in his judicial decisions It gave rise to conlhcts
between the Governor and the Chief Justice Dr St John’s
judicial independence was interpreted by the Governor John Child
as insubordination towards himself In 1685 the Governor got an
opportunity, and the powers of Dr St John to act as Chief Justice
of the Court ofJudicature were withdrawn Vaux, a member of
the Bombay Council was also appointed Judge to preside over this

Court, in place of Dr St John These steps further developed the
existing conflict between the Governor and the Chief Justice

Dr. St John strongly criticised the transferring of his powers to

Vaux, a new judge, wno according to him was ignorant of civil

laws In due course the Governor and Dr St John further

came into serious conflict and their relationship became strained

which ultimately resulted m the dismissal of Dr St John in 1687

from the Court of Admiralty ** The incident made the Company
all the more reluctant to appoint professional lawyers as judges in

India After Dr St John’s dismissal, Sir 1 Wyborne, Deputy
Governor of Bombay, was appointed Judge of the Admiralty Court
In 1G08 Vaux succeeded Sir j Wyborne and remained in the office

up to 1680 M The Court practically ceased to function indepen

dently due to the strong position of the Governor and the President

of the Board of Directors in London

Slddi Yakub's invasion and set-back to Judicial Admi
nistration —Due to the invasion of Siddi Yakub, Admiral of the

Moghul Empcroi in 1690, the judicial system of Bombay also

came to an end Judge Vaux, who was also in the Company's

military service and a member of the Council, was sent back to

England in order to gam Aurangzeb's forgiveness After 1690

for a few years the practice of appointing a separate judge was not

adopted and the administration of justice was also entrusted to

.thf> £kwft«w -and -hi* XVumr.il J&nm .1690 to .UQ2.t e .for.a

31 Despatch from the Court of Directors to the President at Surat on April

7 1684 refers in detail to the appointment ofDr John St John Campbell s

Bombay Ga’etteer Material* xxtl, Pi 1, pp 83 84

32 For deuih see Fawcett, First Century of British Jushce m Ind a pp 124

142 In 1687 the seat of the Governor and Council was transferred from

Surat to Bombay
53 Anderson s, English In Western !nd a, p 257
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period of tnelxe jean there were no Courts Whenever the

Go\ ernor and Council wrote to the Directors of the Company to

send a qualified lawyer, the Directors expressed their inability to

get an honest and qualified lawyer As Vachhn remarked, "It

was probably the difficulty of getting the right sort of man from

the Company s standpoint, which resulted in no judge being sent

out M Such a state of affairs continued up to 1718 and the

machinery to administer justice was almost paralysed m Bombay

Revival of Judicial Machinery Period 1718 to 1728 —
Anew period in the judicial history- of Bombay began with the

revival and inauguration of a Court ofJudicature on 25th March,

1718 by Governor Charles Boone It was established by the

order of Governor and Council which was later on approved by

the Company authorities It differed from the earlier Court of

Judicature which was established under Aungier s judicial plan of

1672, as it was consututed according to the Jaws of the Company
and not by the Govemoi and Council The Court ofJudicature
of 17 18 consisted of ten judges in all It was specially provided
that the Chief Justice and five judges will be English The
remaining four were required to be Indians representing four
different communities, namely, Hindus, Mohammedans, Partu
gucse-Chmtians and Parsis •* All English judges were also

members or the Governor’s Council and enjoyed a status superior
to Indian judges Three English judges formed Ui* quorum of
the Court The Court met once a week Indian judges, who
were also known as "Black Justices”, were included mainly to

increase the efficiency of the Court and their role was mostly that
of assessors or assistants to the English judges

The Court of 1718 was given wide powers It exercised
jurisdiction over all civil and criminal cases according to law,
equity and good conscience It was also guided by the rules and
ordinances issued by the Company from time to time It was
necessary for the Court to give due consideration to the customs
and usages of the Indians Apart from its jurisdiction over
probate and administrative matters, it w as further authorised to
act as a Registration House for the registry of all sales concerning
houses, lands and tenements

An appeal From the decision of the Court orjudieature was
allowed to the Court of Gov ernor and Council in cases where the
amount involved was Rs 100 or more A notice to file an appeal
was to be given within forty eight hours after the judgment was
delivered to the Chief Justice of the Court of Judicature

54
55

\adiht P B Farrou Jodies Lawyers and eases ofBonba p ]0

r^iaPi-j <
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e ^ ^st Century of British Just ce in !nd,u

pp 171 174 Kc th A Const tutnits! H story of InJa p 4!
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Moderate fees were prescribed by the Court for different purposes
For filing an appeal a fee of Rs 5 was to be paid

As regards the working of the Court, earlier studies of
Fawcett69 and Malaban67 state, that m spite of the fact that the
Court met only once a week it was famous for its impartiality,
speedy justice and also for the cheapness of its process Most of
the civil litigation was concerned with the recovery of debts In
order to recover debts the Courts generally adopted English
practice Where a person was not having any property, he was
kept in prison so long as the debt due was not paid In
criminal cases, whipping m a public place was the most common
punishment given by the Court Banishment from the Island,
imprisonment for a period at Court s discretion were other
common ways of punishing the criminals For perjury and
malicious complaints there were summary trials Laws applied
were very vague and mostly uncertain as we find neither reference
of any proper code nor any law report or law books in the old
records

Fawcett has pointed out certain cases where the Court applied
English law and even international law which was vague and
underdeveloped at that time Thu vagueness and uncertainty

was bound to lead to injustice and lack of uniformity in punishing
the criminals Fawcett has described the famous trial of Rama
Kamli, who was made the target of a plot based on lies and
forgeries in which even the Governor Boone himself was involved

Thus grave injustice was done to Rama Kamti by the Court *®

Thu case shows the poor state of judicial and executive affairs

However, there appeals to be sufficient truth in Fawcett s con
eluding remarks * The Court though its administration of
justice waj rough and ready and though it fell short of the ideals

that attended its establishment in Aungier’s lime clearly served

a us«ful purpose during the ten years of its renewed existence 69

The Court of 1762 by providing for trial by jury, introduced

in India a very important English ideal The Court of 1718

abolished the use of the old practice ofjury trial ui deciding cases

Another important factor was that all the members of the court

of 1718 -were also members of the Governor’s Council In

appeals the members of the Council constituted the appellate

court with the Governor Naturally, the executive was bound to

play a vital role in influencing the judges while deciding important

cases It appears that the Company s authorities were not

56 Fawcett The First Century of British Justice n buta
57 Malaban Bombay (n the Making (1901)

58 Fawcett The First Century of British Just ce In Inda p 179

Famous Judges Lawyers and Cases of Bombay pp 235 239

59 Fawcett The First Century of British f st ce in Inda p 200

Vachha
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interested in granting independence to the judiciary and, there-

fore, the executive always controlled the independence of the

judiciary This is also dear from the fact that during the tenure

of Governor Boone, two Chief Justices, namely, Parker in 1720

and John Braddy m 1721 were dismissed from their offices This

state oT affairs continued up to 1728 Under the Charter of 172t»

the Mayor's Court was established at Bombay in 1728 which

replaced the old Court of 1718

3 Administration of Justice in Calcutta

The English company's settlement at Calcutta was quite diffe-

rent from tint of Madras and Bombay As early as 169Q the Eng
lish East India Company constructed Fort William for its factorv,

by the side of river Hoogly in Bengal In 1698, Pnnce Azim Ush
Shan, Subedar of Bengal and grandson of the Emperor Auringreb,

granted Zemindan rights of three villages—Calcutta, Sutanau and
Govindpur—to the English company This prov ed a historical

event as the grant of Zemindan rights empowered a foreign com
pauy to exercise all those powers which the native Zemindars were
authorized to have under the Mughal admimstrativ e and judicial

system The company took full advantage of this authority and
appointed a Collector to control the administration of all the three
villages 41 The Collector began regularly to hold Zemindan court
for both civil and criminal cases The local council was required

in 1698 to send all prisoners to Madras for trial, as the Emperor
kept in abeyance certain privileges of the English Company

In 1699, the status of Calcutta was raised to that of a Press

dency and its Governor and Council were entrusted with all the
necessary administrative and judicial powers The Collector,

who was company’s officer, was also appointed a member of the
Governor’s Council at Calcutta

Justice in criminal cases —In order to administer justice
in criminal cases, the company decided to adopt the existing
Mughal pattern As such a Faujdaree court, presided by an
English Collector, was established to decide criminal cases of the
natives of three villages, Sutanau, Govindpur and Calcutta The
Collector was empowered to decide the criminal cases summarily
As the records show, generally the criminals w ere punished by
whipping, imposing fines, imprisonment, banishment or work on
roads Capital punishment was not inflicted unless the sentence
was confirmed by the Governor or President and Council of
Calcutta In those days, death sentence was executed by whipp-
ing to death and not by hanging to death as was done later on ”

60 K Firauncer, Affairs of she East India Company Report V \«U
Ch IV See also Wilson Old Fvt Wilham ut Bengal Vo1 1 pp 4P4S

61 V ilson The Early Annals of the English in Bengal Vol I p 16'
6~ honS Selections from Unpunished Records of Government Vol I pp 22i

*.93 William Bolt s Considerations and elr~ (17711, Vol I p 81
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Apart from iti jurisdiction on Indians, the Court alio took cogni
zance of petty crimes committed by English people For serious
crimes the Governor and Council were authorized to try by the
Charter ofl 661 «

Justice in civil cases —To deal with civil litigation, tb«*

Collector presided over a civil court or the court of Cutchexy "
Ordinarily, the civil cases were referred to arbitrators by the Collec
tor The Collector decided cases in a summary way on the basis

of the prevailing customs and usages of the country In the absence
of such native customs, the case waj decided according to na
tural justice and equity In rare important cases only appeals
were allowed to the Governor and Council

The Collector in the capacity of a Zemindar was also respon
siblc for the collection of land revenue from natives of three

villages Whipping was the most common punishment given by
the Collector for the defaulters of revenue Appeals were made to

the Governor and Council “

In the judicial system of Calcutta, the office of Collector

became a very important office It was dealing with civil, criminal

and revenue matters It was also authorized to decide petty civil

and criminal cases concerning Europeans in India The Governor
and Council were also empowered to decide serious criminal cases

and important civil cases AH judicial and executive powers were
exercised by the Collector and the Governor and Council It

created conflict and confusion resulting in dissatisfaction In order

to improve the existing system in 1704 a committee of three

members was established to decide minor causes but the civil effect

of the concentration of power continued up to 1 726 The Charter

of 1726, introducing new reforms in the judicial system, established

a Mayor’s Court and the Court of Governor in Council m Calcutta

The Charter of 1720 laid down the foundation of an important era

in the history of the evolution of the judicial system us Calcutta

63 writ Inger Affaire ej the Bait Mia Caxpenj Report V, V J I

p Ixx

64 W K fm nger Ibid p Ixx

65 11 1wett Indian Taeti p 120 W Hum Brits Cons dersto i and tU Vol I

p 80
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The Mayors* Courts and the Courts of

Requests ttt the Presidency Towns

A The Mayor’s Court

1. Company’s Charter of 1687—Early Mayor’s Court at

Madras

The Company issued a Charter in 1687 which provided for

the creation of a Mayor’s Court at Tort St George in Madras. 1

The Mayor's Corn t was a part of the Corporation of Madras estab-

lished in 1688 by the Company’s Charter, the Company preferred

to issue a Charter under its own authority rather than that of the

Crown It did so as it was afraid that persons appointed under
the King’s Charter may create trouble by violating Company’s
ordeis due to their appointment by higher authority. The Corpo-
ration of Madras consisted of a Mayor, twelve Aldermen and sixty

or more burgesses The Mayor and Aldermen were to elect Burgesses

who were not to exceed 120 in number. The Mayor was elected by
Aldermen annually In the first instance, the Charter nominated
the Mayor and Aldermen of the Corporation Any vacancy for

the post of Alderman was to be filled by the remaining Aldermen
and the Mayor from amongst the Burgesses One Mayor and two
Aldermen formed quorum of the Mayor’s Court. It was a Court
of Record for the town or Madras. It exercised its jurisdiction

m civil and criminal cases In civil cases where the value exceeded
3 Pagodas and in criminal cases where the accused was givin death
sentence, appeals from the decision of the Mayor’s Court were
allowed to go to the Admiralty Court at Madras A provision was
made for the appointment ofa Recorder to the Mayor's Court as
the judges of the Mayor’s Court were not fully equipped with legal
knowledge. The Charter appointed Sir John Biggs, the Judge-
Advocate, as the first Recorder ofthe May or’*. Court.

Under the Charter oTJames II, granted on April 12, 1686, the
Company was authorised to establish one or more courts at such
place or places as it considered suitable. The Company established

a Court of Admiralty at Madras on July 10, 1686 John Grey was

1, • Charles II gra-iied 4 Charier to the Company on August 9, 163J. It a nho-
nsed the Company to establish one or more Omns ji such plate or places
as it might direct Janies II on April 12, H>SG, repealed the samr
provisions in the ntv. Charter. The Company issenS a Charter dated
IJrreinbfr 30, IC87, under >u authority and not under the Crown
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appointed its first judge to preside with the help or his two assis-

tants On July 22, 1687, Sir John Biggs, former Recorder of
Plysmouth was called from England and appointed Judge Advo-
cate to preside over the Court of Admiralty at Madras * He was
learned in the Civil Law of England Hu high standard of legal
learning and good relations with the Company paved the way for
introducing the English Law into India He was also entrusted with
the work of the Quarter Sessions specially to punish interloper
merchants and crimes of piracy on high seas After the death of
Sir John Biggs,* in 1692 John Dolben was called from England and
appointed Judge Advocate to preside over the Court John Dolben
stayed only for a short period in his office as he was charged with the
offence of accepting a bribe * William Fraser was then appointed
Judge-Advocate in place ofJohn Dolben In 1096 John Stylemao
replace! William Fraser as Judge Advocate From this time
onwards the members of the Governor'* Council were directed to
serve in succession as Judge Advocate The Admiralty Court
continued to worjc up to 1704 at Madras

In Madras, therefore, the machinery to administer justice

consisted of four courts

4

First, the Court of admiralty presided

over by the Judge Advocate, second the Mayor** Court presided

over by the Mayor, third, for *mai! causes of less than two
pagodas, two Aldermen presided over the Choultry Court, and
fourth, the Court of the President or Governor in Council to hear

appeals from the decisions of the Admiralty Court and the

Mayor’s Court As regards the working of the Mayor’* Court
at Madras, it is satd that the case* were decided on the basis of

justice and good conscience and not on any fixed legal rules oflaw
In later times it was realised that the process was very slow and

the result was very uncertain Presiding authority's notions of

justice were hardly based on any principles of law and equity As
the Mayor’s Court and Choultry Courts were presided over by
non professional persons personal prejudices and whims were

bound to creep into the administration of justice It resulied in

the lack of uniformity and consistency in the decisions

The judicial system at Calcutta and Bombay differed greatly

and the state of the administration ofjustice was at its lowest ebb

Maintenance of law and order even amongst Englishmen, employed

by the Company at these presidency towns, became a serious

problem Decisions of the Courts in India were not recognised by

2 Wheeler Madras in tho OUtn Ttmtt (ie82J, p 31

3 Indian Office Record* Original Cotretpondtrus StrutNo 5666

4 John Dolben fearlessly gave judgment against hi* employers when tney

sued ex Governor EJihu Yale Sir, Dalton The Lift of Thomas Pitt,

P 142
5 Love VistrgatfOld Madras, Vol J, p 458 Vol II, pp 31 173
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the Courts in Engtand and its consequence was that in many cases

English people were again tried in England for causes which arose

in India, and settled by the Indian Courts The Directors of the

Company realised the growing discontent and weakness of the

Company’s state of a(Tain and efforts were made to find oat some

suitable means to tackle this problem

2 Reasons for Company’s desire to base new Charter

The Company was conscious of its increasing political activities

in India and its growing dominating role in the field of Indian

trade and commerce English people were closely associating with

the members of Indian business community safeguarding their own
interest With the growth of commerce and trade the Company
realised the necessity or a suitable machinery for administering

justice in the three presidency towns of India which should be res

pected and recognised by Courts in England The Company was

interested in avoiding litigation* against itself and amongst English-

men in England in various matters concerning probates, adminis
tration, legal claimants, testamentary and intestate jurisdiction, etc

Apart from this, in 1687 a Corporation consisting of a Mayor and
Aldermen was established only at Madras No such machinery was
set up at Bombay and Calcutta The Company was not willing

to submit to the jurisdiction of native Indian Courts Due to the
absence of a uniform and well-organised machinery of justice, the
Directors of the Company, therefore, presented a petition to

George I stating, ‘'That there was a great want at Madras, Fort
Wiliam and Bombay ofa proper and competent power and authority

for speedy and effectual administration ofjustice in civil cases and for

trying and punishing of capita! and other offences ”

While considering the reasons which encouraged the Company
to have a new Charter from the King m England, it is interesting
to note that historians have stated different reasons According to
Fawcett, "It is a false reading of the history to say, as has been
said, that the Company complained of the Courts as bad and ineffi

cient ** Kaye has pointed out that »t does not reveal the real
reason for the change as records do not contain any complaints
about the administration of justice which led the Company to
submit an application to the Crown It is also said that "the
Military Refractoriness" was us mam reason Fawcett has stated,
" one of the main reasons for the Company's change of
a.i.b.bid'i, was, vj, v.-ivd tvi-A Vrogvoem rt m tngVand, due an
executive intermeddling with private property ’’ On the whole.

Fawcett hu jointed out » cue of Mr WooUston who broueht several
suiuagsinjt the Compsny after the death or his son in Indu and the

r
»n EngUnd wirded him fSOQ w dima^cs, r«wwtt, Fort Cnitor

t/Bntisk Jaba tn India, pp 215-6
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it may be concluded that after long experience the Company
realised the necessity of properly constituted Courts in all the three
presidency towns having not only civil and testamentary jurisdiction
but also under such authority as was recognised by the Courts in
England As stated above, the Mayor’s Court at Madras, which
was established m 1687, bad the inherent defect of emanating not
from the Crown but from the Company itself

3 Provisions of Charter of 1726

(i) Establishment of Corporations —The Charter of 1726
provided for the establishment of a Corporation in each presidency
town t e

,

Bombay, Calcutta, Madras7 Each consisted of a
Mayor and nine Aldermen, seven ofwhom including the Mayor were
required to be natural born British subjects and the remaining
two were chosen either from subjects of any princely state or
state having friendly relations with Great Britain In the first

instance, the Chaiter stated the names of persons appointed first

Mayor and nine Aldermen in Bombay, Calcutta and Madras
Corporations It provided that the Mayor will be elected every
year by nine Aldermen and the retiring Mayor, from amongst
the Aldermen An Alderman was appointed either for life or

for the term of his residence m the presidency town The Mayor
and the Aldermen were authorised to fill up the vacant post of
an Alderman from amongst the inhabitants of that particular

presidency town, who fulfilled the preliminary conditions of eligi-

bility, as stated above The Governor and Council was empowered
to dismiss or remove the Alderman on reasonable cause The
Governor in Council of each presidency town was entrusted with

the power to make by laws, rules, ordinances to regulate the work-

ing of the Corporations and also for the belter administration of

the inhabitants of the settlements The Governor and Council

was required to obtain in writing prior approval and confirma
tion of such rules, by-laws etc from the Court of Directors of the

Company It is, therefore, said that the Charter of 1726 for the

first time created a subordinate legislative authority in each of the

three presidency towns or India

(il) Mayor's Court —The Charter of 1 726 also constituted

a Mayor’s Court for each of the presidency towns consisting of a
Mayor and nine Aldermen 8 Three of them t e , the Mayor or

The Cambridge History t)f India, Vot V, Ch IV, p 113 In Madras, the

nvnwiiwnfAhr v7.Vrt.v- were Avqjatr.Bianted sis Avgiat J7r 1727 See

Wheeler, Madras ui the Olden Times (1882), p 466 Letters Patent of

September 24, 1726 the 13th year of the reign of George I

For Mayor t Court at Madras See V C Gopalaratnam A Century

Completed A History of Madras High Court p 84 5 See also, The

Cambridge History of India, Vo! V, Ch IV, p 113, M C Setalvad, The

Common Lam tn India, p 12 18
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senior Alderman together with two other Aldermen were required

to be present to form the quorum of the Court The Majors’ Courts

were declared to be Courts of Record and were authorised to try,

hear and determine all civil actions and pleas between party and

party The Court was also granted testamentary jurisdiction and

power to issue letters of administration to the legal heir of the

deceased person It was authorised to exercise its jurisdiction over

all persons living m the presidency town and working in the Com
pany’s subordinate factories

The procedure of the Mayor’s Court was clearly laid down by

the Charter Sheriff, an ofh er of the Court, was appointed by

the Governor and Council every year to serve the processes of

the Court On the written complaint of the aggrieved party the

Court issued summons directing the Sheriff to order the defendant

to appear before the Court on such day and time as fixed by the

Court In case ihe defendant failed to appear on the fixed day,

a warrant was issued by the Court asking the Sheriff to prrest the

defendant and present him before the Court to face the charges

The Court was empowered to release the defendant on such bail

or security as it considered suitable During the course of pro
ceedings, the parties were required to take oath, produce and
examine witnesses and plead their cases The judgment of the

Court was followed by a warrant of execution under the seal of the
Court issued to the Shenff to implement the decision The Sheriff
was authorised to arrest and imprison the defendant (he whole
procedure of the Court was based on the procedure as adopted by
Courts In England

By virtue of the same Charter an appeal was allowed to the
Governor and Council from the decision of the Mayor's Court in
each presidency town A period of fourteen days, from the date
of judgment, was prescribed to file an appeal The decision of
the Governor and Council was final in all cases involving a sum less
than 1000 Pagodas (A Pagoda was a Madras Com equivalent to 8
Shillings of English coin) In case the sum involved was either
1000 Pagodas or more, a further appeal was allowed to be filed
to the King in Council (His Majesty’s Privy Council) from the
decision or the Governor and Council Thus the Charter mtroduc
ed a new system of first and second appeals, making the King of
England the ultimate fountain of justice for litigants in India

(m) Justices or the Peace —The Charter provided that in
each presidency town, the Governor and five senior members of the

5^ 5?* Ind an aPPeal [°
,

the Privy Council m pursuance of the Charter

Madras
app'a” w have Tnad ': »» early as 1732 in a case from
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Council will have criminal jurisdiction and would be Justices of
the Peace They were empowered to arrest and punish persons
for petty criminal cates The Justices of Peace in India were also
to act as a Court of Oyer, Terminer and Coal Delivery and were
empowered to hold Quarter Sessions, four tunes a year, for the
trial of all offences excepting high treason These Courts were
entrusted with the same powers as similar Courts in England
Regarding procedure, manner and form to be adopted by these
Courts, the Charter clearly stated that the English pattern will be
followed, ** in the like manner and form as near as the
circumstances and condition of the place and inhabitants will ad
nut ” It may, therefore, be concluded that the Charter
of 1726 made the beginning of importing English ideas, technical

forms and procedure of criminal justice into India

4 Coaaequeacea of the Charter of 1726

King George 1 issued a Chapter to the Company on the 24th
September, 1726 The Charter became an important landmark in

the legal history of India due to its various vital provisions havintr

far reaching consequences The year 1726 saw the abolition of
the Court of Admiralty at Madras and enlargement of the powers
of the Mavor's Court By establishing the Mayors’ Courts at

the three presidency towns of Bombay, Calcutta and Madras, the

Charter introduced a uniform judicial machinery for justice m
India The civil and criminal courts established under the Charter

derived their authority directly from the King and not from the

Company In this re«pect these courts were superior to the Courts

which were established in 1686 by the Company The King in

England, in whose name justice was administered in England also

became the fountain ofjustice for Courts in India It added prestige

and -Status to these Courts not only in India but also in England

The very fact that the Courts in India derived their authority

from the King, gave rise to the introduction of a new system of

appeals from Indian Courts to the Privy Council in England The
common allegiance to the King, in the field ofjudical set up paved

the way for importing English ideas ol law and justice, into India

It was through the Privy Council that the principles of English law

were gradually applied in deciding Indian cases wherever Indian

law was silent or defective according to English judges Apart
from this, the deep rooted English tradition of showing respect to

the decisions of the highest judiciary was also adopted in Ii dia

With the adoption of the doctrine of precedent m India, the

principles of English law greatly influenced Indian law and
legal institutions The Charter of 1726 itself played an important

role lu introducing English Common and Statute law tn India An
important stage in the evolution of British Courls of Jusure was
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reached with this Charter There appear* to be great truth and

farsight dn ss m fAiirett s remark “ it meant the authon

ntiv niroluction of English law in the presidency towns and

foreshadowed th parliamentary interference that first took shape

in thi R gulatmg Net of 1773
’

5 Distinction between Madras Charier oi job/ and the

Charier of 1726

(») flic Charter of 1687 established a Corporation and a

Major’s Court only at Madras Th Charter of 1726

established in tads presidtnev town of Bomba),

Calcutta and Madras, a Corporation and a Majors
Court

{n The Major’s Court established in 1687 was a Company’s
Court Three Majors’ Courts i stabhsh dm 1726 were

Rosa! Courts as they were treated bj th King’s

Chart r of 1726 Naturallj, the status of these Courts

was recognised bj the Courts in England

(l») The old Major’s Court at Madras was empowered to

uteri is its jurisdiction over ill civil and criminal matters

and in app il was allowed to go to the Adminiltj Court
On tli othLr hind, the Majors Courts established

m 17*>6 wert entrusted with civil jurisdiction onlj,

at d fro n their decision first appeal w is allowed to

ill Governor in Ciuncil in tin reipectivi presidency

town and a further appeal was allow >d to go to tiu

King in Council in all cas s involving a sum of 1000
pagodas or more

i ) No sp cifie rules < 1 lavs and proredur wire laid down
for the old Mayor's Court at Madr s Flu Mavors’
Ciurts established by thi Chart r of 1726, were
required to follow a will difir d p ocidure ba id on
1 nglish law and practice

(») A lawyer known as Rtcordir w is attach d to tin old
Mayor’s Court at Madras in order to advise the
Ciurt while no such ofiiier was urachcd to the new
three Majors’ Courts

n In \li« old Major’s Court at M idras some Indians wire
auth nsitf to sit as judgis tigithir with Fngluh
\ld rerun The Charter of 1726 sp cificullj provided
tbit out or nine A1J rin**n stvjn wen r< quired to be
natural born British subjects an 1 the remain! ^ two
w( r« reqmr d to be subject tf any Indian preucelv
state hivin- friendly tfrins with the King In * th?r
wordi n nuy be staled tint th representation of
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Indians under the Charter of 1726 was practically
negligible

(i'll) The Charter of 1726 mixed executive with the judiciary
by granting original criminal jurisdiction and appel
late civil jurist) cuon to the Governor and Council
who were already entrusted with all the executive
powers in each presidency town Under the Charter
of 1687 the adm mstration of justice was entrusted
only to the Mayor s Court and the Admiralty Court
at Madras and the Executive had no powei in this

respect The Charter of 1687 is considered to be
superior than the Charter of 1726 as the modem
progressive ideas of separation of judiciary from the
executive were deeply rooted in it

6 Critical estimate of tbt working of the Mayors Coarts

from 1726 to 1753

After the Charter of 17 >6 vv<is actually implemented and the

Mayors’ Courts began their functioning gradually the defects and
lacunae in the provisions of the Charter came into limelight It was
realised that the Charter was not quit dear in its language The
working of the Mayors Courts at Bombay, Calcutta and Madras
created many dtfficul tes for native Indians Specially the proce

dure of the Mayor’s Court was quite new and altogether different

from the long established traditions manners and habits of Indi? s

litigants Referring to the working of the Mayor s Court at

Bombay, Vachha states ' The cumbrous, costly, and intricate law
bristling with technicalities Actions and formalities of all sorts was
wholly unsuitcd to speed) and simple disposal of disputes ,

and th

difference between English and Indian conditions and the legal

atmospheres of Bombay and of Westminster were apt to b“ over

looked ’ 19 For the first time the Mayor s Cjurt administered

English law in India The English la \ contained both common
law and the statute law Nearly all the common law and statute

law, as it existed in England in 1726, was introduced in the three

presidency towns or India It completely ignored the Indian

customs and traditions and was hardly suitable to Indian conoi

tions m those days The Mayor and Aldermen, who pr-sided over

the Mayor’s Court were e ther senioi servants of the Company or

dependent on the Company* pleasure Fir their stay in India

They had neither any regular legal traimng nor any judicial

experience to their credit When the administration of justice was
entrusted to such persons evil con equences wore bound to follow

Their jurisdiction was primarily confined to the persons employed
in the factories of the Company and its branches in each presidency

10 PC Vachlia Famous i Lain its and Casts of BjntbaJ> p 12
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town As there was no specific mention about jurisdiction, the

Court decided that it was empowered to exercise its jurisdiction

even m such cases where both parties weie native Indians All

these excesses and peculiarities in the name of justice enforced by

the English people created great dissatisfaction and unrest amongst

the ve inhabitants of each presidency town

he Charter of 1726 created a Corporation and a Mayor’s

Court m each presidency town Ihc Mayor's Court was const!

tuted to work independently but its relationship with the executive,

Governor and Council, was not stated clearly In actual practice,

the executive machinery expressed its hatred and jealousy against

the independent attitude of the Mayor's Court At times, on the

has s of mjjor policy matters, the executive tried to dictate its

lerms to the judiciary On refusing to carry out the wishes of the

executive heads, the Mayor and Aldermen came into conflict with

the Governor and Council m many cases at Bombay, Calcutta and

Madras Instead of the smooth working of these two wings—exe-
cutive and judiciary—their relations became severely strained in

each presidency town The following few cases, as pointed out by
Fawcett, 11 will reveal the growing conflict and reflect on the extent

to which the relations between the Governor in Council and the

Mayors’ Courts at Bombay, Madras and Calcutta became strained

As early as 1730, Governor Cowan and the Mayor's Court at
Bombay came into conflict on the Court’s jurisdiction over natives
in matters concerning their caste and religion lhis situation arose
in a case where a Hindu woman of Shimpy caste changed her
religion and became Roman Catholic She had a son of twelve
jtars A age After the mother changed her religion, the son left her
and decided to stay with hts Hindu relatives The mother filed a
suit in the Mayor’s Court against her Hindu relatives on the ground
of unlawfully detaining some jewels and the boy As a consequence
of it, the Court ordered the relatives to hand over the boy to his
mother The heads of the caste filed a complaint to Governor
Cowan and the matter was duly considered by the Governor and
Council They held that the Mayor's Court was not authorised
to exercise its jurisdiction over "causes of religious nature or
dispute concerning caste among the native'" and a separate warn
mg was issued to the Mayor’s Court stating that m future the
Court should not interfere n such cases The court strongly pro
tested against the stand taken by the Governor and Council on
the ground that the matter in dispute was not at all religious and
the Court was empowered to decide such cases under the authority
of the Charter of 1726 The Major retorted by declaring that so
long is he presided over the Court, he would take every step to

1 1 Fawcett Pint Ctntuj of Brit jA Just t vt Indus pp 2 1 8 20
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safeguard the prerogatives of the Court and he would even go to
England to file an appeal to the King m Council The Governor
removed the Mayor from the post of ‘Secretary to the Council, a
post which the Mayor occupied together with his mam work of
the Mayor’s Court Ultimately, the conflict was reported to the
Court of Directors of the Company The Directors of the Com
pany denounced the rash and extreme attitude of the Bombay
Council and issued general orders to prevent repetition of such a
conflict

In the same year, in Arab Merchants case, the Council and the
Mayor's Court again came into serious conflict An Arab mere) ant
sued a person in the Mayor's Court for recovery of the value of hiy

pearls The merchant slated that the defendant extorted the pearls
from him while he was tesciicd near ihe coast of Gujarat from a
burning boat The Governor and Council suggested to the Mayor’s
Court that the claim suit filed by the Arab merchant was invalid as
the defendant was tried for piracy earlier and was acquitted But
the Mayor’s Court payed no attention to the Governor s suggestion
and decreed the suit in favour of the merchant On appeal before
the Governor and Council, the decision was reversed by the casting

vote of Governor Cowan Due Co the casting vote of the Governor
the Mayor's Court expressed great doubt and challenged the

legality of the reversal order This added fuel to the fire and
the existing tense relations between the Mayor’s Court and the

Governor further became strained

In Madras, a study of the working of the Mayors Court

during this period reveals that the relations between the Mayor's

Court and the Governor and Council were not cordial On many
occasions they came into conflict with another Whenever any

decision was made either by the Council or the Court asserting

independence and superiority ofone over the other, conflict arose

between the two Whenever the Mayor and Aldermen while acting

as grand jury at the quarter sessions failed to show due considera

tion and respect to the authority of the Governor and Council,

there was a clash between them involving a question of prestige

The Mayor's Court expressed its indignation when the Corporation

tried to utilise money collected by the Court as fines for the pur-

poseof public works The Court always insisted on its independent

Authority and original jurisdiction in administering justice and

made it clear that the Governor and the Council had no power to

dictate or interfere in its working After a detailed study of the

fhfifcitri’ recuruV ifanir »Vi\f u-itwovuV Lsv-e-'x Aw .hru'k “Vav.vSw -s\r

Old Madras " has pointed out many instances when the Mayor’s

Court at Madras came into conflict with the Goveinor and

Council It will be worthwhile to quote and discuss some of

them
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In a case where Tomano, Secretary to the Go\crnment, filed

a cwil suit igainst Natali,1* the Mayor the Major's Court held

that th Mayor was immune from legal action in the Court w

Sometimes later it was also revealed that the relations between

Natsh, the Mayor, and the Governor became tense due to their

personal rivalry jealousy and per oml haend against each other

In 1734 when Natsh was re elected as Mayor the Governor of

Madras refused to allow him to take the >uh ol >thce on the plea

that the re election of the Mayor was not permuted by the provt

stops of the Charter As a result of this a new Mayor was elected

b\ the Corporation Though a new Mayor occupied the ofTme, the

relations with the Governor did not improve It shows that the

causes of conflict between the two wer-* deep rooted In 1735, the

executive filed a suit against a person, Sunku Rama for a breach

of contrict before the Mayor’s Court The Court of Appeal t t ,

the Council directed the Mayor’s Court to issue a warrant of

execution The Mayor's Court displayed a difference towards Sunku
Rama 11 At this, the Council felt insulted and it issued orders to

its solicitor to file a complaint to the Cnincil against the Mayor
and each or the Aldermen for not obey mg the directions of the

Court of Appeal The Mayors Court rused Ugal objection to

the relevance of the Council s step which was itself a party to the
suit As the Court’s records are silent on what happened later in

this case, perhaps at that stage, the Directors of the Company
intervened and advised both the litigants not to proceed fuither in

that issue It was surprising to note that both the parties, the
Mayor s Court and the Governor in Council justified their claims
on the basis of the Charter of 1726

The Mayor’s Court also came into conflict with the local

inhabitants of Madras The Court insisted that the Hindu witnesses
must take "Pagoda’ oath instead of "G'tta ’ oath The "G'cta" or
"Gita is a holy book of Hindus A Gujarati merchant was fined
by the Court for refusing to take "Ptgnda" oath When the matter
came before the Governor and Council, they remitted the fine
Sometime later m 1736 two Hindus wv.ro es cn imprisoned, at the
instance of the Mayor s Court, on iluir refusal to take "Pagoda"
oith This incident excited tin. H ndus emotionally and their
expression of great dissatisfaction posed a problem of law and
order The Governor, therefore, u\ur\cned and released them on
parole und r his ord rs This incident and the role of the

12 Tomano and *h both attended a d nner Heated by the w nes th s
imbhed tl ey bet against each other on fi im a! matter Torruro the
Secretary v-on and the Mayor Nauh lost the bet Tornano filed a *jt
against haish for the recosery of bet amou t

1 3 Love Vtsbgtt oj Old Madras Vol 1 1 , p 264
1+ Fort St George Record* Full c Conmil t on s \ o] L\\
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Governor further added to the already tense relations with the
Mayor’s Court Sometimes intniati questions of law were also
referred to England IS

In financial matters also, the steps taken by the Mayor’s Court
at Madras were not beyond doubt In January 1744 the Court
represented to the Government through us Registrar that as its

income was not sufficient to meet us expenditure, it appropi laud
the money belonging to the Estates which was deposited m
the Court 14

At Calcutta, the Mayor’s Court was established m 1 728 under
the Charter of 1726. In its actual working and dealing with ihe
Governor and Council, the condition was in no wav bctier at
Calcutta than Bombay and Madras Similar conflicts arose between
tht: Mayor’s Court and the Governor and Council

Company’s authorities w ere worried at the growing discontent,

conflict, enmity and rivalry between the Mayor’s Court and the

Governor and Council at Bombay Madras and Calcutta There-
fore, in 1733 the Company expressed *s dt'approval of the inde-

pendence which crept in amongst all the presiding officers of the

Mayors’ Courts The Company also issued timely insiruttions to

the Governor and Council to be restrained and atoid conflicts

with the Mayor's Court Fawcett has pointed out, “It was cleir

that the Company made considerable efforts to keep the courts in

the straight and narrow path of English Jaw, but failed to do so
“

In all these clashes and conflicts, even English people were
divided into two camps and were working against each other The
inhabitants of Bombay, Madras and Calcutta were the greatest

sufferers due to the constant conflicts between judiciary and the

executive It created an atmosphere of great unrest in all the

three presidency towns A petition was, therefore sent to the Court
of Directors of the Company on behalf of the inhabitants of all

the three presidency towns Their unfortunate position was

specifically stated, difficulties were explained and request was made

15 A typical opinion forwarded by the Company to lort St George is oi e

dated December 31, 1741 It was given by the Attorney General and
Solicit r General of England “ can the senior of Council preside and
bear the appeal 7 Answer In the case of real incapacity the next senior

Councillor cannot preside Can the Court of Appeal hear a case

which cannot be heard before the Mayor’s Court because the Aldermen
are interested , Answer \o, the Co in of Appeal has ns original juris

diction Wbat should be d ne with the estates of intestate persoi i ‘

Amwer lie only method is for the Company » servants i ot iu irter

meddle with such business Dodwell, A Calendar of the Madras Records

(1740 1 744}, p 283 285
16 Love, Vestiges of Old Madras, Vol 11, p 276
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for exemption from the jurisdiction of the Mayors’ Courts In their

reply to the petition, the Directors of the Company made it quite

clear that regarding conflicts and litigation betw een the natives in

which the King’s subjects were not involved "this may and should

be decided among themselves*- according ro their own customs or

by justices or referees to be appointed by themselves but

if they roquet and choose them to be decided by English laws,

those and those only must be pursued and pursued according to

the directions of ihe Charter , and this likewise must be th» case

when differences happen between the natives and subjects of

England where cither party is ohsunate and determined to go to

law ’

Under such circumstances Kaye has used no exaggerated

language when he 'aid that * Justice gamed little by the establish

ment ol the Mavon* Court* ”lT While Fawcett holds the opui-on

that ** they resulted m the distinct progress in the admi
nutrition of justio. according to the principles and practice of the

English Courts of law ,MI

7 Political Changes in Madras and the Charter of 1753

On September 14 1746, the French captured the city of
Madras The victory of the French brought Madras under the
temporary rule of 1 oi dicherry J * During ihe French occupation
of Madras, which remained For three years, the Aldermen either
ran a vay from Madras or died and the whole judicial system of
1726, collapsed It gave a death blow to the MayO'* Court at
Madras In I7lh die city of Madras was recaptured by the English
people from the French On the restoration of Madras, the
Mayor’s Court was deemed to have been dissolved by the French
occupation The English Company realised the necessity of a
suitable judicial n arhinery »t Madras It was considered reason
able 10 revive the Mayor’s Court under a new Charter

Th** Mayor's Court waste established at Madras by a Charter
of George II in 1753 *° The existing defective state of judicial
affairs was quite clear before the Directors oT the Company A
|>eu ion stating the difficulties and hardships faced by the mhabi
tarns of the presid ncy towns of Bombay and Calcutta, was already
King with the Directors of the Company for sericus consideration
The Directors considered it suitable to utilise this opportunity to

f " K.aye T^e Adi ciifrchoi tf tbj East Wu Co-n^s**, i 321
18 Fawcett FrslCertay ofBritish Justim /«iu p 2 ’3
19 I rench oc-up cd Madras in 1745 and adm nu ered it unt 1 the Peace of

Aix la C! appllt uj 1513
20 Dodwell Thr \abobt ef \faj as p 156
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remove the defect! of the Charter of 1726 Tho Charter or 1753,
Royal Charter, was therefore mued by King George II The
new Charter re-established the Mayor’s Courts at Madras,
Calcutta and Bombay It also introduced some reforms in the
orovmons of the Old Cnarter of 1726 to tackle the conflicting
situation and also to gam favour of the local men residing in the
presidency towns by removing their hardships The new Charter
excluded from the jurisdiction of the Court all suns and actions
between natives only, and directed that these suits and actions
should be determined amongst themselves, unless both parties
submitted them to the determination of the Mayt r’s Court It was
an important restriction imposed on the jurisdiction of the courts
in the presidency towns

The Charter of 1753 made the Mayor’s Court subordinate to

the Government of the Company by making certain important
changes in its constitution The Charier provided that the
Aldermen will bo appointed by the Governor and Council in each
presidency town For the appointment of Mayor, a panel of two
names out of Aldermen was presented by the Corporation every
year Out of this panel of two names, the Governor and Council
were authorised to select one name for the post of Mayor In other

words, it meant that the Mayor was Government’s nominee The
result of these changes in ihe method of appointment was that the

Mayor’s Court lost its independence It appears that the underlying

policy was to strengthen the hand of the executive Government
and its political power

Regarding * ‘taking of oath, ’ the Charter made it char that the

mam purpose was lo oblige the witnos lo speak the truth before a

court It provided a pirticular oath fir Christians Tor Hindus,

it was stated lh it the oath must be taken in a manner which n
considered most binding on their conscience according to their own
castes It was ilso piovided that the Mayor's Court was unpa
wered to hear suils against Mayor and Aldermen Hut m such tales

the interested person was not allowed to preside over the Court

The Mayor’s Conn was uitliuriscd to hear and decide cases against

the Company In sued cas s the Government was requited to

defend its case with the lid of us Ugal experts

The Chai ter also created a Court of Request* 1 attach pusi

dency town of Bombay, Calculi t and Madras to dttidt civil fasts

involving a sum not exceeding 5 Tagodis i t Rs ‘lb Vtt x'tnVj

aim was to give cheap and qu ek justice to the poor ft consisted

of Commissioners numbering from 0 to 2i These Commissioners

were required to sit in a quotum of three by lotation once i weel

21 JLovr Vtil tf01 i \Ud at Vo) II, p 440
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rhu* tli Courts established by the Charter of 1753 may be

briefly stated a* follows

(i) The Court of Requests, to bear civil suits up to 5 Pagodas,

one for* uh prcsidmey town

(it) The Mayor s Court o hear civ l suits for more than *>

Pagodas, one for each pnsiden i town

(m) The Courts of Prcstdt nt and Canned It was empowered

to act as Jnttit\S «f the Peace md the Court of

Qurti r Stssions to h<ai and decide criminal cases

It w is also empowered to act as civil ipprllate Court

and in that capacity to hear civil appeals from the

Mavors* Courts in the respective presidency towns

(ip) The King m Council (the Privy Council), as the highest

Court of appeal heard appeals from the Court of the

President and Council in all civil cases involving a

sum of 1,000 Pagodas (Rs 3 000 / ) or more

The new Mayor’s Court at Madras found it difficult to escape

from ns own tradition of conflicts In 1754 one Ephrum Issac

accused one of the Aldermen of the Mayor * Court of giving
dinners to two others in order to make them support him 11

8 Criticism of the Charter of 1753

The Charter of 1753 made the judicial machinery more or less

a branch of the Company’s executive government and it faded to

provide for the due administration of justice The Mayor's Court
w is presided over by persons who were selected from the junior
servants of the Company aldermen in fart meant the junior
servant* They bi gan their role as judges oT the Mayor's Court in
India without haimg any legal training in Fngland How then
could justice be exp-cted from such judges who were thcmselvis
ignorant of Jaw and untrained in the nrt of administering justice ?
t here appears to be sufficient truth in V K Ferminger’s obser-
vation “The weakness of judicatures of 1726 and 1753 arose from
the fart that they tended to be in fact but various branches of the
Comparer's executive Government and therefon afforded imperfect
means of res stance to the class iriti rests of the Company's servants
at a time when the Company's servants were bidding fair to mono-
polise the trade of the country ”* s

Similarly the Governor and Council were quite ignorant about
the« technical es of the English cummal law, on the basis of which

2* A CaimtaT “S ,ht Dttpatthtt 1741 1755 Introduction,

V K I enmnger, Fiflh Rfmt e/StUct Commit" p 79
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Ibey were expected to decide cases in India Their ignorance and
superior position in the executive was bound to prejudice them m
the impartial administration of criminal justice to India Some of
the political opponents were arrested, charged with committing
crimes and ultimately they were given severe punishments

Only the presidency towns were under the jurisdiction of the
Mayor’s Courts, but the position was not made quite clear about
the cases arising beyond such area Even the judicial system as it

existed in the presidencies, was very weak There is no doubt that
provision was for appeals to the King in Council, bit on the basis

of the records it can be v»ry well said ihat for a long period of
time hardly any appeal was taken to England 1 1 was a difficult

and a highly expensive task to go to London for an appeal

The Mayor’s Courts practically excluded Indians from having
any share in the administration of justice in India They were
not appointed to the Bench Under the Charters of 1726 and 1753
the only capacity in which Indians were allowed to participate in

the administration of justice was as jurors in the Sessions Court
Thit privilege was restricted to those only who accepted the

Christian religion Though there was no specific mention in the

Charters excluding Indians, it follows from ihe form of oath

administered to the jurors, which was similar to the oath

administered to the Christians

9 Abolition of the Mayors’ Court and Constitution of
new Courts

At Calcutta, the defective state of judicial affairs continued

for some time till the House of Commons appointed a Com
nuttee of Secrecy in 1772 Apart from certain inherent defects

m the rccuitmcnt of persons to preside over the Mayor’s Court,

the Court also came into conflict on the one hand with the

President and Council, and on the other, with the native

Zemindar S Court Pci sons who pies ded over the Mayor's Court

were selected from amongst the junior servants of th’ Company
who were mostly ignorant oflaw and judicial work u As a result

of the restrictions imposed by the Charter of 1753, the Mayor s

Court was not authons d to hear and d-cido cases between natives

unless both the parties to a suit willingly submitted to its jurisdic-

tion At Calcutta due to the existence of the Zemindar s Court,

natives felt no special difficulty and most of them preferred to file

then suits before the local Zemindar’s Court The Mayor s Court

always considered it as an encroachment on its junsdicUt n by

Zemindar’s Court Though because of the provision! of Ch
artei of 1753 the Mayor’s Court was helpless in attracting native

24 William H Morley, Antljltcal Dtgtst 1850, V»1 I, P x«
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litigants still it came into conflict with the Zemindar s Court

on issue of jurisdiction u In Calcutta miny English people were

residing in the interior parts which were n it in the territorial

jurisdiction of the Mayors Court They « ere ilso not governed

liy the native courts because f their immunity Asa result of

this unique immunity they indulged in nil kinds of objection'll

activities The Committee of Seen cy ilso repined that many of

His Majesty s subjects residing in Bengal, were neither under the

protection or c intro! of the Laws of Lngland nor amenabl to the

criminal judicatures of the country
* a In its Seventh report, the

C ifTimittcc of Secrecy severely criticised the working of executive

and judicial system in Calcutta and submitted its report to the

British Parliament It recommended that imm diate slops should

be taken to introduce reforms in the judicial syst m The British

Parliament mtirvened and passed a new Act, 1 noivn as “The
Regulating Act, 1773 ‘ Ihe Act of 1 773 abolished the Mayor’s
Court at Calcutta and m its place a Supreme Court was cst Wished
in 1774 These changes were made at Calcutta only and not at

other presidency towns It appears that the British Parliament
considered it suitable to intioduce the reforms on an experimental
basis at Calcutta and assess its i\ 0rhmo so th it if it proves success

ful, the same may be introduced at Bombay and Madras also at a
later stage

At Madras the Mayor s Court continued to function some how
or other until 1797 The Charter of 1753 provided that m matters
between natives the jurisdiction of the Mayors Court depended
on their submission But in practice it seems to have cau«cd little

change and the awkward position of natives to submit to the
Mayors’ Court arose because the natives of Madras had no very
eflcUne substitute for the Mayor’s Court as the Zemindar’s Court
at Calcutta Deal ng with the working of the Mayor’s Court, a
despatch was sent to the Company from hoit St George on April
15, 1791 27

It stated one defect which required immediate rectifi

cat on, ei{ that the judges of the Mayor s Court were not skilled

in law and this disqualification really produced grave injustice in
particular cases It was also pointed out that d ic to the gradual
increasem the jurisdiction of the Court over all places, persons and
offences there was a great increase in the work before the Couit
and therefore in order to deal with it efflctivilv :t was necessary

Hoiwell a Zt dir imprisoned hoorlas bdas a d refus d lo release him
tho v,l l! e Mayor s C u l asked it e Zen dar lo do so. The Co rt
represented tl e nai er toil Con pa y aferirferr it to ll c Go ern r
d Co cl L ler iron il e Mayor * Court at Calcu ta t lleCompa y

1 ted Mart I 1754 BtnSa} I ail ad Pro tnt \ I Mil
j 3t

S cn I It p re ot tl c Com n t ec The rccy p 333
C se l n G G j ah ilium A Ct iwy Co pitied I lh to » el I t
Mad asHfh Co irt p 87

y J
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to appoint professional judges Jn order to remove these and other
defects, as stated earlier, the Company decided to abolish the
Mayor 's Court at Madras and under the Charter of 1798 the Re-
corder's Court was established in its place The constitution of the
Recorder’s Court at Madras was the same as at Bombay The
Recorder was an expert m English law Apart from improving
the judicial system, «j object was to bring the administration of
justice in Madras into line with the machinery of justice in
Calcutta

At Bombay, the Mayor's Court was abolished in 1798 and in
the same year the Recorder’s Court was estahhsed m its place The
Mayor’s Court functioned for nearly 70 years with its inherent
defects of principle and personnel The Recorder’s Court at
Bombay consisted of a Mayor, three Aldermen and a Recorder
appointed by the Crown It was provided by fhe Charter that the
Recorder must be a Barrister of not less than 5 years' standing In
fact the Recorder was ihc real judicial authority to enlighten the
court with legal provisions applicable in each case In 1798,
Sn William Sycr was appointed as the first Recorder of Bombay

10 How far justice gained by the establishment of the

Mayor’s Court under the Charters of 1726 and 1753 7

A short account of the working or the Mayor’s Court at
Bombay, Madras and Calcutta is discussed above under various
headings An effort is abo made earlier to make a critical assess-

ment of the working of the Mayor’s Court and us contribution
to thv administration of the justice in the presidency towns by
referring to the relation of the Mayor's Court with the Governor
and Council on the one hand and with the native inhabitants on
the other Even after the provisions of the Charter of 1753 which
was passed specially >o remove dcfecis of the Charter of 1726, the

Mayor’s Court suffered from certain drawbacks having far reach
mg consequences

It may be stated briefly that the Chatter of 1753 made the

Mayor’s Court more or less a branch of the Company's executive

Government Persons presiding over the Courts were selected

from amongst the junior servants of the Company whose appoint-

ntent and dissinusal depended on the sweet will of the Governor
and Council Judges became loots in the hands of the executive

Judges of the Major’s Court were primarily experts in trade and
commerce They were lacking in professional legal training and in

ligal knowledge It appears the Court of Directors, as a matter of

policy, never stated clealy that they were interested in maintaining

independence of judiciary In fact the Company was more interest

ed in safeguarding its trade and commerce and the machinery to
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administer justice was mainly to deal with English litigants la

India The Judges of the Mayor’s Court were alw ays in teresed

in expanding their jurisdiction over natives on some pretext or the

other But the persons administering the law were not having any

judical trtinmg nor did they know what law was to be applied lo

the htgants Suih a state of affairs w is oouud to lead to confusion

Under such conditions, therefore, a very important question arnes—
How far h »d justice earned by the creation of the Major s Court’

Before an wiring the question, posed above it will be

wirthwhil to cons der certain observations made b> eminent

hisi inans which may assist in properly assessing the entire

sun thon

Referring to the working of ihe Major’s Court', William Bolt

has observed * Thu Mayor’s Court has become rather a scourge in

the hands of the Governor and Council ihan an instrument of

rrh f to the injured, and justice in B ngat is m ide so much a

political Farce thht no one r incermd m ihe administration of it

docs s * much as to hazard the gwu 3 offence to any gen leman m
power ts

Appr«eiaung tlie Judges f th<_ M ij » i Courts ind their

pipuUiits Alan Gledhilt stuis, Company* servant;, without
hgal e-vpiiRnct pnsid d over the Court, most of lh' eases raised
i o diflieu t question ot taw and were gpnerallj, disposed of fairly

md cfTiuentlj the judges were guid d by notes compiled bj the
Companj s lawyers after inspection of their registers m England
The popularity of the Cou ts with Indian litigants was presumably
dut in past to rhe eHiciency of iheu executive proceedings” 59

Gledhill’s statement as given above, is criticized on two
impoitant poinis It is difficult to ’grec with Glcdhill where he
states that ” the judges were guided by notes compiled by
th Company’s lajwers " There is mi material available
in the records to prove it In fact legal knowledge of the judges
was ver> poor This proposition may be supported b> a quotation
of an eminent historian Dodwcll who sud "A sjstem that could
hardly be mastered by the study of a life tune had then to be put
into force by persons scarcely acquainted with its elements, there
was thus fine opening for those wh.v mi'W ps/suids- ikat
they had any legal knowledge—you had to put up with make shift
justice * *®

28 William Bolt* O-im Inattw of Mum AJfttn Vol I, p 87
29 Alan Gkdhit) Thr Rtp bhc if India Tht Dertloinrnt eft! Lain and Can

Itxlut on hdn 2nd (1954) p 214
30 PodivrII Xah bi efbiaJrat pp 148 157
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Regarding "popularity of the courts with Indian Jmgantj” as
stated by Gledhili, it wi'l be helpful to study the leaction to the
provisions of the Charter of i753 at Calcutta, Madras and Bombay
The Charter of 1753 risinued the power of the Mayot’s Court to
try cases arising between two native Indians In such cases both
parties were required to accept the jurisdiction of the Court. There
is enough material on record to prove ifa ji ji Calcutta the native
litigants preferred Zemindar’s Courts than to go to the Company’s
Court after 1753 On the other hand, the Mayor’s Court was
malting constant efforts and taking undue steps to bring natives
before it It Can be supported by Cowell’s observation that within
the bounds of the Company’s factories natives also built houses and
when "di„ Natvab on that account was about to sendaKajtor
Judge to administer justice to the natives, the Company’s servants
bribed bun to abstain from the proceeding ‘ 31 Referring to the
litigant at Bombay, Vachha has pointed out another n-ason, “

that in the absence of any other regular law court, the Indian
litigant had hardly any alternative but to resort to the Mayor’s
Court Its justice, rough and ready, was none the woise for being
free from legal forms and technicality* M

The Mayoi ’s Court failed to ewewe its control and administer

justice according to English law on all English p *ople though the

Charter of 1 753 cl<ai|v provided that the primary task ot the

Mayoi ’s Criitt was to administer justice over Hu Majesty’s

subjects I his fact can be supported by the observation of the

Committee of Secrecy m its Seventh Report, " many of His
Majesty’s subjict> residing in Bengal, w»re neither und<r the pro-

tection or contiol of the laws of England, nor amenable to the

criminal jurisdiction of the countij
”M

Long, a historian, h-»s pointed out the state of the Mayor's

Couitmlm abbreviated remarks, "Tin ir system lias much of

Justinian sjustu e, off hand according «o dictates of equity more
thm lav/ "•*

Anolh-r eminent historian Archbold, while giving a detailed

it.coant of the underlying policy of the Company and the imper-

fects is of the law coirti has stated, " neither Parliament

nor the Charters nor the Company in the eatlv days ever took the

trouble to make matters at alt definite We know that there was

3 good deal of difference between the punion as it was de jure

3

1

Cowell, History and GnslitMim »/ Courts and Legislative Authorities af India,

32 PE Vachha, Famous Jadns, Lawyers and Cases of Bombay AjuduulNu-

_
lory c\JBombay, p t4

S3 Committee cfbnrscy, Seventh Report, p 333

34 hong “teleiUons from Unpublished Records, Vol I, p iui
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and what it was in reality and this pretence, if so we may call it

u reflected in the legal situation Speaking general!), the Com
pairy's officers not being lawyers but traders had no wish to pose as

judges They were gradually forced to do so and the) formed some

sort of system which was unprosed as ume went on b) Charters

and Acts of Parliament They were''always conscious of their

own imperfections m the matter and the) w ere obvious!) anxious

that English law should not be gnen too wide an application
"u

Thus considering all the above stated observ Uions of the

eminent historians and also on the bast* of other ai r liable relevant

historical material there appears to be sufficient j ostificauon and

great truth in J W Ka)e's assessment, “Justice gained little b> the

establishment of the Major's Courts * ** It will also b“ in

the fitness of things to conclude that howsoever ignorant, lncom
petent, inefficient tnd influenced l>) the executive were the judges

of the Mayors' Courts, it is quite clear that bv establishing the
Mavors’ Courts under the Charters of ! 726 and 1753, a good
beginning wa» made to set up a suitable uniform machinery for the
administration or justice in India on the basis of English ideas and
pattern

B Tub Courts of Requests (bMAU. Cause Courts)

The Court of Requests was establish'd for the first time by
the Charter of 17o3 at Calcutta, Madras and Bombay It was
established to decide civil suits of small pecuniary amounts*7

The same Charter reestablished the Mayors’ Court m all the
three presidency towns The Court of ReqtrstJ u&s authorised to
hear all civil suits invoK ing a sum up to 5 Pagodas Where the
sura involved was more than 5 Pagodas, th"> Mavors’ Court exer-
cised its jur sdiction The President and Council were empowered
to appoint the fust Commissioner to presid" over the Court of
Requests m each presidency town Subsequent appointments were
made by the Commissioners themselves

The Charter of 1774 provided for the continuance of the
Court of Requests and made it subordinate to the Supreme Court
at Cilcutta Referring to the effectiveness of the Court of Requests
in his letter to the Ear! or Rochford, Impey made some obseria*
tions “The Judes are very desirous tbit the Court of Requests m
this town should have its jurisdiction extended to Rs 100/
This is a sum for which the bugreme. Caii£i_c,vn/?/iL\.-J.'t kh&yti

Sa \\ A J Archbold, of I*£a Cot hbjtimd H'jlnrr p SO.
^6 J W k»>t "Hit .dinnjnrtialv** £a 1 lni,a Ceirpaj p 33 ]

37 •The Court of Requests h mint the on! court m Calcutta which
of real and estcntuJ service to the poor inhabitants • Qlj jj
his bool CeanifTflfiaiU M fallen AJfatrt, p gj
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thu country is esteemed very inconsiderable Indeed small suits
take up great part of that time which ought to be employed o i

more important causes ”**

The Act of 179? enlarged the monetary jurisdiction of the. Courts
of Requests They were empowered to decide causes up to Rs 80
Two y^ars later, in 1790 inothei Act was passed which provided
for the appointment of Commissioners for the recovery of small
debts ** In 1802 the jurisdiction of the Court was raised to Rs 100
By an ither Proclamation dated October 29 1819 its jurisdiction
was further extended and the maximum limit wis fixed a t

Rs 400/

As stated earlier, after the abolition of the Mayor’s Courts and
the Recorder's Courts ihe Courts of Requests were madesubordmate
to the Supreme Courts in eich presidency Own The Supreme
Court was nuthorived to supervise the e Courts in the same manner
is the inferior courts in England were made subject to the order
and control of the Court oJ Queen s Bench

In 1850, the Courts of Requests were abolished in the three

presidency towns and in its place Small Cause Courcs were estnb

tishrd The Governor in Council in each presidency was autho
used to appoint judges m these Courts These new Courts were
given the status of the Court of Record Their jurisdiction was
lurther extended to Rs 500 Though there was a piousion to

appoint three judges, in actual practice any judge or judges of the

Supreme Court who consented to help in the execution of the work
were authorised to exercise all the powers of the judge appointed

under u and to try suits is if they were Judges of the Small Cause
Court It was withtn the powers or the Small Cause Courts to

reserve any question of taw or equity for the Supreme Court’s

opinion The Supreme Court was empowered to call for any cause

involving a sum exceeding one hundred rupees which was already

lying be hire the Small Cause Court Practically, the Supreme Court

always discharged litigants from coming to it for petty civil cases

for which the Small Cause Courts were authorised to administer

justice All suits brought before the Small Cause Courts wen.

heard and decided m a summary way The creation of Count
with exclusive jurisdiction over petty causes with power to give a
final decision in respect of such causes saved a good deal of public

time as well as enabled the higher courts to dev ote more time for

cases involving complicated questions of law and fact

33

39

fmpey j letter lo the Cart of Roehford dated March 25, 1725, Gtntral

AtfitnJix JV« 82 Tcuchtt ktWr! ,

At Bombay a Sm%U Cause Court waa let up fa 1799 lo bear easel up to

Ri m
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In 1864, the Presidency Towns Small Cause Courts Act «m
passed It extended the jurisdiction of these courts to cases con*

cermng the recovery of any debt, damage or reward involving

even more than Rs 500 but not exceeding Rs 1000, provided that

the cause of action had arisen or the defendant at the ume of

bringing the action was duelling or carrying on business or person-

ally norLing for gain uithm the local limit* of the Court’s junsdic

lion In cases exceeding Rs 500 m value th- judges were directed

to reserve doubtful questions of law for the opinion of the High

Court and to deliver judgment on the basis of that opinion

In order to suitably adjust the working of the Small Causes

Courts in the then existing judicial system of India and also to

remove certain defects which came into limelight in its actual

working, a new Presidency Small Caus« Courts Act was passed m
1882 The Act of 1882 repealed all prior enactment* and constituted

the Small Cause Courts at the presidency towns of Bombay,
Calcutta and Madras subject to various exceptions as specified in

the Act They were subordinate to the respective High Courts and
exercised jurisdiction over such areas as was under the original civil

jurisdiction of the High Court

Mofussil Small Cause Courts or Provincial Small Cause Courts
were established in 1860 The law relating to them was amended
in 1865 The Provincial Small Cause Courts Act was passed

in 1BB7 It lecomimned the Courts of Small Causes established

beyond the local limits of the ordinary original civil jurisdiction of
High Courts of judicature at Bengal, Madras and Bombay The
object of the 5ci of 1887 was to ensure the speedy administration

ofjustice in small suits of pecuniary nature and comparatively
simple in rharactir These Courts were entrusted with the power
to try in a Summary manner simple monev suits not exceeding
Rs 500 in value The Small Cause Courts are courts of summary
jurisdiction from which no appeal is allowed except in certain
cases, as specified in the Act to the High Court Since 1837, the
Provincial Sm ill Cause Couits Act has received attention of the
legislature both Pjuvinci *1 and Central from tune to time and h is

been amended or repealed to meet the growing requirements 45

Tht value cf the contribution of a Court of Small Causes lies m the
fact that justice is administered without much delav and the
parlies get an eaily decision on the disputed matter with the result
that a petty litigation is saved from unduly and unnecessary
procrastination

40 The Pro infial ^milt Cause Co irt» Act of 1877 was amended In Central
Acts VI of 1914 \I of 1915 l| of 1 1*2 I fll’n and I\ or 1*»35 Tin*
Act ha» been a i en led in ,u »pp! ati n lo ll e Bombay Prf»idcney ly
Bon bay Act \ I of 1910 and Bo uba> IX of t *3 * The *icv has been
amended in i s nppl cation to U P by the U p C n na.1 Ls* (R»f ms
and Amend nent) Act 1954 and U P Act \ \\ tt f 1957
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Judicial Reforms of Warren Hastings and
the Adalat System in Bengal

A Historical Background up to 1772

1 Grant of Diwani

With the battle* of Plasscy in 1757 the real authority of the
Nawabs of Bengal passed to the English Company

1

At the histo-
ric battle of Buxar in 1764, unfortunately tbe combined force s of
Mtr Kasim, deposed Nawab of Bengal, Shnja ud-daula, Nawab
Waiir of Oudh

,
and th" Emperor Shah Alam were defeated by

the Company's army under the command of Major Muttra The
Emperor submitted to the Company’s power At Buxar, it was
not merely the Nawab of Bengal, as at Plassey, but the Emperor
of India who was defeated It had far reaching political conse-
quences. Subsequent political developments which followed the
battle of Buxar strengthened the British power m India and gave
a death blow to the soseretgnty of the Mughal Emperor in India
The Court of Proprietors of the Company in England sent Clive to
India to deal with the situation and consequences Thus Clive
arrived in India as Governor of Bengal and Commander-in-Clitef
of Company’s forces in India, for the third time on May 3, 1765 *

Clive’s first achievement was that he entered into a treaty and
prevailed upon the Mughal Emperor Shth Alam to confer mo
mentous power Upon th" East India Company The Mughal
Emperor in August 1765 granted the Dtuiant of Bengal, Bihar and
Orissa to the East India Company In exchange the Company

1 Clive smashed Nawab Siraj-ud daula's army and put an end to his power
in Bengal in the Battle of Pla«r«) in 1757 The British appointed a new
Subcdar of Bengal, Nawab Mir Jafar and obtained all privileges iliey

needed In fact the reality of power had now gravitated into the hand* of
Clive and Bengal had become virtually a British protectorate as well as

a base for the further extension of British power towards the interior of
India Amaury Ce Reincourl in Tht Soul of India, at p 201, said, “It
was the French, rather than the British who inaugurated the policy of
interfering in Indian politics, a new development that has far-reacbmg

consequences " Set also Thornton Htttorjt tf British India, Vol I, pp
410-420, A Mcrvyn Davis, Out of Plaster, pp 220 224; Forrest, Tht
Lift of Lord CUot, Vol II, p 120, Gleig, Tht Lift of Rebtrt First Lord

Out, pp 142,194 202
2 For the first time Clive came to India to the Company’s service in 1743 and

returned in 1753 After two fears, ,n 1753 Clive again returned to India
oml staged up to eirly S7fl) Tn 1765 Clive came to India for the third

time On March 8 17'3 the Directors appointed Clive to he sole

Pres dent and fimtriw of Fort W ills im in Bengal S/e Malcolm The
Lft of Rob,,t (,lne r p IZ<> 127
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agreed to p3> the Emperor

3

a sum or 26 lakhs of rupees and to

the Nvuah* ofB-ngil a fix d sum or 53 lakhs of rupees annuaU)

The Nawab in n turn agreed not to keep any military force rode

pendently and left it in the hands or the Company’s authonnes

The Company made the best use or this opportunity to strengthen

its position and develop a strong army Tor itself in the nam» ol

the Nsnab of Bengal *

2 Dual Gov eminent of Bengal Its Consequences

Tin. Nawab, who was Subedar of Bentral, represented the

Mughal Emperor of India While exercising his authority under

‘Ducant' the Nawab performed two roam functions— (i) « r ,

collection of revenue and cml justice, and (u) the Jti'craf i t,

military power and criminal justice The Company obtained

Diuvim rights from the Mughal Emperor and the Nawab gave u
tfizamat work The Nawab had lost all real power and was a

mere shadow in the background • Howes er, ihe ndmmistrauon of

criminal justice was left with the Nawab who was also responsible

to maintain law and order Though the transfer of Di rart to the

Company was obtained by Cltve, in the actual collection of reve-

nue he utilised the services of the natisn Clive was not interested

in taking direct responsibility for the collection of revenue
through English people as he realised that they will have to

face more difficulties nt this stage* The administration ofawl

l 3 Aithison, Trtatiti, Engagmnti end Scnads Vo! II, pp 24! ft
f ItiJ VoL II, p 2S5 St* al»o D N Banwyee, Earl* Kr'rssu Srsts*

n Bengal end Bi\ar, Vol I, pp 5-6
,
Forrest, Tit Lift *f LtrJ Clut, Vol

II P 279
5 Malleson has pointed out, **A few month* liter ihe Prince was relieved

his responsibility for the m»in efianee of the public peace, for the ad runts-
tration of justice and for the enforcing of obedience to law " G B
Malleson, Lari Din# pp 171 72 According to Prof Mtsra "The
acceptance of the Dizt>ou, he (Clive) believed, would add to the political
influence of the English, which might be util sea in the elimination of
other European nations then engaged in the pursuit of commerce and
trade in Bengal " B B Misra The JaJmal iiainstratii’n of lie £-sf
India Company is Bengal, p 23

6 Sat P E Roberta Hutrry of Rrtfui India, at p 160, "But CUre could not
afford to indulge in counsels or perfection , he bad lo deal wnh actual
1 tie*. He admitted that the Itawab had only *lbe name and shadow of
authority, j<t*thu name this abadnw -Was jmdiyv-wwWr jmteso.'V
that we should venerate '

7 ' In the infancy of the acquisition (or the Diwans)*', wrote Clisrto
Directors *'we were under the necessity of confiding »n the old officers of
the Government, from whom we were to dense our knowledge and whoa
we therefore endcavo ired to attract to our service by the tics of interest
unul experience should render their assistance Jess ncress- ry Police
required we should p irsue everv tep likely to concjhaie the natives to tu
Government CliM la &t Court if Dirnlcrr, 28th September |7t>< I O
Mss Eur E, 12, pp 7o-77
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justice and collection of revenue were left in the native hands
under the supervision of the Company officials Clive therefore,
appointed two prominent natives—Mohained Reza Khan and
Raja Sh>tab Roy, as Company’s Diwans at Murshidabad and
Patna respectively At both the places two separate Tnglish
officers wt re aim appointed to supervise the working of these name
officers This topical division of power and responsibility—execu
tive, revenue and judicial, between the Nawab and the Company
in B ngal, Bihar and Orissa, became famous as the Dual Govern
nient introduced by Clive According to Percival Spear ‘ a
better mme for it would perhaps have been the Divided Govern
ment

With the introduction of the "dual government" the Company
gradually usurped all the powers of administration which reduced
the authority of the Nawab and made him completely devoid
ofany substantial power or function "This act of the Company \
said Cowell, "was the acquistion of sovereignty by the English
Lord Clive by obtaining the grant of Diwom placed the Govern
Went of Bengal on a legal basis and established its relations with
the natives on a footing of definitely civil responsibility" *

The divorce of power from responsibility under the "dual
government" in Bengal further deteriorated the efficiency of the

whole administrative machinery The English servants of the
Company misused their power and position to meet their selfish

ends, which ultimately led to the exploitation of the people of
Bengal, Bihar and Orissa and encouraged corruption bribery

misappropriation and their evil consequences ruined a prosperous
and flourishing Bengal making the inhabitants very poor and
miserable 50 As a result of such defective state of affairs the

revenue also decreased considerably The system of "dual govern

ment" according to the testimony of Kaye, "made confusion more
confounded and corruption more corrupt ’’ Percival Spear says,

"ft was clumsy and it left the door wide open to abuses There
was too much power with too little responsibility ’ 11

8

9

10

Percival Spear India A Modem History p 204
H Cowell, Tho History and Constitution of the Courts and Legislature

Authorities in Indus, p 32 Forrest say* 'The acquisition of the Diwam
was an attempt to combine rcipons bilit> with power Forrest The Life

ifLord Cltot Vol II, p 285
In Asia and WeiUm Dominance, at p, 76, K M Parukkar states, ‘It was
a robber state that had come into existence and Richard Becher a servant

of the Company wrote to hu mastei* in London on May 24, 1769 as

follows *lt must give pain to an Englishman to have reason to think

that since the accession of the Coi ipany to Dtwan i the coi ditioi of the

people of this country has been worse than it was before Thistne
com try is verging toward* rum
Percival Spear India A Modern History p 204 hee also, A R Keith,

A Co stitit,ond History of Indio, (Edn 2nd) pp 55 58
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3 Tbe Company as Dnvan

Clive left India in January 1767 The working or Clive i

policy of dyarchy in Bengal created anarchy No body aai

taking responsibility for tbe conduct of the government and the

deteriorating condition of the natives Governor Verelst *uc-

ceedcd Clive in India In order to improve the conditions,

Governor Verelst in 1769 appointed English people as Supervisors

m the districts to supervise the collection of revenue and the

administration of justice The Supervisors were required to study

in detail the mam roots of corruption, lo investigate all payments

made by the ryots to Zemindars or Coll eci or* , to enforce legal

justice, to encourage arbitration The Supervisors were given

enormous work to do which was not within their capacity and

ability lJ But this experiment also failed to improve the deterio-

rating condition of law and order in Bengal In 1770 two Revenue

Councils of Control, with superior authority over Supervisors, were

also appointed at Murshidabad and Patna respectively Unfortu

nately in 1771 Bengal faced a severe famine, which further

worsened the condition of the inhabitants

The Directors of the Company suspected and blamed Indian
officers for the evils In 1771, therefore, the Company changed
m policy and the Directors declared their resolution “to stand
forth as 'Dtuan‘ and by tbe agency of the Company’s servants to

take upon themselves the enure care and managment of
revenue ’ 11 In order to implement (his changed policy and
achieve their aim, the Directors transferred Warren Hasungs from
Madras to the Governorship of Bengal in 1772

The Company’s decision to stand forth as Diwtm through the
agency of their own servants was publicly announced su both
Calcutta and Murshidabad by a proclamation issued on May 11,
1772 H 1 he rharge of the revenue and civil justice was taken
over by the Controlling Councils of Revenue and they advised
their subordinate agents and officers tD deal with them directly
on all matters relating to the Dixar.i

1 lie main object of the Company was to bnng under the direct
control of the Company's servants the revenue collections and civil
justice m order to save both the ryots and the government from
hardships caused due to the existence of the intermediaries The
Nawab’s authority over criminal justice was recognized by the

P St* Chitterji, f mlit i Ruli in India, p 238-278
13 CtncriJ Letter of the Court of Directors to Bengi] dated August 28
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Company The new policy of th" Company, therefore differed
from Clive'* system of double government in the sense that the
collections were wholly taken away from the control of Nawab’s
government and were given to the European servant* of the
Company

4 Courts in Bengal under the Mugbals

In the later Mughal period from 1750 onwards the Mughal
empire began to disintegrate The provinces assumed indepen
dence under Subedar Nawabs and the executive officers began
to try cases themselves In Bengal the courts16 which were admi
msfenng Civil and criminal justice, in the Districts and at the
Provincial Capital, may be stated as follows

At the Provincial headquarter four courts were established

namely Jfazim e Subah Darogha e Adalat Divam
,
Diwan and Darogha-

t Adalat Ahah The Court ofJYaotn t Subah was the highest Court of
the Province It dealt with all criminal appeals from district courts,

murder cases, revision petitions and cases referred to it by the

district courts due to difference of opinion between Qagt and Mufti
The Court of Darogha e Adalat Dnoam beard all the local civil

suits and appeals, including matters relating to real property and
land, from the District Civil Courts The Court of Diwan had
original and appellate jurisdiction in all revenue cases The Court
of Darogha e Adalat Allah disposed of all revenue work on behalf
of the Diwan

In each District, courts were established to hear civil and
criminal cases To dispose of civil litigation three courts were
established, namely, Qazi, Ztimniar and Qarmngo The Court of

Q/t# was empowered to hear all claims of transfer of property

and matters relating to inheritance The Court of Zemindar was

authorised to hear all other civil and common pleas Revenue
cases were decided by the Court of Qanungo Apart from this

in each district, there were four criminal courts, namely, Faujdar,

Zemindar, Qagi and Kotwal The Court of Faujdar tried criminal

and common law cases The Court of Zemindar tried mostly petty

criminal cases in a summary manner The Court of Qaci was

empowered to make full enquiries in murder cases only and was
required to submit a report to the Court of Jfagm t Subah From
all these Courts appeal was allowed to the Court of Xajim i Sabah

IColwal was the “peace officer” and was authorised to decide petty

criminal cases

15 M B Ahmad The Ad nvartratum sfjustce In Med aevol Mia pp ITSm
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D Defective state of the Judicial System

In many places influential landlords were authorised to

maintain law and order in local areas During the later Mughal

period these landlords, commonly known as Ztmwdars, were

empowered to try petty civil and criminal casej Thus the

Zfututdars became very powerful and gained importance in all

respects James Mill remarked, "The Zemm^ar w^° wa ’
^"or

imrly tin, great fiscal officer of a district, commonly exercised

both civil and criminal jurisdiction within the territory over which

he was appomed to preside In his Faujdarct or Criminal Court

he indicted all sorts of penalties His discretion was guided o'

i« strained by no law, except the Koran, its commentaries and the

i ustoirn of the country', all in the highest degree loose and indeter-

minate * M Naturally, in lieu of litigation before the Zemindar :

Court, arbitration was often preferred by the parties In the

disti icts the peasants were deprived from the justice even accord-

ing to the local customary law Corruption amongst judges and
the servants of the government further added to the defective

state of the local system It became extremely difficult to file

an ippeal as no register of judicial proceedings was properly
maintained Not only m the mofussil but even at the seat of the

Government the whole judicial system was degraded into a
machine of oppreision and exploitation of the poor subjects

The Courts became the instruments of power instead of
ju>ticc The Company s servants who had claims against Indians,
not residing under the British Flag but in the vicinity of
the Company's settlements, used to seize simply and hold them
prisoners until they consented to pay the claims without seeking
"p< rmission from any officer of the Nawab’s Government Keith has
pointed out, "The course of justice was further troubled by the
levolutwn which placed Mir Kasim m power, for many Englishmen
with or without the consent of the Compiny soon scattered through
the interior lo seize the trade and exerted wide influence on the
administration of justice, and the overthrow of Mir Kasim led to
further encroachments on native authority, the banyan

j

or native
agtnti of the English often controlling the local courts and even
acting as judges ,,1T

To tackle all these problems and to remove corruption from
thv ndmmistration of justice, Warren Hastings was transferred
from Madras to the Governorship of Bengal in 1772 ,g Warren

lfi James Mill The Hi lory ofBntuh Inin, III p 467
17 A 11 Keith A Constitutional History ofIndia, pp 63-64
10 In February 1772 Warren Hastings reached Calcu’ta from Madras and

look charge of Government from Cartier on April 14, 1772 Lyall
writes "No one can deny that Warren Hastings possessed to a degree
rare at that period, the talents of political organization ’ Lull Want*
Hastings p 84
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Hastings first of all paid his attention to remove all thoic evils
which were the greatest obstacles in the proper collection of the
revenue of Bengal, Bihar and Orissa On May 14, 1772 the
President and Council at Tort William adopted a number of
regulations for the settlement of revenue The office of Natb
Dimae and the native agency was replaced by a British agency for
the collection and admimsmton of internal government Farms
were let for a fired term of five years The servants of the
Company employed in the management of the collections were
henceforth to be called Collectors instead of their previous desig-
nation of Supervisor Warren Hastings appointed a Committee
of Circuit of five members, consisting of the Governor (Warren
Hastings) and four members of the Council, to hnd out all causes
of evils in the existing administration of justice and to prepare
a proper plan on which the whole civil and criminal justice was to

be based 11

B The Judicial Reforms of Warren Hastings

I Warren Hastings' Plan of 1772

The Committee of Circuit, under Warren Hastings at its Chair-
man, prepared the first judicial plan on August 15, 1772 It was
the first step to regulate the machinery of administration of justice

and the plan being a landmark in the judicial history became
famous as "Warren Hastings’ Plan of I772

> * 10

Under this plan the whole of Bengal, Bihar and Orissa were
divided into districts The "District” was selected as the unit for

the collection of revenue and for the administration of civil and
criminal juitice In each district an English officer, called Collec

tor of the district, was appointed His primary duty was to control

the collection of revenue

(I) Civil Justice —As regards the administration of civil jus-

tice, the plan provided for the establishment of a Mofusjil Diwani

Adalat m each district The Collector of the district presided

over the Court Provision was also made for a Mofussil Diwani

Adalat at Calcutta Hie difference between the two was that while

the District Mofussil Diwani Adalats were presided over by their

Collectors, the Court at Calcutta was placed under the charge of a

Member of the Council who served in rotation The Mofussil

Hamngi toJotut I>upra, 6th January, 1773, Cleig, Mmolrt ef lYmtm
tJstMff, Vet I, p 263 ... ...
See Commit** of Stem*. Ripoit 7lA (1773), Appendix II pp 348 351

CoJebrooVe* Supptmmt to thi Di/ist «/ ih, Riguktumi ant) Lewi tf

Jttngnl VoJ JIJ , p» 18, Peter Auber Riii and Prtgriu tjISntiik Pawn
in W«, Vo! I, pp 425 427, U (B) M>tra Juduiol Admmiiratm •/ l*»

/ atl India Company in Bin/ til, pp 168 173
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Diwam Adalat was empowered to decide all civil cases dealing with

real and personal property, inheritance, caste, marriage, debts,

disputed accounts, contracts, partnerships and demands of rent 11

Its decision was final tn all suits up to the valuation of five hund

red rupees At the seat of the Go\ ernmenl i t
,
Calcutta, one

Sadar Diwam Adalat, a court of superior jurisdiction, was also

established It was ihe chief court or appeal and was empowered

to hear appeals from all district Mofusait Diwam Adalats in such

cases where the valuation of the suit was more than five hundred

rupees The Sadar Dmam Adalat was presided over by the Presi

dent and at least two other members ofthe Council In the absence

of the President a third member of the council was required to sit

so that not less than three members should decide on all appeals

Besides these courts, the Head Farmers of Parganas were

authorised to decide petty disputes relating to property up to the

value of ten rupees

(u) Criminal Justice —In the sphere of criminal justice, the

plan provided for the establishment of a Mofussil Faujdari Adalat
in each district for the trial of all crimes and misdemeanours under
the Collector of the district One court like the Mofussil Faujdari
Adalat was established at Calcutta to decide local criminal cases

and was placed under the charge of a Member of the Council who
served in rotation In each district, a and a Mufti with the
hlep of two Maulties, who were appointed to expound the law, were
to hold trials for all criminal cases The Collector was authorised
to supervise the working of the court A Sadar Nizamat Adalat was
established at Calcutta to hear appeals from the Mofussil Faujdari
Adalats of the districts and to control their working It was
presided over by a Darogha or Chief Officer appointed by the
Nawab A Chief Qa&, a Chief Mufti and three Martinet were to
assist the Darogah in performing his duties. The court revised
important proceedings of the Mofussil Faujdari Adalats The
Mofussil Faujdari Adalats had no power to pass capital sentence
without the approval of the Sadar Nizamat Adalat In passing
severe sentences for grave offences, the Naw ab’s signature was a
prior condition as the Nawab was considered to be the head of the
Nizamat Adalat As the Collector of the district was authorised
to supervise the Mofussil Taujdan Adalat so also the President and
Council at Fort William were empowered to supervise the proceed-
ings of the Sadar Nizamat Adalat

(m) Recoguidon of Personal Laws — Article 27 of the
plan (1772) of Warren Hastings directed the Diwam Adalats "to
decide all cases or inheritance, marriage, caste and other religious

21 G W Forrest, Stlrttuv fitm lh» Slat* Pabrrr ef Cwr-Gtiutai Warm
Haitingi, Vol II, pp 371-372
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usages aad institutions according to the laws of the Koran with
regard to the Mohammedans and the laws of theShuler with respect
to Hindus” It was one of the roost important provision of the
plan, as it safeguarded the personal laws of Hindus and Moham
raedans It is also clear (hat under the plan both the Hindu law
and the Mohammedan law, were treated on equal basis ignoring
the supremacy of Mohammedan law due to Muslim rule in Media
veal India Rankin remarked, “To place the Hindu and the
Mohammedan Jaws upon the same footing notwithstanding
centuries or Muslim rule, was another act of enlightened policy ’ **

Under the Mughal*, Mohammedan law was thi. law of the land
while Hindu law was not having that status It may, therefore
be concluded that the decision to treat the two laws as co existing

and equal was not a matter of course but to borrow Macaulay’s
phrase, “It was a farsighted policy**

Warren Hastings made constant efforts to convince the

Directors (hat the people of India were not savages, that they had
laws of their own, that their customs should be respected 13 He
was at pains to dispel the notion then prevalent in England that

the people of India had no regular laws of their own Moham
medan law was contained in a digest prepared by the order of

Aurangzeb and acknowledged by the Indian Co irts Hindu law,

though of vast antiquity, had not hitherto been systematically

codified Warren Hastings, therefore, invited to Calcutta ten of

the most learned pundits in the country and commissioned them
to prepare a digest*4 for the guidance and convenience of the civil

courts Sample portions of the English translation of the digest

were transmitted to the Directors to convince them that * the

people of ih.’J country do no; require a standard for their pro

peny” *s In Warren Hastings’s view it was the sacred right of

Indians to retain their own system of law and justice Laying

special emphasis on respecting the local customs, Warren Hastings

stated the reasons for his opinion thus “Even the most injudicious

or most fanciful customs which ignorance or supers tit10 i may have

introduced among them are perhaps preferable to any which could

be substituted in their room They are interwoven with their

religion, and are therefore revered as of the highest authority

They are the conditions on which they hold their place m society,

they think them equitable, and it is therefore no hardsh p to exact

their obedience to them I am persuaded they would consider

22 G C Rank n. Background la Indian Law, Pp 2 5

23 Philip Woodrooff, Thi Min Who Ruled Mu Vot I p lU,Yf A J
Archbold, Outline) of Indian Constitutional Hutoiy p 53

2i Thu Digcu Warren Hasting* got tramiated »n“ Persian and Eng! sh at by

that time no Englishman knew Saniknt
25 Penderel Moo i, Warren Htstmgi <M Bntuk India, p 70 Sic
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the attempt to free them from the effects of such a power as i

severe hardship” **

It is, therefore, clear that the provision, "the laws of th*

Koran with respect to Mohammedan and those of Shasierwith

respect to Gmioos * shows the far *ightedne»s of YtarrenHis

ungs

It appears that Warren Hastings realised beforehand that the

personal laws of Mohammedans and Hindus were based on

their religious laws which were ascertainable by the study of the

sacred bools, and that an) change m these personal laws would

sure!) raise a hue and cr> amongst Indians It is, therefore, dear

that b) safeguarding the personal laws of the natives of India

Warren Hastings showed his farsightedness and the legal histo-

rians considered it, "one of the wisest steps ever taken b> Warren
Hastings*'

The plan provided that the Native Law Officers will ass st the

judges b) declaring the ruUs of law in all such cases where Hindu
or Mohammedan law was applicable In course of time it was
found that these Native Law Officers were taking the evidence

and passing orders themselves- It exposed the defects of the

judicial plan of 1772 Galloway remarked, " this, av a
judicial sjstem can be approved by no intelligent being ,J But
Rankin answers this criticism against Warren Hastings and states

"But on the whole us defects were unavoidable defects"

(iv) Other provisions —'The plan prescribed the procedure
for thi trial of civ il suits by framing defimi * rules 17 \\ here a defen
dant was found to have evaded or delayed the giving ofrtph
within a specified time limit, the court was authorised to pass a
judgment against him It was provided that no case cauld be
heard except in the open court regularly assembled With a v icw
to ensure free access to justice the Collector was required to be
ready at all times to receive petitions or complaint In all cases
of disputed accounts, partnership, debt and rum performance of
contracts, it was provided that the parties should submit such
disputes to arbitration, the award of which became the decree of
the Diwant Ad&l&t Arbitrators were chosen by both the parties
and they were required to decide cases without charging any fee
or reward In each district it was declared bv the Collector that
the w mst of judicial authority b) nch creditors over their
d< btors was ill gal Money lenders were required to file thnr suits
m the established courts of the countr) Proceedings and the
decrees passed by the courts were maintained b) each Durant

Pcndtrd Moan It nnn Uutaigt eni Bniuh Mb p, 71M L, Mun ltoujono U arm Hastittfi tn p 3 J*»
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Ada I it of the district and a statement was periodically submitted
loth Sadar Diwani Adalat In order to discourage litigation it
was provided that complaints of over twelve years should cease to
be actionable The Q«cij and Muftu were paid a monthly salary
Arbitrary fines of various types which were previously levied m
the form of perquisites or commission were totally abolished by
the regulations The Collector was authorised to frame atl the
n cessary regulations with the prior approval of the Board to
upro it the tvils of bribery and corruption Referring to the regu
lations made under the plan of 1772, Warren Hastings wrote to
his friend Josias Dupre at Madras that the people were given
such laws "as they wert capable for receiving, not the best that
could be framed ’ **

(v) Some Defects In the Plan —Though the judicial plan of
1772 was the first of its kind for ihe administration of justice with
in the framework of the country,** after its wording certain major
defects came to light The plan provided for a civil and a criminal
court in each district The head farmers were given power to

decide petty cases up to Rs 10 In fact it was necessary to have
more subordinate courts keeping in vjew the population and th

area of each district Another defect was the concentration of
power—administrative, tax collection and judicial, in the hands of
the Collector *a The Collector was the Civil Judge as well as

supervised the criminal courts It was impossible for the Collet

tor to devote time and energy to regulate all then, affairs 11 Evils

of the combination of executive and judicial powers in ont person

were bound to follow ** When the private trade done by Collectors

and the misuse of powers by them and their officials came to the

notice of Warren Hastings, he gave a second thought to the ongi

nal plan

Warren Hastings, therefore, prepared a new judicial plan on
November 23, 1773 which was implemented from 1774

28 ffiitmit la Jonas Dutra 6th Jan 1773 Ctt g Miaio rs af M* Lift af
Harm Hmttngi, Vol I pp 268 272

29 Referring to the Jud cial arrangement* Halt ngi »t*fcil that ihc only

material change* which we have made in Che ane enl con*! t 1 o of Ihe

country are n d vid ng the jur «J ction in civ ! an I cr m nal rase* by

clearer terms and In remov ng the 5opre e Court* ofJ >1 ce

Calcutta There are other trivial in oval on* b t ihe *p rit of

the commotion we have preserved ent re Su \ enderel Moon II a in

Hail ngi and JJnluA India p 70
30 M £ MoneVton Jone* Worn* Heihnji in Btn£at p 3lf

31 J H Harrington An Anal/ta af Du Btu;al Lam end l rgulat oni Vol 1

p 35

32 W K Firminger, Stlttl CtmnttM «/ Du lhati *J Comma > Fifth Fifioit
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2 New Plan of 1774

Certain organisational changes were made in the judicial plan

of 1772 by the President and council of Bengal on the advice of the

Directors of the Company 55 These changes were introduced in 1771

and became known as the ‘'New Plan of 1774’ It was planned

to bring down all the revenue collections to the Presidency "to bu

there administered by a committee of ihu most able and expenen

ced of the convenanted servants of the Company under the immt
diate inspection and with the opportunity of instant reference for

instruction to the President and Council ",l

In order to execute the underlying purpose and to prevent the

evil consequences of the earlier planning, the new plan provided

for dividing the provinces into six Divisions consisting of several

districts In each of these divisions a small council, consisting of

four or five convenanted servants of the Company, was constituted

The> were called the Provincial Councils Iniacli division < e,
Burdwan, Murshidabad, Dinajpur, Dacca and Patna, om Pros in

cial Council was established At the Calcutti Division, a Committee
or Revenue composed of two members of the Board of Rev tnue
and three senior servants of the Curapanv , below the rank of the

Council, constituted the Provincial Council The Board was
established at the headquarters m Cilcutta and was authorised to
issue instructions to all the six Provincial Councils All Chiefs of
the Councils were required to submit th<Mt periodical reports to a
separate department, the Council of Revenue Tiie Prov incial

Councils were responsible for the collection of revenue in their

respective divisions and were vested with the powers to manage
the collections and superintend the administration of justice within
the limits or their jurisdiction A Diwan was appointed at the
seat of each Provincial Council to maintain accounts of the
revenue collections made fiora the districts

Each division was divided into several districts The English
Collectors, who were appointed in 1772, were recalled from the
districts54 and m their places native superintendents of revenue,
known as Naibs, were appointed to control the collection of
revenue ** Naibs were appointed by the Supreme Council at Fort

33 LitUr of April 7, 1773from Oil Company U thi Fmidtnt on3 Ceuntd of Bt”taL
Home M tcelUneous Series Vol 351, p 15

34 Silett Commit*! Sulk Rtporl (1782), 1 O Parliamentary Branch, No 14,

35 Proceedings of the President and Council in the Rev Dept No 23, 1773
Stt also Home Misc Senes Vol 206 pp 49 50, and \ 0J 504, pp 120-
121 Regular on X\ of 23rd Nov, 1773, Home Misc. Series, Vol 351,

p 18

35 lUrrngtor- At Ambns of tho lam Cf R/gutitioni tnsctid by thi Gostmet-
Central i Cfii*rc I at Fori M ilham is Bmgol Vol I, p 20 CD Field
Th Pff hi <mi ofllu Btngal Cods p 137, Motley 77b Admmutrahm *f
7|/Il rt in Bntuk India p 49 Cowell, Hulary of lAi Owtitatwn of Gourtx
tad Lt;i IjU t Anthonlu* tn India, p 149



IV] JUDICIAL REFORMS Op WARREN HASTINGS 95

William on the recommendation of the Provincial Councils Apart
from the revenue work, the Naibs were also vested with the power
to hold courts of Diwam Adaiats in their districts » e Mofussil
Diwani Adaiats The Naibs decided civil cases according to the
rules laid down under the plan of 1772 They were required to
send the proceedings of the civil courts to the respective Provin-
cial Councils

The Provincial Council of each division was also entrusted
with the administration aFjustice m civil cases 37 Its working was
superintended in monthly rotation by one of the Members of the
Council The Superintending Member exercised original juris-
diction in all cases arising within the district forming the seat of
the Provincial Council For all districts in the division the Pro-
vincial Council was also known as the Provincial Sadar Adalai
and was authorised to hear appeals from the Mofussil Diwam
Adaiats of the districts In all cases up to the value of one thou-
sand rupees, the decision of the Provincial Sadar Adalat was final

Where the valuation of the suit exceeded one thousand rupees an
appeal lay with the Sadar Diwam Adalat at Calcutta 1 he Pro-
vincial Council was also authorised to determine the conduct of
head farmers, Zemindars and government officers in revenue
matters and an appeal was allowed to the Superior Council of
Revenue at Calcutta Thus the new plan of 1774 introduced
reforms only in the organizational set up of the collections of
revenue and the administration of civil justice

Monckton Jones has pointed out that the Collectors remained
in their districts as before and that the new plan of 1774 differed

from the plan of 1772 only in setting up a Chief and Council to

control a group of Collectors 59 Analysing each point in detail.

Professor B B Mura has strongly contradicted this contention of
Monckton Jones and has proved that the Collectors were recalled

and replaced by Naibs in their districts 99 Professor Mnra nppears

to have correctly derived the conclusion, "Thus the contention- of
Mm Monckton Jones does not bear the testimony of historical

facts Her error appears to have arisen from a wrong inferpreca

tion ofsome of Hastings earlier letters which gave me to a number
of misgivings about the English Supervisors, allhough he did not

accept them as the expression of his own views" 90

Select Caomillee StrJ.i Depart (1783) p 22
Monckton Jorre* I t arren Halt nge t/e Bengal, p 291

B B Mura The Judicial Admimitratum of the East India Company in

Bengal pp 179 181 See also Ihe Cambridge Ihitorf of Vo)

p S 18 ,
Cokbrooke Supplement, etc Vot III, p 203 See al'o letter of

the President and Cornell to the Oat ef Derector Nov 3 1772 Com
miltee of Secrecy, Sixth Report (17?J) p 302
B B Mura, The Judicial Idminatration ef the Eort India Company in

p 182
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In 177o, Wot n Hastings shifted the Sidar Nuamit Adah
from Calcutta to Mursliidabad and placed it und r the authority

oftheNawab A ness oficc of Naib Naaim wav dialed and

Mohammed Rcri Khan was appointed to this ne» posi Hr was

controlling the Sadar Nizamat Adalat on b half of th Kiwab
Thus the entire criminal judicature was transiem-d to the Nvw ib s

supervision from the control of the Go\ rnor Q n nl and

Council

Warren Hastings considered the plan of 177$ as cmlv a tempo-
rary measure to improve the existing state ofjudual and rvvmue
affairs But in the meantime the Regulating j\ct with its n w
provisions came to be passed and Warren Hastings bad to ficv a

hostile major!tv in the Council 41 Aft r gaming * 1X yvars expe-
rience41 from 1774 to 17S0, Warren Hastings goj an opportunity
in 1700 to reorganise the Adilats and to introduce important
changes in tht judicial system of Bengal, Bihar a^d Ortssi

3 The Reorganisation of Ad&lat* in 1780

(i) Separation of revenue fromjudiciary new judicial
plan was prepared by Warren Hastings to reorganise the existing
Provincial AdaJats One important feature of tlm p ian uas thc
sepaiation or the revenue from ihe administi-apon or justice
Though ihe Provinaal Councils of revenue continued at six pro-
vincial divisions i t, Calcutta, Murshidabad, feurdwan, Dacca,
Dmajpur and Patna, to look after the collection of revinue, their
judicial power to hold civil courts was taken aw-ry \ v each or
these six provincial divisions a Provincial Court of Diwam Adilat
was established to be presided b) a rovenantrfl servant of thu
Company They w ere appointed by th Governor Gen ral and
Council and were designated as Superintendent or the Diwam
Adalats They were appointed for life and wer' rt. moved only on
the proof of misconduct The earlier system of monthly rotation
was abolished They became independent (>f the Provincial
Councils of Rev enuc

Ihe Provincial Diwam Adahiv were t*mpo\\ cred t0 decide all

cas s of property including those relating to mhmtance and
succession to Zemmdans and TalukdarKs which previously
under the responsibility of the Governor General aad Council These

41
42

Sft Ch V II N Pa dej filnJjrt ef EngtuS L*t ir., uj.s Ch II

Z r
l7r\V^ n*' n°* *Snfin of

the Co nelbuinJi belween the Goer ->r Onen? ,n rv nil tnd the
Supreme Court Ihe fa, ut CoiMlm. I „ 11% defr « ve
state of the 1 ro rail Cr> nn jm ] Msfuss L Mila It e Eel? r
hoeoirjrvsel the Ito cul Con Cih I fl ihe talk «.r ,jee i

the n«l vc lev* HTcm d ri thci i( u mb l d »
and customs

law laneussv
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Adalats were authorised to refer small cases involving one hundred
rupees or less to the Zemindar or Public Officer who resided near
the residence of the parties In all suits where the valuation of the
suit was up to one thousand rupees, the decision of the Provincial
Adalats was final Where the amount involved exceeded this
value, an appeal was allowed to the Sadar Diwam Adalat at
Calcutta The Governor-General and hu Council constituted the
Sadar Diwatu Adalat

The plan excluded persons, who were entrusted with the collec
turn of public revenue, from the jurisdiction of the Provincial
Diwam Adalats They were under the direct control of the Pro-
vincial Councils of their Divisions

Provisions regarding the process of the court wort, mainte-
nance of records, appointment of local law officers, taking of oath
and evidence continued to be the same as were laid down under
the plan of the 1772

(la) Defects of the Reorganisation Plan —-Though the

scheme of 1780 was well intenuoned and it introduced a healthy
tradition of separation of judiciary from the revenue, the defective

state of the administration of justice continued in certain respects

As stated earlier six Provincial Diwam Adalats were established for

Bengal, Bihar and Onsia But in fact this number was much less

than was required to decide cases of the inhabitants It became very
difficult for the litigants to go to the Provincial Diwam Adalats
which were located at a far distance in the divisional headquarters

The judges who were appointed in Provincial Diwam Adalats and
Mofussil Adatats were neither fully acquainted with the law of the

land nor were they properly trained in judicial work It was of
vital importance to appoint well trained apd well paid judicial

officers to administer justice This important aspect of judicial

reforms was omitted by the scheme of 1780 Apart from this,

Zemindars and Public Officers were appointed to decide petty

civil cases Up to one hundred rupees But the main defeat was

that they were expected to do this work honorary and no salary

was paid to them From the political point of view this was all right

as they became faithful to the East India Company but in admi

nutering justice they became corrupt and the poor litigants suffered

greatly due to the superior position of Zemindars in the collection

of revenue

(lii) Appointment of Elijah Impey as Chief of the Sadar
Dlwani Adalat —In Sadat Diwam Adalat Warren Hastings realis

ed the difficulty in deciding civil cases m appeal To meet this

difficulty Warren Hastings appointed Sir Elijah Impey as the Chief
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Justice of Sadar Diwani Adalat.43 Sir Elijah Impey was learned in

law and was already ChiefJustice of the Supreme Court'of Calcutta.

Now onwards Impey became ChiefJustice of both the superior

courts, namely, the Supreme Court and the Sadar Diwani Adalat.

It was expected that Impey as the Chief Justice will bring closer

the existing two distinct judicial systems In all the administrative

and judicial circles his appointment was highly welcomed. It was

also done to remove the existing conflicts between the Supreme

Court and the Council of the Governor-General The Governor-

General and Council were not experts in law and were mostly busy

m political matters, as such the appointment of Impey was a

great relief to them also.

Referring to the new assignment or Chief Justice Impey
together with his old assignment, Watren Hastings pointed out,

“ . it will prove an instrument of conciliation with the court,

and it will preclude the necessity of assuming a jurisdiction over

persons exempted by our construction of the Act of Parliament
from it , it will lessen tne care of the Board, and add to their

leisure for occupations more urgent and better suited to the genius

and principles of Government , nor will it be any accession of

power to the Court
;
where that portion of authority which is

proposed to be given only to a single man of the court and may be
revoked whenever the Board shall think proper to resume it’*.

44

Some members of the Council expressed doubt as to the

validity of Chief Justice Impey being so appointed. It was
also criticised on the ground that it will be inconsistent with the

independence of the ChiefJustice of the Supreme Court. It was
considered a step towards the introduction of English law in the
Mofussil Adalats and therefore also it was opposed.44

1 Judicial Reforms of 1701 : Initiative of Elijah Impey
and Warren Hastings

Soon after his appointment as Chief Justice of the Sadar
Diwani Adalat,. Chief Justice Impey first of all devoted his time
and energy to introduce reforms in the Diwani Adalats. He
was aware of the defective state of the Diwani Adalats and the
famous Patna Cate, in which he participated as the ChiefJustice of

43. Warren Hastings moved the proposal in the Council on Sepl. 27, 1780
and it was accepted on October 18, 1780. Sir Elijah Impey was formally
•aiyimntwLon.Orinhfe.’ib.'.m *L.V. Bbretfev, ’rMr^aCiun S, WuJi, '.as*,

win India, Ch. VIII, pp 196 229
44 See. M\nut,i «/ (A, Gctrnot-Gtnefal, Sept 29. 1780; StUet Committo

tfthe ffeust aj Comment, First Report, Appendix No 3, I. O. Parlia-
mentary Branch Collection, No. 1 14.

45. Mill and Macaulay have criticised the scheme of Warren Hastings, as an
attempt to bribe Ihe ChiefJustice into submission to the irregularities of

the Company’* Government.
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the Supreme Court, further pointed out the growing power of the
native law officers in whose hands even questions of fact were left

by the judges of the Diwani Adalats Chief Justice [ropey, there-
fore, prepared a series of regulations to improve the administration
of justice m the Diwani Adalats To regulate the procedure of
the Diwani Adalats a Regulation was passed on November 3, 1780
It was clearly laid down that only questions of personal law
will be referred to the native law officers t e Pandits and Maulvies,
and the question of fact will be decided by the Mofussil Diwani
Adalats In petty civil cases the jurisdiction of the Zemindars
was retained but they were required to submit the record of pro-
ceedings in each case to the respective Mofussil Court Old
regulations were compiled and necessary alterations and modifi
cations were made to meet the requirement of the judiciary One
of the most remarkable contributions of Sir Elijah Impey was "the
preparation or the first Civil Code*' for the administration of
civil justice tn India Subsequently they were incorporated with
amendments and additions in a revised code which the Governor-
General and Council adopted on July 5, 1781 Thus in the legal

history of India the first Civil Code was adopted m J781 *•

So far Warren Hastings introduced piecemeal reforms either

m civil or in criminal justice from 1772, but after having nine
years’ experience, he realised the necessity of overhauling the whole
system of the administration of justice Iq performing this diffi-

cult task Chief Justice Elijah Impey gave Jus full support to

Warren Hastings

In 1 78 1 , the number of Mofussil Diwam Adalats was increas-

ed from six to eighteen” in order to remove the difficulties of the

litigants With the exception of four Courts,” namely, Bhagalpur,

Chitra, Islamabad and Rangpur, each of these Courts was presided

over by a covenanted servant of the Company He was now called

Judge instead of previous designation of Superintendent and was
entrusted with judicial functions only Tbev were subject to the

orders of the Judge of the Sadar Diwani Adalat and the Governor-
General m Council Mofutsil Diwani Adalats were required to send

copies of judicial proceedings to the Sadar Diwani Adalat to which

appeals were allowed from their decisions where the valuation of

the suit exceeded one thousand rupeei

A u ratra, i /u Aieiinuaaiam »_r »
Brnrat fliAar and Orusa, p 56 , „ ,

47 Eighteen Courts were establ shed at these places Atmeriganj, Baltarganj,

Berdwan Bhagalpur Calcutta, Chitra Dacca, Darbhanga, Islamabad,

Launa Midnapur. Murli Mur»h dabad Nator Patna, Ragbunatbpur,

Rangpt r and Tajpvr (in place of Dinajpur)

48 These four were hilly districts and due to then locttioa on the Irontien

of the provinces it was considered necessary to concentrate both judicial

and revenue authority under the same person
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Elijah Impey favoured the important principal of the sepa

ration of judicial and revenue functions and tt was retained 4 * It

was expresslj laid down that the judges of the Diwarn Adalats will

have a jurisdiction completely distinct and separate from the

jurisdiction of the person incharge of rev enue collection, revenue

cases and related matters

The Mofussit Diwam Adalats were authorized to have all

power and authority to hear, try and determine all civil suits,

arising within the limits of its jurisdiction including those of in

hentance or succession to zemmdanes and taluVdanes The Judge

of the Mofussil Diwam Adalat was now rested with powers to

summon any zemindar or farmer of revenue to appear in person

or by vakil to answer to an action lying in that court

The provision regarding the application of the personal laws

of Hindus and Mohammedans svhich was Erst or all introduced by
Warren Hastings in 1772, was also modiEed and certain additions

were made to remove the difficulties On the recommendation of
Sit Elijah Impey the word “succession** was added to the word
“inheritance” and it was further stated that “where no specific

directions were given the judges of the Sadar Diwam Adalat and
the Mofussil Adalats will act according to justice, equity and
good conscience” Iu order to promote speedy and impartial
Justice the Code provided a specific procedure for Diwam Adalats
Under the new scheme the Judges of the Dmam Adalats were
directed that they must do the judicial work themselves and under
no circumitances it should be delegated to the Native Law
Officers The function or ihe Native Law Officers was also clearly

laid down “They were only to expound the law on the facts

decided by the Judge” This important provision helped in up-
rooting corruption as well as avoided conflicting situations like that
of the Patna Case

The Civil Code specifically laid down the functions of the
Sadar Diwim Adalat It was given appellate jurisdiction to hear
appeals from the Mofussil Diwam Adalats in cases where the
valuation of the suit exceeded one thousand rupees It exercised
original jurisdiction in matters of civil nature as were referred to
it by the Governor General in Council It was also empowered to
exerase control and supervision over the working of all the sub
ordinate Diwam Adalats The Court was authorised to receive
original complaints against the subordinate courts and then refer
them to the respective Mofussil Diwam Adalat to expedite its
disposal It was within its authority to suspend any judge or the
Mofussil Courts for misconduct and corruption and also to for
ward the matter with its recommendations for final orders to the
Governor General The Sadar Dmam Adalat was given full

49 VV H. Morely, T7u A&nwutraHan o/J*rtu* » Bntuk l»£a, pp 50-51
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powers to frame rules of practice, make necessary alterations in the
existing rules and issue standing orders for the administration of
justice

Special importance was attached to the system or keeping
record of all the courts Apart from every process or order issued
by the court, the complaint, reply or rejoinder and depositions
given by the parties were required to be-duly entered in the regis
ters of the Court The Mofossil Diwam Adalats were directed to
keep a register containing a summary account of the daily proceed
ingi m each case Every month a copy of it was sent to the Sadar
Diwam Adalat at Calcutta

The preparation of the first Civil Code, therefore, reflected the
great contribution made both by Governor General Warren Hast
mgs and ChiefJustice Elijah tmpey, to improve the admmistra
tion of civil justice The Civil Code became a land mark in the
legal history of India due to its contribution in three directions of
vita! importance as follows

fn the first place with the establishment of the Sadar Diwam
Adalat at Calcutta and entrusting it with full powers, the adminu
tratcon of civil justice was centralised It was only responsible to

the Governor-General in Council It controlled and supervised

the subordinate courts as well as maintained uniformity in the

administration ofju«tiee

Second, though the application of the personal lam was.

recognized as early as 1772, still ChiefJustice Impey, through the

provisions of the Civil Code devised a better mode of governing
the Hindu and Mohammedan laws By laying down a proper

process and rules of evidence ChiefJustice Impey laid the founda

tion of a separate insntution of legal profession to assist the judges

and the litigants, in India, which according to him plaj ed an

important role in shaping the judicial process of the country

Third, by recognising the principles of separation of judiciary

and revenue Elijah Impey as the Chief Justice of the Sadar

Diwam Adalat established the independence and impartiality of

the judiciary It assisted in introducing the rule of law in the

country In order to implement these ideals Chief Justice Impey

incorporated certain provisions in the Civil Code which specifically

provided that even Zemindars, Talukdars and farmers, employed

in the collection of revenue, were also under the jurisdiction of

the civil courts

Recall of ChiefJustice Impey and Civil Justice —While
ChiefJustice Impey and Governor General Warren Hastings were

making every effort to improve the administration of civil justice,

the opponents of Warren Hastings s policies were bent upon finding

out faults and influencing their masters in England against Warren

Hastings The criticism of Chief Justice Impey for accepting
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two appointments gained strength in England 80 So great

was that criticism that, unfortunately, the Directors of the Coo
pany issued an order from England to remove Sir Elijah Impey

from the post of Sadar Dmam Adalal S1 As such, oo November

15, 1 782, the Governor General and Council decided to resume

the duties of the Sadar thwarti Adalat in place of Chief Justice

Impey The House of Commons** in England on May 3, 1781

resolved to recall Chief Justice Impey to explain his conduct in

accepting an office subordinate to the Governor General and

Council whose transactions the Supreme Court was intended to

control Accordingly, Chief Justice Impey left Bengal and in

June 1784 reached England

Though Warren Hastings* step to appoint Elijah Impey, as

ChiefJustice of the Supreme Court, and also as the ChiefJustice
of the Sadar Diwani Adalat was severely criticised m India and

England, in fact it was a far sighted policy of Warren Hastings

The contemporaries and critics failed to understand the policy

It was only subsequent historical development that proved the

wisdom of Warren Hastings In 1851 it was decided to unite the

Supreme Court and the Sadar Diwani Adalat By an Act of 1861

High Court ofJudicature was established at Calcutta It was
given all powers and jurisdiction which were previously exercised

by the Supreme Court and the Sadar Diwani Adalat Apprema
ting the far sightedness of Warren Hastings, Stephen remarked,
“Hastings, in short, foresaw and laid the foundation of the policy

in which Indian legislation was put under the direction of the
Legal Member of the Council, and by which the superintendence
of the Mofusiil court and appellate jurisdiction over them were
vested m the High Court*’ M

On the whole it appears that during the period 1780 onwards,
the Directors were more concerned with the establishment of
British sovereignty in India In carrying out this policy they got
full support and assistance from the leaders of the ruling party in
the British Parliament According to them it was the proper ume
to strengthen the political control for further expansion in India
rather than to introduce vital reforms in the judiciary of the

50 The criticism was on the ground that by accepting the new office. Sir Elijah
Impey violated the spirit of the Regulating Act The chief object of the
Regulating Act waa to render the Supreme Court independent of the
Executive

5! Letter of Director* to the Governor General dated A^nl 30, 1782 See
Ham MuuUantoas Strut, Vo! 353, pp 241 242

52 The Bntuh Parliament was not satisfied with the opinion of the law
Officer* of the Crown, who stated that there waj nothing illegal in the
appointment The Parliament passed an Act in 1781 exempting the
Governor-General and Council from the jurisdiction of the Supreme
Cot rt SceP E Roberts, Hilary e/Bntuh Mu (Edn 3rd), p 213

53 J F Stephen Tfti Slorj sf Hstutmar gni Ifu [mbiadunml if Sir Eityak
Imp?, Vol II, p 242
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country They were not willing to take any step which may
weaken the hands of the executive in implementing their political
policy.

5 Reforms in the Administration of Criminal justice

As early as 1772, Wairen Hastings was fully aware of the
glaring defects in the existing administration of criminal justice,
still he preferred to leave it in the hands of the Nawab Under
the judicial plan of 1772 Warren Hastings established a Sadar
Nizamat Adalat at Calcutta” and Mofussil Faujdari Adalats m
the districts But the criminal justice was administered in the
name and under the seal of the Nawab The Company insisted
on this policy in order to allow the independence of the Ni2amat
Adalat as it was sure that any interference in these courts will
adversely affect its political policy in 1774 with the withdrawal
of the Collectors from the districts, the control of the Faujdari
Adalats also passed to the native judicial officers The scope of
the Sadar Nizamat Adalat to control the Provincial Faujdari
Adalats was thus reduced

In 1775, the Sadar Nizamat Adalat was shifted to Murshida-
bad** m order to avoid any Interference und conflict with the
Supremo Court Mahomed Reza Khan was declared innocent
and restored to his office of Naib Nazim of the Sadar Nizamat
Adalat *• He was empowered to superintend the administration
of criminal Justice and polico throughout the provinces

(I) Plan of Mahomed Rera Khan —After his reappoint

ment Mahomed Reza Khan prepared a plan to improve the

administration of criminal justice The plan was adopted in

January, 1776 and continued till April, 1781 According to the

plan, twenty-three Faujdari Adalats were established 4T Monthly
salary of the judicial officers was fixed There was no change in

the constitution of the Sadar Nizamat Adalat except that it now
passed under the superintendence of the Naib Subah, who could

exercise his powers directly over hw subordinates Sadarul Haq
Khan was allowed to continue and preside over this court as

Darogn He was assisted by the Chief QflU, the Chief Mufn, three

54 EadarulHaq Khan was appointed Daroga or the Court and was abo autho-

red to use the teal of the Nawab Daroga worked under the guidance

or the Governor General and Council Mahomed Reia Khan Naib
Sabah was dismissed and arrested in April 1772 and the post of Naib
Sabah war aho tbol/ihed

55 G W Forrest StMiom From tki Slot, Paptrt of Cowrwr Gintral Warren

f/astingr, Vol II, p 436
56 See Dispaithti to bi/igal, March 5 1775, Vol 7, pp 413 426

57 The plan provided for criminal courts one in each of these places Burd
wan Bhagalpur, Bhitarxa, Bhushna, Buboupar Birbhum, Carrakpur,

Chitpur, Chittagong, Dacca Dirajpur Hij U Hugh, Jessore, Kalighat,

Kmhnagar. Midnap ir. Murshidabad, Patna, Purnea, Rajmahal, Rangpur,

Sylhet
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JLfesfms, one Maasht and one Srrttfsiir Instead of Dzr'&^x the

Jfatb Siizh was authorised to use the seal of the Nawab Under the

new scheme by flung salary for each judicial official, Mahomed

Rexa Khan reduced the establishment charges of the Ssdir

Nizamat Adalat and Moftxsjil Faujdan Adalats In other mstten

relating to criminal justice, the ptan made it dear that the courts

will be guided by the provisions of the judicial plan of 1772 **

According to Rera Khan's judiaal plan the administration of

criminal justice continued from 1776 to 1731 During this penod,

Reza khan’s supervision over the criminal judicature proved n

effective and the machinery inefficient due to various factors

Though crimes continued to be punished according to stnct

interpretation of Mohammedan law, justice depended on the mercy

of individuals rather than the strength of the judicial system In

the hands of the unscrupulous judicial officers, the criminal courts

became instruments or oppression and torture Inadequacy of

police forces1 * and the role of Zemindars** further deteriorated

the earning miserable state or affairs in these courts Due to the

protcciion of Europeans and recommendations of the high officials,

it was becoming very difficult for Reza Khan even to punish the

guilty and corrupt officers n Professor B B Mura has pointed

out "‘The transfer of political balance tn favour of the Company
had already shifted loyalty to the British The decree of the

Nizamat, therefore, could not be enforced without the assistance

of the Company’s sepoys who, in their turn, were not enough to

be equitably dutnbuted throughout the provinces The Zemindars,

therefore, tooh undue advantage of the helpless state of the

Nizamat, and being influenced by the uncertainty of political

conditions in the country acted independently oT any superior

authority They not only withheld their support to the Faujdan

53. Sre Miscrllatnu Senes Vo! 355 pp 185-192
59 Set Celniir tjPima Cmttfmfacr, \ ol V, No*. 233, 270 and 422.

60 Raipur Dutrul

R

ktt£, \oJ l,p. S8,\cd IV', pp. 1 6 J -62

61 T K Beaeryec, t> Jn£s, Crwnml Lcr pp. 1 42 2|3
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were authorised to try petty offences This step was taken specially

to have speedy administration of criminal justice

Though the appointment of the Remembrancer and creation

of his office was a remarkable step to introduce reforms and

co-ordinate the machinery of criminal justice but in actual practice

the control exercised by the Remembrancer proved very weak

and ineffective In order to conceal the real deteriorating

state of affair* and gain Special favour from the Remembrancer,

the courts began to submit reports to present a favourable picture

of the affairs rather than the true position which in fact misled

the Remembrancer in taking final decision This system anyhow

continued to function until Lord Cornwallis m 1790 completely

overhauled the old setup of Mohammedan Criminal Courts and

introduced important changes in the Mohammedan Criminal law

and procedure

The reforms of Governor General Warren Hasting* only

touched the fringe of the whole problem ofimproving the criminal

justice Other important factors, namely, the constitution of

criminal courts, the defects and seventy of Muslim Criminal law,

the mode of trial and proceedings in the criminal courts, which

mainly required vital reforms and special attention were left

untouched subsequently It w not a fact that Warren Hastings

never thought of intioducing reforms in these directions Warren

Hastings'* judicial plan of 1772 proved that he had Ins own con-

structive ideas and plans »o improve the judicial system But he
failed to implement his ideas and plans became of certain limita-

tions** which were due to his conflict with hostile Members of the

Council,** wavering support of the Company’s Directors in

England, antagonistic interests of political parties in England

prejudicing hu reputation Referring to the lack of power and

means equal to hts responsibilities, Warren Hastings wrote, “The

65 G W Forrest, Select**' from the Slat* Pepin of Governor-General Warn*
Hastings Voi II, pp 337 m2

66 See Hastings Letter to the Court of Directors, Dec 3, 1774, Bengal Letters
Received Vol XIII, pp 247 250 See also, S We.tzman, Warren Hastings
and Philip Francis, Chapters II and III
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meanest drudge, who owes his substance to daily labour enjoys

a condition of happiness compared to mine While I am doomed

to share the responsibility of measures which I disapprove, and to

be idle spectator of the rum which I cannot avert” *7

Appreciating the contribution of Warren Hastings, Lord

Macaulay said, ** internal administration, with all its blemi

sties, gives him a title to be considered as one of the most remark

able men in our history He dissolved the double Government

He transferred the direction of affairs to English hands Out of

a frightful anarchy, he deduced at least a rude and imperfect

order The whole organization by which justice was disjiensed,

revenue collected, peace maintained throughout a (vast) territory

, was formed and superintended by him He boasted that

every public office, without exception, which existed when he left

Bengal, was his creation It is quite true that this system was

at first far more defective than it now is But whoever seriously

considers what it is to construct from the beginning the whole of a

machine so vast and complex as a government, will allow that

what Hastings effected deserves high admiration” •*

In the light of these observations there appears sufficient

justification when Professor Penson states that “Cornwallis built

On foundations already laid or begun to be laid by bis predecessors

and especially by Hastings It was the emphasis rather than the

principle that was new, but the principles were now clearly stated

and the strength of the home government was used to enforce

them” n

On the whole, Warren Hastings' various reforms are clear

testimony to the fact that he was not only a capable administrator

but a great inventive genius also He adopted the method of

“trial and error" in uprooting the evils of the existing judicial and

67 Letter of Hastings lo Lord North March 1775 quoted in Lyall, Worm
Hastings p 72

68 Macaulay Esioy cn Warm Hastings, pp 83-84

69 Tht CambnJgt History ofMur Vol V, pp 436 437
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executive systems and never hesitated even in taking bold steps

to remove such evils In spite of the Tact that his role » con

deroned in connection with certain unfortunate cases,
70 he proved

that even in the most critical hours m his life be never lost courage

but tackled the situation with the best of bis abilit} As the £nt

Governor General he proved himself one of the most faithful

servants of the Englilh East India Companv, who played a vital

role tn further strengthening the foundation, which was earlier

laid down by Clive, for the future expansion of the British Empire

in India n

70 Jr ~ of R*J* N*nd I'umar the Patna Cate the Cor turah C«e ft
Sri Chapter V

71 For more deta b Set Chapter V of th j Book
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the Company into partnership, assuming the position of a control-

ling and dominant partner in all matters It war acceptable to

the British Parliament and gradually the British Government made

every effort to realise it

The spirit of bargaining with the Company started by an Act

of 1767 when the British Government permitted the Company to

retain its territorial acquisitions and its powers for two years on

condition that a sum of £ 400,000 per year be paid by the-

Company in return to the Crown Its total annual receipts from

India were estimated at not less than two million "so that the

British nation took heavy blackmail upon the Company’s gains,

however they may have been gotten ’** The demands of Parlia-

ment continued increasing as it was supposed that the Company
was making fortunes in India, till it was discovered that the

Company instead had fallen into debts In spite of the Company’s
deteriorating financial condition Parliament derived advantage

and asserted its right to the sovereignty of the Indian territories

(ii) Corruption, administrative problems. Company’s
finances and other calamities —The stones of the unscrupulous
way in which the servants of the Company acquired huge fortunes

also influenced public opinion in England against the Company's
acuvities in India

4

For their illegal gams and huge wealth,* on
their return to England, they were nicknamed as "Nawabs".
Their luxurious ways of life in England attracted the attention of
the ruling class and stimulated the public mmd to believe that this

was the product of their crimes and oppressions tn India * After

3 Alfred Lyall, The Rue and Expansion of the British Dominion in India,

pp 172-3
4 Lucy S Sutherland, The East Indian Company In 18th Centurty Politics, p

147 See also. Bolt's Consideration on Indian Affairs and Dow's Hutory
of Hindustan

5 Due to their private trade they collected vast fortunes They were not
paying transit duty and tried to displace Indian Officials whosocser resisted

them See, Mill, History of British India Vol III, pp 326-7 English
people monopolised trade in essential commodities and sold them after
earning huge profits See. Lecky. Hutory of England, Vol III, p 474
Beatnce Pitney Lamb in India A World in Transition, at p 39 said, • hav-
ing acquired political power, the new Western rulers absorbed many of
the autocratic tendencies of the Oriental despots whom they had displaced
A horde of retamers and ostentatious 1usury became desirable Despotic
tempers seemed appropriate to their new status In this sense, English-
men lived like the Nawabs they had dispossessed ”

6 Adolphus Hutory of England Vol I pp 345-348 See also Malcolm,
Life ofClue, Vol III. pp 313-16 , Adam Smith, Wealth ofNations Vo) II

Book IV, pp 250-257 P E. Roberts, in History of British India at p
179 said. During the fifteen years that followed the battle of Plassey,
immense wealth was brought back from India by retired servants of the
East India Company, who bought estates and rotten boroughs, and ex
pected to be received on terms of special equality with the old bided
aristocracy The ‘Nabobs.* with their orientalized ways and ostentatious
expenditure, figure largely m the caricature and satire of the age ”
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acquiring wealth m India, on their return to England, the
Company s English servants constituted themselves into a very
formidable political power and by purchasing seats in Parliament
they assisted the landed aristocracy to meet their own political
ends The corruption had, however, developed into a canker for
which there was no easy remedy "The portrait of Bengal" wrote
Warren Hastings, "fails short of the life Will you believe that
the boys of the service are the sovereigns of the country under the
unmeaning title of Supervisors, Collectors^ of the revenue,
administrators of justice, and rulers, heavy rulers, of the
people" ?t

Certain administrativeproblems also provided an opportunity
to the British Parliament to intervene in the Company's control in
India The system of dual government further created many prob-
lems There was no proper judicial administration, the police, if

there was any, oppressed instead of protecting , the revenue officials

were tyrannical, and above all, the diverse controlling interests

clashed amongst themselves and made confusion worse confound
ed There were separate Presidencies in India but no strong
central authority to control and guide the affairs of the Company

The Company was m fact running into heavy debt It had
to pay large sums of money* as tributes and pensions to the

Mughal Emperor in India, to the British Government in England,
to the military establishments which it maintained and the many
wars that it fought In thu way its whole revenue was consumed
Still, the appetite of the Proprietors for more dividend continued
increasing Their dividends were raised in 1766 from $% to 10%
but they were still not satisfied and the dividends were further

raised to 12J% in 1767 to satisfy them

Two great calamities further worsened the Company's posi-

tion The Company’s defeat in 1769 at the hands of Haider All of
Mysore was a shock to certain members of the British Parliament

In 1770 a terrible famine in Bengal took place Referring to the

Eable condition of the people in Bengal at this time, Kulkarni

pointed out "The cup of their misery overflowed when an
appalling famine overcame them in 1770 At least one fifth of its

estimated population of fifteen millions perished without food

But the Company's servants were unmoved by the disaster
’ *

7 A Mervyo Davis Warren Hastings pp 76-77 See also at p 311 where
in his letter to Macpherson Warren Hastings made complaints about the

conditions in Oudh and stated Lucknow was a sink of inequity

what will you think of clerks in office clamounng for principalities

m the confidence of exhausliess resources they gambled away two lakhs

of rupees at a sifting and still grumbled that their wants are not attended
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It was really a paradox that while the Company was facing

great financial difficulties, its servants were becoming richer

The Company was declaring high dividends merely for the sake

of its Proprietor’s benefit. At last m 1772 the Company w*»

Forced to apply to the British Got eminent for a loan or one mtlhon

Pounds to save it from rum

The British Parliament got an opportunity to tighten its

stronghold on the Company's affairs The Home of Commons
appointed two Parliamentary Committees, namely, a Select

Committee of 31 members and a Secret Committee of 13 members,
to study in detail the financial position of the Company and
related matters and to uproot corruption from the administrative

and judicial machinery of the Company The Select Committee
presented twelve reports and lh-» Secret Committee presented six

reports According to Harrington, the Committee of Secrecy

reported with reference to the Courts of Justice, " the

despotic principles of the Government rendered them the mstru
men ts of power rather than of Justice, not only unavailing to

protect the people but often the means of the most grievous

oppressions under the cloak of the judicial character
*’,#

In March 1773 the Company renew ed an appeal for a loan

and subsequently in May the House passed a i (solution,
,rTbat all

acquisitions made under the influence of a military force, or by
treaty with foreign princes, do of right belong to the State

*'u
Though ordinarily a resolution of the House was not considered

enough to make law, n dearly indicated the future trend of
Parliament’s action Lord North said that such a loan could only
be granted with the consent of Parliament Ulumately two
Acts were passed by Parliament in 1773 The first Act granted
to the Company a loan of£ 1,400,000 at 4^> interest. Besides

this, the Company was also allowed not to pay Its annual sum of

£ 400,000 to the Exchequer until the new loan had been dis-

charged The Company was forbidden to dedart, dwidends
exceeding 6% and it was required to submit accounts after every
six months to ihe Treasury

The second and far more important was the Regulating Act,
1773, which was introduced by Lord North on 18th May, 1773 in

the House of Commons as Regulating Bill Its three main objects
were to reform the constitution of the Compmy, to reform the

Company’s government in India, and to provide remedies against
illegalities and oppressions committed by the serv ants of the Com
pany in India Accordingly, the Regulaung Act changed the

constitution of the Company at home, altered the structure of the
Government of India and provided, though in a very inefficient

10 Harrington's Analysis VoLI p 27
11 Parliamentary Debates (

U

JCJ, Vol XVII Co! 903
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manner, for the supervision of the Company by a ministry When
the Bill was introduced in the House of Commons, it was severly
criticised The Directors declared the Bill to be an attempt to
virtually transfer the Company’s powers to the Crown and destroy
the Company's very existence Edmund Burke denounced it as
"an infringement of national right, national faith and national
justice” The Bill was ultimately passed by an overwhelming
majority or the House of Commons” on the 10th June, 1773 and
subsequently by the House of Lords1* and received the Royal assent
on 21stJune, 1773

2 Salient Features of the Regulating Act

The Regulating Act, 1 773 permitted the Company to retain
ns Indian possessions, but its management was brought under the
definite, if only partial, control of Crown and Parliament The
Act may be regarded as Parliament s first attempt to construct a
regular Government for India and to inters cne in the control of
the Company’s administration It was mainly intended to impose
control over the Company and the servant

t

of the Company in

India as well as in England

The Regulating Act introduced vital changes in the Consti-

tution of the Company m England The Directors of the

Company were elected for a period of four years, one fourth of
them were to retire every year and the retiring Directors were not
entitled to be elected again As pointed- out by Kaye "The
effect of this provision was to secure stability and continuity in the

policy of Directors” The voting qualification for the Court of
Proprietors was raised from holding a stock of £500 to £1,000 and
restricted the franchise to those only who held the qualification for

at least twelve preceding months An unfortunate feature of the

new provision was that those possessing a stock of £3,000 were
given two votes, while those possessing a stock of 10 000 were

given four votes each As such, Keith observed, ' the

measure failed to improve the quality of the Court of Proprietors

or to prevent power being readily purchased by servants of the

Company returning with the spoils of the East' 14 In order to

assert the Parliament's control over the Company, the Directors

were required to place regularly all their correspondence, regard

ing civil and military affairs with the Indian authorities, before

the Secretary of State All correspondence relating to revenues

in India was required to be placed before the Treasury in

England

(1) Appointment of Governor General and Council —
The Regulating Act made certain important alterations in the

12 Jn the House of Commons n was passed by 131 votes to 21

13 lu the House of Lords by 74 voles to 17
14 A B Keith, A Constitutional History of Ind a p 71
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structure or the Company’s Government in India J * A Gov ernor-

Gencril and four Councillors were appointed for the Presidency

of Fort William m Bengal The Governor of Bengal was

designated as the Governor General of Bengal They were

appointed for hve years and their salaries were also fixed A
casual v cancy in the office of the Governor General was to be

filled by the senior most member of the Council Any v acancy

in the Council was to be filled by the Company with tli Crown’s

assent

The Act stated the names of the first Governor General and

four Councillors Warren Hastings 14 who was Governor of Bengal,

was appointed the first Governor General The other four mem
bers of the Council were—Richard Barwell

,

17 General Clavering,1*

Phillip Francis1* and Colonel Monson * 8 Out of these four

Councillors three were sent from England This step was taken

in order to control the servants of the Company as the Councillors

wtre not having any vested interests m India Their term of
office was for five years and the King was empowered to remove
them even earlier on the recommendation of the Court of

Directors In the proceedings of the Council the decisions were
to be made by the majority of the members present In the

case of division among the members being equal, the Governor-
General was allowed a casting vote I he Governor-General in

Council was given all the powers to govern the Company’s
territorial acquisitions in India, to administer the revenues of
Bengal, Bihar and Orissa and to supervise and control the general

civil and mtlitary government of the Presidency

The Presidencies of Bombay and Madras were placed under
the control and superintendence of the Governoi^General in-

Council while exercising their powers to make war and peace
In matters relating to hostilities and treaties the Presidencies were
required to seek prior approval of the Governor General m
Council except m cases of imnun-nl necessity They were

15 Soph a Weitrimn ii arren Hastings and Phillip Tra ids p 15
16 from April 13 1772 to October 19 177-1 Warren Hastings was Governor

or Bengal and from October 20 1774 to February S 1785 he remained
Governor General or Bengal He was not Governor General or India as
there was no such post at that time

17 Probably the Ministry thought it advisable to give another place to a
servant of the Company and selected Bmvcll somewhat at random He
'{ '{i

1 nia
<yi
D ^ “Milies Pen lerel Moon ttarren Hastings and British

18 B fore Ins appointment to the Council in Indn Clavering served in
Europe and the West I idles as a profess onal soldier In 1777 he died in
lnd i

19 Phil) p Francis was a clerk in the War Office in England before his appoint
ment to the Council in India He was very ihie b\ t from the time of
! is jotmng the Indian Council he was a b tier enemy of Hastings and
Impcy

*0 Geo ge Monson was a distinguished sold er at Po id cherry in 1760 and
liter on he was niJ<.-de-catnp to George HI
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required to uansmit all necessary information concerning the
government, revenues or political position of the Company to the
Governor General The Governor General and the Council were
to Jtcep the Court of Direciors fully informed of aV tbesr activities
affecting the interests of the Company and they s/ere also to work
in entire obedience to the orders and instructions of the Court
of Directors

(U) The Supreme Court ofJudicature —Section 13 of the
Regulating Act empowered the Crown lo establish by Charter a
Supreme Court of Judicature at Fort William in Calcutta This
provision was specially made to remove the defective state of the
judiciary as it existed under the Charter of 1733 The Supreme
Court was to consist ol a ChiefJustice* 1 and thre* PuisneJudges,**
being barristers of not less then five years’ standing to be appoint
ed by His Majesty It was further provided that the Supreme
Court will have full power and authority to exercise all civil,

criminal, admiralty and ecclesiastical jurisdiction In criminal
cases it will act as a Court of Oyer and Terminer and Gaol
Delivery for the town of Calcutta and the factones subordinate
thereto

The Supreme Court was authorised to form and establish

such rules of practice for the subordinate courts as were necessary

for the administration of Justice and due execution of all the

powers as stated in the Chapter It was recognised as a Court
of Record

The jurisdiction of the Supreme Court was also regulated by
the provisions of the Regulating Act Its jurisdiction was restrict

ed to certain categories of persons which the Act deGned The
Supreme Court was given jurisdiction over all British subjects

residing in BeDgal, Bihar and Orissa It was authorised to hear

and determine, tn these Provinces, all complaints against any of

the Crown's subjects for any sort pf crime, misdemeanours or

oppressions Where a suit was filed against any person who was

directly or indirectly m the service of the Company or employed
by any of the Crown ’a subjects, such litigation was also wiihin

the jurisdiction of the Court Apart from this, it was also

empowered to exercise its jurisdiction in suits filed by His

Majesty s subjects against any native inhabitant of India where the

21 The Charter of 1774 appointed Sir Elijah Impey as Ottef Justice of the

Supreme Court at Calcutta The appointment was made by Lord Bathurst

the Chancellor on the recommendation ofThurlow who was then Attorney

General Stephen Story of Vimcomor Vol I p 3 . . ,
Letters Patent appointed three other judges namely Robert champers ot

Ihe Middle Temple frit called lo Bar on 22nd May I76J John Hyde of

L ncoln s Inn called to the Bar on 6lS November J 758 and LcMaistre 0r

the Inner Temple cilled to the Bar on 20th June 1760 Home Miseel

(aneous Series Vol 108 pp 311 29
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parties had already agreed under a contract to submit such cases

to its jurisdiction Such jurisdiction was exercised by the Court

only when the amount involved m the cause of action exceeded

Rs 500

The Regulating Act specifically laid down that the Supreme

Court will be incompetent to exercise its criminal jurisdiction over

the Governor General and any of his Councillors The Court

had no power to arrest or imprison them in any action

Immunity of the Governor-General and his Councillors has

granted m order to safeguard them from unnecessary harassment

and also to maintain their prestige as they were head of the

executive

Section 38 authorised the Governor General, members of the

Council and the Judges of the Supreme Court to act as Justices

ofthe Peace and to hold Quarter Sessions

The Act further empowered the Crown to issue a Charter* 5

to make provision for appeals from the j udgments of the Supreme
Court to the King in Council and also to state the conditions and
circumstances under which such appeal was to be allowed

(iu) Legislative power —The Regulating Act granted
legislative power to the Company’s execurn e authority in India

The Governor General and Council v\ere authorised to make and
issue rules, ordinances and regulauons for the good order of aval

government of Company’s settlements at Fort William and other

subordinate factories and places This general power was granted
subject to certain qualifications ** They were required to be just

and reasonable and not repugnant to the laws of England They
were not to be valid or of any force until they were duty registered

in the Supreme Court with its consent and approbation u The
rules and ordinances were registered only after the expiration of
twenty days from their open publication Even after their

registration, m England any person was legally emtiled to file an
appeal against such regulation to the King in Council within
sixty days after its pubheauon there The King m Council had
the power to set aside and repeal such laws if they were considered
defectiv e W ithin a period of sixty days from its registration an
appeal was allowed to be made to the Supreme Court at Calcutta
challenging the legality of the rules and regulauons Copies of
such regulations were to be sent to the Secretary of State m
23 W H Morley Admn strution of Justice m Ind j. Charter of 1774

pp 549 87
24 Section 36
25 A parallel may be seen when in the past it was required that corporations

should enter by-laws on record with Justices of the Peace and have them,
examined by the Chancellor or Judges (15 Hen VI cf 19 Hen VII
C.7J Petty J ia Ramncfi md Urtamul v Glass (1344) Cr Cas 360.
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England The King reserved the power to disapprove them at
any time within two years from the date they were passed by the
Governor General and Council **

It appears that these qualifications, to the rule making powers
of the Govenor General and Council, were specially introduced
to safeguard not only the interest of the British people but also
the imperial policy of the British Government in India According
to thi3 procedure the Supreme Court played an important role in
checking rules, ordinances and regulations which were passed by
the Governor General and his Council Their hasty acuon was thus
checked by entrusting the Supreme Court with superior powers

Apart from the above stated powers, the Regulating Act con-
tained various other provisions which were specially aimed to
prevent the abuses and corruption in the Company’s administrative
machinery in India The Company’s officials were prohibited
from engaging themselves in private trade and also from accept
mg presents in various forms 17 The Courts in England were also
empowered to punish English people for their crimes or mis
demeanours which were committed during their service under the
Company in India *'

3 Charter of 1774 and the Supreme Court at Calcutta

The Regulating Act, 1773 superseded the provisions of the

Charter of 1753 and empowered the Crown to establish a Supreme
Court Under Section 13 of the Act, George III issued a Charter
on 25th March, 1774 which established the Supreme Court1* at

Calcutta Just like its predecessor, the Mayor’s Court, the
Supreme Court was also a Crown's Court

The Charter of 1774 constituted the Supreme Court and
elaborately defined its jurisdiction and powers 10 Sir Elijah

Impey* 1 was named as the first Chief Justice while Stephen

26 Section 37
27 Section 23
28 Section 39

, ,

29 The establishment of the Supreme Court made Governor General Warren

Hastings a bit disturbed He commented if be was really trusted why
was he not granted power? commensurate with his responsibilities 7 He
foresaw the likelihood of a conflict and disliked the idea of importing

into Bengal all the paraphernalia of the English law However there was
one consolation that his old school fnend Elijah impey « as to be the

first Chief Justice See Penderel Moon Worm Hostings and British India

p 94
30 The Charter was drawn by Impey and revised and settled by Thurlow

the Attorney General Wedderbum the Solicitor General De Gray
Chief Justice of the Common Pleas and Bathurst the Lord Chancellor

Hence Impey knew the true intent and purpose of the Charter of 1974

Elijah Impey Speech p 26 .Stephen Story of Kuncomar Vol 1 p 3

31 He was having seventeen years standing at the Bar Home M scellaneous

Series Vol 115, p 17
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C LeMaistre,*' Robert Chambers** and John Hyde** were named

as three Puisne Judges 11 For the subsequent appointment of a

judge the Charter stated the qualifications as of at least five years’

standing as a Barrister of England and Ireland The judges

were to hold office at the pleasure of the King Each judge of

the Supreme Court was to be a Justice of the Peace^ and was to

hate authority and jurisdiction as the Judges of the King’s Bench

in England had under the Common Law The Court was

authorised to establish rules of practice and process It had the

power to appoint the necessary subordinate staff and regulate the

court fees with the consent of the Governor-General

The Charter granted civil jurisdiction to the Supreme Court.

Where the cause of action exceeded Rs 500, the Supreme Court

was authorised to hear m the first instance It could also hear the

matter by way of appeal from the decision of a Mofussil Court, a

Company’s Court Where the valuation of a suit exceeded 1000

Pagodas an appeal could Jie to the King in-Council within six

months from the decision of the Supreme Court

While exercising its criminal jurisdiction the Supreme Court

was to be a Court of Oyer and Terminer and Gaol Delixery in and
for the town of Calcutta, the factory and Fort William and the

other factories subordinate thereto All offences of which the

Supreme Court had cognizance were to be tried b\ a Jury of

British subjects resident in Calcutta

The Supreme Court w-as empowered to superintend the Court
of Collector, Quarter Sessions, and the Court of Requests and was
empowered to issue to these Courts the writs of enhoran, mandamus

,

error or fuKidcnda The Court was also granted full ecclesiastical

civil and criminal jurisdiction oxer all the British subjects
in Bengal, Bihar and Orissa and oxer all the persons employ ed
directly or indirectly m the serxice of the Company The powers of
a Court of Equity and those of a Court of Admiralty for Bengal,
Bibar and Orissa and the other adjacent territories and islands under
the jurisdiction of the Company , xs ere alio given to it The judges
of the Supreme Court were authorised to admit attorneys and
advocates and they nominated three persons for the office of sheriff

32. Impey Papers Vol 16259 Impev to Dunmnp 30th August. 1777 pp 82-83
(British Museum)

, Impey to Thurh* 30th August, 1777, pp 84-85
53 Of three puisne judges Chambers a \ memo Professor of Law at

Oxford was ihc most distinguished Memoirs of tl i/han Hickes Vol
III pp 220-21

34 Imply Papers Vol 16"*59 (B M ) Impe\ to Thurlo* 30th August, 1777
pp 84-85

35 When Judges of the Supreme Court landed at Chandpal Ghat of Calcutta
Hastings ofunally welcomed them on 19th October 1774 See H E. A.
Cotton Calcutta Old and An, p KM , H E. Busked, Echoes from Old
Calcutta, p 60
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when selection was made by the Governor General and Council
The Supreme Court was vested with four distinct jurisdictions
namely, civil, criminal, acclesiastical and admiralty *« Thus the
Supreme Court at Calcutta was granted the widest jurisdiction
and many important powers Keeping in view the jurisdiction
of the Court, the population of the three provinces (Calcutta,
Bombay and Madras) may be classified into four distinct catc
gouts, namely, British subjects the servants of the Company, the
inhabitants of Calcutta and the Indians residing in the three
provinces

1 Critical estimate of the provisions of the Regulating
Act and the Charter of 1774

Though the aims and objects17 of the framers of the Regulating
Act were very good, many defects came to light subsequently They
were either due to the inexperience of the policy makers in Indian
affairs or due to defective drafting of the provisions of the Act
The British Government appeared to be over ambitious to intro

duce various reforms in the executive and judiciary but there was
lack of co ordination between them The framers of the Act pro
babfy suffered from certain limitations which affected the very

character of the Act It appears that they had no up-to*date

knowledge of the Indian affairs The Regulating Act was a half
measure and disastrously vague in many points 18 Some very

serious omissions were made in the Act and various terms of the
Act were left undefined which ultimately resulted in conflict,

confusion and criticism On the one hand the Governor General
came into conflict with the members of his Council, on the other,

the Supreme Court came into conflict with the Governor General
and Council A brief account of the conflicting and defective

provisions, which led to the failure of the policy of the Regulating

Act, may be stated as follows

(t) The Regulating Act appointed a Governor-General and
four members of the Council It was expected that this new
set up will improve the old defective state of affairs In the first

instance, persons, who were to occupy these posts, were also named
in the Act Only one Councillor Richard Barweli and the Governor

General Warren Hastings were appointed from amongst the

Company’s servants working in India They wire well acquainted

Morley Adnmtstrat on of Jutttce m Ind a pp 549 87

Perhaps the mam object of the Act was to establish a self acting balance

of powers and tc prevent abuses by a system of co-ordinate authorities

See Sir Alfred L y all Warren Hastings p 53

P £ Roberts. History ofBritish In la p lo2 The Regulating Act in fart

accommodated conflicting mtercs s and contradictory principles It was
a sort of compromise and a temporary settlement SeeB N Pandcy

The Introduction of Crtg! sh Late In India p 35 C Ilbert The Government

of India pp 53 54



120 INDIAN LEGAL AND CONTTmmONAL HISTORY {Chap

with the Indian political development and the Company's role m
India The British Parliament made the mistake of sending out

to India three Councillors, namely C!a\ enng, Monson and Franco,

who were altogether new and were ignorant about Indian affairs

They came to India at the instance of some politically irfluential

leaders m England and were thoroughl) prejudiced against

Warren Hastings and the Company's officials in India, as was

proved by their role in the subsequent proceedings of the Council

with the Governor Genera! Several times Got ernor-General

Warren Hastines found himself out voted by the factious majority

of the Council 19 It led to constant conflicts between the Governor-

General and Members of his Council on various issues 4a Such

frictions were bound to react on the efficient working of the

Governor General and Council, which was the highest authority

in India for policy making and decision taking regarding the

Company

(ix) By empowering the Governor General of the Presidency

of Calcutta to have control over the other two Presidencies of

Bombay and Madras, the Regulating Act sowed seeds of constant

conflict between them The Act made the mistake of giving

power and at the same ume laying down an exception to it As
a result of it the latter nullified the former The exception to

the mam provision authorised the Presidencies of Bombay and
Madras to take independent decisions in the case of ‘'imminent
necessity " It proved to be a very vague phrase in actual work
mg Taking full advantage of such emergency powers, Bombay
and Madras Governments began to take decisions regarding their

relations with other Indian powers without even consulting the

Governor General on the plea of emergency They declared wan
with the Marathas and Hyder All respectively w ithout making
any reference to the Governor-General and Council at Calcutta
Thus the ambitious Governors of Bombay and Madras came into

conflict with the Governor General It created new conflicting

situauons and problems regarding the Company s relations with
Indian aud Foreign powers It gradually widened the gulf bet
wecu the Calcutta and other presidencies and the growing ten
dcncy of taking independent decisions stimulated the trend

39 Sir John Strachey does not employ expressions too strong when be charac
tenses the plan of governing an empire by a constantly shifting majority
at (he Council Board os impossible aod folly See W K Firmtoper
Select Committee ofthe Haute ofCommons on the Affo rs oftne East {mfs
Comoan}, Fifth Report p cclv

4 0 Three members of the Council tried to secure powers from Wairta Hast -gs
and Harwell and were eager to prove that due to their arrival Bengal
was s ved from ruin It was also their amb non to remove \\ arren Hastings
and to -ppoint any one from their group as Governor General Franus
wis the most ambit ous and b u-r enemy of Warren Hastings See,
Letter of Co! \fonson to Rock ngham 3rd Aucust 1775 Rockingham
Ropers R l tSSJ George Vcmsinurl to John Catlaud 4th January 177

^

Europ an Letter Book pp. 51 53
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towards secession from the central authority of the Company's
Government in India Ultimately, it resulted in weakening the
British control over Indian territories till steps were taken by
the British Parliament to control the abuse of such power

(iu) It was very difficult to gather from the provisions of the
Act as to what was the legal position of the Company m India
The Company was holding its powers tn India from the British
Crown and the Mughal Emperor The Company s legal position
m India was as Dtwon of the Mughal Emperor Due to this fact
the British Parliament hesitated to assume complete sovereignty
over India According to law the British Crown could assert its

sovereignty only on the rights the Company had secured from
British Parliament Parliament also disliked the idea of recognu
mg the sovereignty of the Mughal Emperor in the Regulating Act
specially when they knew that Mughal sovereignty in fact was
nominal and slowly waning Parliament s effort to assert its

sovereign rights on the Company's Dtwont lands was possible only
after the complete extinction of the Mughal sovereignty which it

preferred to wait and see Most probably because of this fact the
Regulating Act was immediately vague in its terminology on vital

issues From the provisions of the Act, it was difficult to maintain
m practice the theoretical distinction between the two spheres of
the Company's authority, namely, as the agent of the British

Crow n and as an officer of the Mughal Emperor Neither the
Company was asserting its right over the Diwam land not was it

expressly keeping quiet on the related issues There appears to be
great truth in the observation ofJ F Stephen that the drafter*

of the Regulating Act did not wish, * to face the problem with
which they had to deal and to grapple with its real difficulties

They wished that the King of England should not act as the
sovereign of Bengal, but they did not wish to proclaim him so They
wished not to interfere in express terms either with the Mughal
Emperor or with the Company which claimed under him 11

(id) The Regulating Act provided for the establishment of a
Supreme Court In pursuance of these provisions the Crown by issu

ing the Charter of 1774 established the Supreme Court at Calcutta
and appointed eminent Judges to preside over the Court The
Governor General and Council were constituted under the same
Act by the Crown In actual functioning both of them » e

judiciary and executive came into serious conflict*2 amongst

41 J F Stephen The Story of Nuncomor and the Impeachment ofSir Eljah
Impey Vo! H p ] 29

42. The Charter gave precedence to the Chief Justice after the Governor
General over the Members of the Council The Councillors considered

this precedence a matter of jealousy and reproach Chief Just ce
Impey was a school friend of Warren Hastings See Franca to Situ
8th Nosember 1774 Quoted in Weitzman Hastings ard Franc s p 296
Motley Adm mstratton of Justice In India Charter of J774 p 55

1
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themselves ov er certain issues Each claimed their superiority ov er

the other on the basis of their appointment by ms Majesty 41

The Regulating Act failed to define their mutual relationship and

no procedure was laid down to avoid any future conflict amongst

them The Governor General and the Council were exempted

from the criminal jurisdiction of the Supreme Court except in

cases of treason and felony and they were not liable to be arrested

or imprisoned but the provisions were incomplete as many other

matters were left untouched by the Act which were very necessary

to maintain the prestige of the high office of the Governor General

and Council

(c) The jurisdiction of the Supreme Court was connned to

"Brituh subjects” in certain respects and the native inhabitants

were exempted But nowhere, i t neither in the Act nor in the

Charter of 1774, was it defined as to who were the ‘'British sub

jects" While defining the “British subjects," Stephen expressed

great doubt about its real meaning and pointing out the confusion

he stated “That in one sense the whole population of Bengal,

Bihar and Orissa were British subjects and m another sense, no
one was a Bnush subject who was not an English born and in

a thud sense, all the inhabitants of Calcutta might be regarded as

Bnush subjects 14 Thus the question arose, what did the employ
meat of the Company actually constitute? W hether the rammdars**
and the farmers were servants of the Company’ Due to the use

of vague terras in the Act, Judges interpreted it in the widest sense

to extend their jurisdiction Judges placed all those directly or

indirectly employed by the Company and those employ ed by British

subjects under the junsdicuon of the Court 44

(n) The Regulating Act was not dear regarding the law
which was to be administered by the Supreme Court Whether
it was to be the law of the plaintiff or that of defendant’ W hether
the law of Hindus or that of Mohammadans The Judges knew
nothing about Hindu or Muslim law, they knew only English law
and usages Burke remarked “ that no rule was laid down
uther in the Act or the Charted by which the Court was to judge
No description of offenders or species of delinquency were properly

Refernng to The Provisions of the Act Punmah in Const (mortal History
of /nd a at pp 16-21 states That they obscured the intention of the
authors and lent themselves to more than one interpretation and so brought
about serious conflicts between the Supreme Court and the Supreme
Council
Stephen, Story of A uneomar Vol II p 126
Raja of Aa»p rah s case where the Supreme Court claimed junsdiNiOn
over the Zammdirs her details see Important cases at p 125 and
onwards
For imperfections of the jurisdictional defimt on in the A t see Kaye
Administration of the East India Company p 329 Cowell, History and
Constitution of Court and Legislatne Authorities in India pp 5} 54
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ascertained, according to the nature of the place or the prevalent
mode of the abuse ”iT

James Mill condemns the English law and process, which was
adopted by the Supreme Court, as arbitrary and mechanical
Criticising the English law, as it existed at that time, James Mill
said "The English Utv, which in general has neither definition
nor words, to guide the discretion or circumscribe the licence or
the Judge, presented neither rule nor analogy in cases, totally
altered by diversity of ideas, manners and pre existing rights

,
and

the violent efforts which were made to bend the rights of the
natives to a conformity with the English laws, for the purpose of
extending jurisdiction produced more injustice and excited
more alarm, than probably was experienced, through the whole
of its duration, from the previous imperfection of law and
judicature "**

(«>) The framers of the Regulating Act failed to lay down
any provision dealing with the relationship between the Company’s
Courts and th«* Supreme Court which was established by the
Crown They derived their authority and jurisdiction from two
different sources, namely, the Company’s Adalats were established

under the authority of the Mughal Emperor granting finnans to

the Company and were governed by the treaties with the Nawabs
of Bengal, the Supreme Court of Judicature at Calcutta was a
Crown's Court established by a Charter of 1 774 under the audio
rity of the Regulating Act of 1773 The Regulating Act made
the jurisdiction of the Supreme Court partially concurrent with
that of the Adalats without unifying the sources of sovereignty

from which each derived authority t0 The Adalats looked only

to the Governor General and Council at Calcutta for support and
guidance They were two different entities and friction amongst
them was bound to arise 11 A series of conflicts between the two

47 Select Committee 9th Report (1783) p 6
48 James Mil) History of British Jntlu Vol JIJ pp 502 503
49 la the Srory of huncomor and the Impeachment of Sir Ehlah Impey Vol II

at p 125 J F Stephen Mid Like many laLr statutes the Regulating Act

used language involving problems the solution of v<hich was left to those

who had to work it because Parliament either from ignorance or timidity

did not choose itself to solve or even Co study them
50 B B Misra The Judicial Administration of the East India Company in

Bengal Ch IX, pp 2t4-216 ,
51 Philip Francis in his letter to Lord North in February 1775 while admit

ting this defect advised him that the King s sovereignty over the provtnees

may be declared He stated Without it there can properly be no govern

mem in this country The people at present have either two sovereigns

Or none The junsdiction of the Supreme Court of Judicature

should be made to extend over all the inhabitants who will then know
no other sovereign but the King of Great Britain I conceit e that this

may be done without touching the county courts or o^parting from the

laws and customs of the people See Parl.es and Menvale Mentors of
Sir Philip Francis Vol II p 27
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systems ofjudicature arose Adalats vi ere backed by the Council

at Calcutta and, therefore, the conflicts actually developed bet

ween the Council and the Supreme Court The majority of the

Council stood firm in adopting its extreme views while the Judges

of the Supreme Court laid emphasis on their superiority to imple-

ment their decisions

(ini) The Regulating Act failed to make it clear whether the

management and government of territorial acquisitions and

revenues of the kingdoms of Bengal, Bihar £nd Orissa vested m
the Governor General and Council, was or wa$ not, to be exempt

from the jurisdiction of the Court It wa* a matter of great

public importance that the collection of the revenues afforded the

richest opportunities for oppressions by persons who were employed

by the Company On this matter the Council and the Supreme
Court came into severe conflict The former pleaded exemption

for its officers from the Court's jurisdiction for their acts in the

collection of revenue On the other hand, the Court stated that it

was their primary and most important duty to hear cases in which
the complaints were made against the revenue officers for their

illegal acts

The post Regulating Act period j * from 1774 to 1780,

gave rise to a series of conflicting problems and situations Many
leading cases, t g Raja Piand hwtutr, Patna case. Raja of Kastjurah,

Kamal ud dm, Rant of Burdwan, Suarup Chand, etc , pointed out

the lacunae and the defective provisions of the Regulating Act
The conflicts, which were not only amongst the Governor-General
and his Councillors but also between the Council and the Supreme
Court proved the inefficiency of the machinery created by the
Regulating Act as well exposed the vague and defective provisions
of the Charter of 1774 Macaulay described the role of the
Supreme Court during the period from 1774 to 1780 as a reign of
terror, "of terror heightened by mystery, for even that which was
endured was less horrible than that which was anticipated " 5*

Referring to the defects in the drafting of the P egulaung
Act, Mill writes, "On the principal ground. Parliament as usual
trod nearly blindfold They saw not that the) were establishing
two independent and rival powers in India, that of the Supreme
Council and that of the Supreme Court, they drew no line to mark
the boundary between them , and they foresaw not the conse-
quences which followed, a series of encroachments and disputes
which unnerved the powers of Government and threatened their
destruction "**

52 Macaulay Essays on Warren Hastings Edinburg Review October
1841, pp 109 206.

53 James Mill History ofBritish India, cited by W K Firminfrcr Historical
Introduction to the Bengal Portion of the Fifth Report , from Select Coro
miUee of House of Commons p cdx.
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In this context, it will be proper to consider the real achieve
ment of the provisions of the Regulating Act Two achievements of
the Act may be stated as follows It made changes in the personnel
of the Governor's Council by which the doings of the Company's
servants would henceforth be controlled by men who have no
personal interest to serve by cloaking misgovernments m the
districts, and who parsumably would be free from the class pre
judices of the Company’s servants Secondly, it substituted a Court
of King's Judges and professional men of the law for a Court
composed of Company’s servants who were removable by Com
pany’s servants

In the light of the two achievements, as stated above, ana
the various defective provisions of the Act which created serious
conflicts, tilere appears to be a great truth in Com ell's assessment,
“Thus the plan of controlling the Company’s Government by the
King's Court entirely faded The policy which shaped the
Regulating Act was no doubt well mtentioned hut it was rashly
and ignorantly executed The anarchy which ensued continued
hll policy of the Regulating Act was reversed

B Soke Important Cases

It was expected that the Regulating Act, by establishing a
Supreme Council and a Supreme Court at Calcutta, will improve
the existing state of affairs in India but instead of improving, from
1774 onwards, there was a decline towards anarchy The defect

ive provisions or the Act and the Charter gave rise to controversies

and serious grievances The Supreme Court claimed its right to

interfere with the Company's servants in their judicial capacity,

and more especially in their capacity of Collectors of Revenue
Though neither the Charter laid qowii any law and rules of pro

eedure nor the Judges took any initiative to frame such luies the

Judges of the Supreme Court began to exercise those rights On
the other hand, the Supreme Council resisted the superior claim

of the Supreme Court Actions resulted into reactions, conflicts

created controversies, and doubts were cast on their powers and

jUiisdictton respectively Ambiguity and uncertainty of law and

procedure gave rise to unrest and created an atmosphere of tension

and terror in the country

Even two years after the opening of the Supreme Court,

Phillip Francis, a Member of the Council, pointed out that the

great question of sovereignty was even then undetermined

"We have", he said, "a Supreme Court ofJudicature resident at

Calcutia, whose writs run through every part of these provinces

in Ha Magesty’s name, indiscriminately addressed to British

54 Cowell History and Const littlon of the Courts and Legislative Authorities

In India p 44
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subjects, who are bound by their allegiance, or to the natives,

over hom no right of sovereignty, on the part of the King of

Great Britain has yet been claimed or declared
"w

The conflicts between the Executive Government of the

Company and the Supreme Court at Calcutta may be illustrated

by presenting a critical analysis of some or the important decisions

of the Supreme Court which are considered landmarks in the legal,

history of India due to their far-reaching effects on the future

course of the Government’s action in India

I Trial of Raja Nand Kntnar (1775)

The trial of Raja Nand Kumar” was the first decisive event

during the early stage of the growing bitterness between the

Supreme Court and the Council Its special significance lies in the

fact that the Judges of the Supreme Court introduced English

principles of Jaw and procedure into India, laws which were

unknown to Indians before With the insistence of the Judges on
the independence of judiciary, m spite of interference of the

Council, began a new era in the administration ofjustice in

India The trial gamed great historical importance as it formed
an integral part of the charge on which Warren Hastings and
Impey were impeached by the House of Commons after thew
return to England

(I) Events before tbe Trial —Raja Nand Kuinar, who was
once Governor of Hugh under Nawab Siraj-ud-daulah in 1756 and
later dui. to his loyalty to the English Company in 1757 was nick-

named as "Black Colonel’’ duung Clive’s period, brought several

charges of bribery and corruption against Governor General
Warren Hastings” in 1775

On March 11, 1775, Raja Nand Kumar gave a letter con-
taining complaints againt Warren Hastings to Francis, a member

55 S 4 of the Charter of 1774 makes the Judges Justices and conservators
of the peace and coroners within and throughout the said provinces,
districts and countries of Bengal, Bihar 3nd Onssa and every part there
of and lo have such jurisdiction and authority as our justices of our Court
of Kings Bench may lawfUly exercise within that part of Great Britain
called England by the Common law thereof J F Stephen commented
This might have been so construed as lo enable the Court to issue writs

mavdawAS, wshtk'/etvt, lait trjivMtwi Vt» vrtry tx/ra'i to ¥>tTiga\ vr/i
to Issue a habeas corpus to any native to bring up ihe women in his Zenana"
J F Stephen The Story of Nunconmr and the Impeachment of Sir Elijah
Impey Vol II pp 125 26

56 For details see / F Stephen The Story of S me >mar and Impeachment
of Sr Elijah Impey H Bevendge The Trial of A/uft iraja Nand Kun or
H F B isteed Echoes from old Calcutta B N Pandey Introdi etion of
English Law into India The Career of Eljah Impey In Bengal

57 P J Marshall The Personal Fortune of Warren Has'mgs A nomlc
History Review, 2nd Scries, xvu (1964-65) pp 292 3
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of the Council 88 Francis presented that letter before the Council,
at its meeting, the same day In his letter of complaint. Raja
Nand Kumar stated that id 1772 Warren Hastings, when he was
Governor, accepted from him as bribe a sum of Rs 1,04,105 for
appointing Gurud^s as Divan and from Munni Begam Rs 2,50,000
for appointing her guardian of the infant Nawab Mubarak ud
daulah

On March 13, 1775, the Council received anotner letter from
Nand Kumar On the same day the Council discussed the subject
matter of the complaint In his second letter Raja Nand Kumar
offered to produce vouchers supporting his charges of briber/
against Warren Hastings In the Council meeting Monson moved
a motion to call Nand Kumar before it Warren Hastings, who
was presiding at th- meeting as Governor General opposed this

motion stating that neither will he preside over the meeting of the

Council as his character was being discussed, nor will he recognise

the authority of the members of the Council to sit as Judges to

hear any case against hun In spite of Hastings' oppositi m,
Monson's motion was carried by a majority of votes in the Council

Warren Hastings dissolved the meeting of the Council and left his

seat The majority of the members in the Council expressed

the view that Governor General Warren Hastings was not eni

powered to dissolve the meeting of the Council and in place of

Warren Hastings they elected Clavering to occupy the presiding

seat at the meeting According to Monson's motion Raja Nand
Kumar was called before the Council to prove his allegations

against Warren Hastings In order to prove his charges. Raja

Nand Kumar produced a letter in Persian, which was written by
Munni Begum to him 8 * While examining Raja Nand Kumar,
the members of the Council asked a leading question Was he

ever approached by Warren Hastings or his men for the letter of

Munni Begum? In his reply. Raja Nand Kumar disclosed that

Kanta Babu, Warren Hastings’ Banin came to him nearly four

months ago to take this letter but the original letter was not given

to him Though Kanta Babu was also called by the Council to

appear before it, he avoided appearing at the instance of Warren

Hastings

The Council by majority dismissed Raja Nand Kumar and

found that the charges levelled by him against Governor General

Warren Hastings were true They held that Wsrren Hastings

Sc- Mnufes of the Council (Secret Dept) dated 11th and 13th March

1715 See also O W Forrest Selections from State Papers of Goternor

< eneral it a ren Hastings Vol II PP 298 315 and 337 312

G VV horrest Selection from the Letters Despatches tnd ottur State

Papers 1772 17SS Vi I H t efter of Mutuu Begum op
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received a sum of Rs 3,54,105 as bribery *° By a resolution,

therefore, the Council directed Warren Hastings to pay the same

amount into the Company's Treasury

(u) Facts of the Case —A few months later. Raja Nand
Kumar was arrested with the Fawkes11 and Radhacharan for

conspiracy at the instance of the Governor General and Barwell **

Warren Hastings and Barwell, his favourite member of the Council,

declared their intention before the Judges of the Supreme Court to

prosecute Nand Kumar, Fawkes and Radhacharan for conspiracy * s

Thu event led the people to think that win a retaliatory motive

this step was being taken against Nand Kumar to ruin and dis

grace him The trial of Nand Kumar for conspiracy continued
together with another trial of his for forgery In the conspiracy case,

the Supreme Court deluded its judgment in July 1775 Fawke
was fined but judgment was reserved against Nand Kumar on
account of the forgery case Those who criticised the rule of Iinpey

\nd \\ arren Hastings staled that somehow \\ arren Hastings felt that

it nil! be difficult to im oh e Nand Kumar directly in the conspiracy
case, and therefore, they pooled their resources to prose another
charge namely of forgery against Nand Kumar and thus got rid

of him under the provisions of the English Act of 1729

The charge of forgery against Nand Kumar, which came
before the Supreme Court in May 1775, w is with respect to a
bond or deed claimed as an acknowl dgment of debt from Bulakt
Das" the Banker, which it is said, was executed by him m 1765
Mohan Prasad brought a charge offorgeiy on 6th May, 1775

60

61
62

63

6!

On his return to England Warren Hastings was imp i hed for bribery
before the House of Commons and House of Lords See I* J Marshall
77 e Impendme t of II arren flattings Chs JJ III and IV pp ,1 87
Joseph Fawke and Francis Fawke
The tnal of Nand Kumar for forgery and that of Joseph Fawke Francis
Fawke Radhacharan and Nand Kumar for consp racy against Hastings
and Barwell was frst printed in London by Cal II in 1776 under the autho-
rity of the Supreme Court of Judicature at Calcutta See Cadcll Tfit

Trial of hand Kumar (1776) The version of the trial as pub! shed by
Cad*I! was inserted m the Stale Trials (Stair Trials Vo! 20 Forgery case,

pp 923 1078 Conspiracy case pp 1078 1226) In 1906 a verbatim
report or the Inal was published bj P Milter Mackintosh differs on
the point that the trial was first of all pub! sh-d in England (Mackintosh
Tra el Vol II p 198) But it is clear lhat Ell ol tied as an interpreter
during trial He left India in 1775 with an luthent cated account of the
trials and the Judges authorised him to gel u printed in London (Letter
of Judges to riliot August 10 1775)
For details see H N Pandey fnirodict a i tf F ?! i/i /<* ,nto M i

Career of S r El)ah 7mpe> »« fcengof <1774 1783) pp 57 69
In hts lifetime B hki Das repinM Nand Kumar as a great benefactor
and patron of his fain ly Before his death in 1769 Buliki Das entrusted
his wife and daughter to the can. an! protect on of Nand Kumar It is

said that after Bulaki Dass death Nand Kumars attitude completely
Changed .See Beveridge The Tr o! t] Maharaja hand Ki mar p 131
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before the Justices of the Peace for the town of Calcutta Le
Mautre and Hyde acted as Magistrates, they heard the case and
examined the evidence for the prosecution till late in the night
The Magistrates, m the capacity of the Justices of the Peace ! mg
satisfied with the evidence of the prosecution witnesses ordered
the Sheriff and Keeper of His Majesty’s prison at Calcutta to keep
Nand K -imar in safe custody until he should be discharged in due
course of law

On 7th May, 1775 Mohan Prasad gave a bond to prosecute
Nand Kumar in the Supreme Court On the basis of it, the trial

of Nand Kumar45 began before the Chief Justice and three puisne

Judges of the Supreme Court on 8th May, 1775 Out of the
twelve members of the jury, two wpip Eurasians and the remain
mg were Europeans having long residence in the town of Calcutta
On the advice of Vansittart Mohan Prasad engaged Durham as

his counsel and Alexander Elhott acted as interpreter of the Court
Thomas 1 arrer was appointed defence counsel of Nand Kumar

The trial of Nand Kumar began on flth June, 1 775 and con
tmued for a period of eight days without any adjournment The
defence counsel first of all advanced a plea as to the jurisdiction

of the Supreme Court The Judges considered that the j lea was
unsupportable and the defence counsel was allowed to withdraw
it due to two reasons According to the law ns it existed at that

time, if the plea as to the jurisdiction was d cided against, the

defendant would be precluded fiom pleading not guilty to the

indictment Farrer, the defence ctuusel also thought that if

the judgment went against Nand Kumar, he might use this pica

sometime later by a motion to check the effect of the judgment
Nand Kumar, therefore, pleaded not guilty and stated that his

entire transactions with Bulakt Das were correct and genuine

The Court sat every day from 8am and witnesses were

examined till late at night Sometimes proceedings were delayed

due to ignorance of the Judges about Indian habits "tfid the nature

of persons appearing as witnesses Documents, statements and

accounts were in different languages which were gradually being

translated into English for the benefit of the Judges Busteed

stated, "How complicai* d and perplexing these must have seemed

as well as the strange documentary exhibits which, like the

6$ J D M Derrett Nand Kumar s Forgery English lllstor col Revew
Ixxv (I960) op 223 38 For a different interprets! on see N K S nha

“The Trial o'f Maharaja Nand Kumar Bengal Past and Present fxtv i

N959J pp J 35 14J } f Stephen In the Story of Nuncomar anlth
Impeachn e t of Sr El Jah Impey claimed that the prosecut on had no

connect on with pol ucal events to tl e I ght of evidence n Sutherland

Engtsh fthtor at Re ie» p 46J this view is no longer tenable

B N Pandey / traduction ot English La's Into tnd a Career ofS r tl j n

fmpey in Bengal 1774 1783 pp 77 98
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accounts, were in di\ erse languages and which, with e\ery word

of the evidence had to be filtered to the understanding drop by

drop through an interpreter" •* Another peculiar feature of the

trial was that the Judges cross examined the defence witnesses e\en

in minute details and thus they earned out the work of the

prosecuting counsel on the plea that the King’s Counsel was

incapable to do it efficiently It was really very surprising and

created serious doubts and suspicions about the impartiality of the

Judges The trial continued till the midnight ofJune 15, 1775

On 16th June, in the morning. Chief Justice Impey summed
up the whole case The Judges gave the unanimous verdict of

"guilt)" and the jury also declared their \erdict of "guilty”

Rejecting all defence pleas the ChiefJustice passed the sentence of

death on Nand Kumar under an Act of British Parliament, which

was passed in 1729

From 16th June to 4th July, 1775 various efforts were made
to sa\e the life of Nand Kumar The defence counsel decided to

take an appeal to the King in Council and petitioned the Court to

sta) the execution of the sentence so long as the Council’s decision

was not known The Court rejected the petition EfTortswere

also made to seek the assistance of the Members of the Council

but all efforts prosed in vain Earlier on 27th June the Council

received a letter from the Nawab recommending a suspension or

the sentence until the pleasure of His Majest) was known ” The
Council forwarded this letter to the Supreme Court No action

was taken on it Raja Nand Kumar was thus hanged on
August 5, 1775, at 8 a in at Cooly Bazar near Fort Willrm

(ill) Two important questions raised in the Trial —
First, whether Nand Kumar was under the jurisdiction of the
Court’ Second, whether the English Act of 172J which mnde
forgery a capital offence and under which Raja Nand Kumar was
executed, was extended to India’

Objection regarding the jurisdiction of the Supreme Court
over Raja Nand Kumar was based on the ground that before the
advent of the Supreme Court, the Indians in Bengal weie tried by
their own men in their own local criminal courts In this case as
the offence was committed before the adver, of the Supreme
Court, Nand Kumar could be tried onl) b) Taiijdari \dalats and
not by the Supreme Court

On the second question, rtgird 4n0 applicability of the Act of

66 II F Busfeed Echoes from OU Calcutta t 77
67 Sicret Consultations 1775 Range A Vol 29 tP 379 M) On 3 1st July

Nand Kumar wrote to Francis icquesimg him to mlerpo'c v.i h tb*
justices and secure his respite See C H Parkcs \femoirs at S r Ml n
Francis (edited by II Menvale) Vol I, Nand Kumars letter to Fran
pp 37 33
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1729 to India and the execution of Raja Nand Kumar for forgery,
there was a difference of opinion even amongst the Judges 45

Chambers,J , stated that the Act of 1729 was particularly adopted
to the local policy of England where for reasons political as well
as commercial, it had been found necessary to guard against the
falsification of paper currency and credit, by laws the most highly
penal, and that he thought the same reasons did not apply to the
then State of Bengal Impey, Hyde and Le Maislre regretted to
agree with Chambers’s wetv Chief Justice Impey declared his

firm belief, first, that the Statute of 1729 did apply to India,
second, that the English criminal law in general and the Statute
or 1729 m particular had been administered in India by English
Courts that functioned before the advent of the Supreme Court ,**

third, the Judges had no option to try forgery under any different

law Regarding the applicability of the Statute of 1729, Chief

i
ustice Impey stated the principle that when the King introduces

u law in a conquered dominion, all such laws as are in force m
the realm of England, at the time when the laws are so intro

duced, do become the laws of the dominion Laws made sub-

sequently may not extend to the new dominion except when
expressly mentioned in those laws that the) shall n Impey,
therefore, argued that in 1726 King George I granted a Charter
ofJustice for the town of Calcutta and thereby introduced English

law On the surrender of that Charter, a new Charter ofJustice

was granted by King George II in 1753 It means that all

criminal laws m force in England in 1753 became the laws of the

town of Calcutta Thus the Statute of 1729 was extended to India

by the Charter of 1753 as it was passed before this Charter

(Jv) Some peculiar features of the Trial The decision

of the Supreme Court in the trial of Raja Nand Kumar became a

subject of great controversy and doubts were also expressed regard-

ing certain peculiar features of the tnal, which may be given as

follows

(a) F ver) Judge of the Supreme Court cross examined the

defence witnesses du> to which the whole defence of Raja

68

69

70

7J

B N Pandey, The Introduction of English Ian into In ha The Career of

Sir Fhjah Impel m llcneal p 78 , _ _
Impey staled that before the Supreme Court, Courts of Oyer, Terminer

and Jail delivery had territorial jurisdiction over Calcutta and they an

ministered English Law Impey cited Radha Charm Mittrc s case of

1765 to prove that the Statute of 1728 was at least once applied before

Radha Charm MjMre was indicted in 1765 for forging the codicil of a

will of one Cojab Soloman, lie was sentenced to death The L nun

of Directors granted him pardon Bmgal Genaal Ct limitations March

II 1763 (lodn Ottke Library) .. ,

2 Cico 2 c 25 (I72J) Sie Stephen Story of kiwcomar and Imi tacit net

i

pfEhjnh Impel Vo! 2 p 48a BN Pandey 1! e Imod ct inf Digit

h

La \ into India The Career of Eljah Impey in Bengal 17T4 17SJ p iu

See Par! ament Debates (hr tnh) 1783 \ol 28, Col 1360
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Nand Kumar collapsed It was also not legal according to

the rules of procedure prevailing at that time Criticising

the attitude of the Judges, H E Busteed wrote, "The

desire of the judges was to break down Nand Kumar’s

witnesses, m particular the Chief Justice’s manner was bad

throughout and that the summing up was unfavourable ””

(b) After the trial, when Nand Kumar was held guilty by the

Court he filed an application before the Supreme Court

for granting leave to appeal to the King m Council but the

Court rejected this application without giving due considera-

tion

(e) Nand Kumar applied for mercy to His Majesty but his case

was not forwarded by the Supreme Court The Supreme
Court was empowered b> the Charter of 1774 to reprieve

and suspend such capital punishment and forward the

matter for mercy to His Majesty Earlier in 1765, a native,

named Radha Charan Mittre was tried in Calcutta for

forgery under the Statute made applicable to Nand Kumar
and death sentence was passed A petition was sent to

Governor Spencer from the native community of Calcutta

requesting * either a reversal of sentence or a respite pending
an application to the throne" The pra>er was granted

and Radha Charan Mittre got a free pardon from the King

(d) Nand Kumar committed the offence of forgery nearly five

years ago, i c much before the establishment of the Supreme
Court Nand Kumar was sentenced to death under the
English Statute of 1729 on a charge of forger) but this Act
was not applicable to India because English law was intro-

duced in India in 1726 and not in 1753 71

(«) Neither under Hindu Law nor under Mohammedan Law
was forgery regarded a capital crime

In view oT the peculiar features of the trial, as stated above,
ind the events which took place before the trial, the judgment of
the Supreme Court in Raja Nand Kumar’s case became very
controversial The trial and execution of Raja Nand Kumar
^hocked not only Indians but also foreigners residing in India It

was considered most unfortunate and unjust The role of Chief
Justice Impey became a target of great criticism On their return
to England, Impey and Warren Hastings were impeached by the

House of Commons” and the execution of Raja IS and Kumar was
an important charge levelled against them

72 H E Busteed Echoes from Old Calcutta n 90
7J Macaulay Essays on Warren Havtmrs Ed nburgh Revie* 1841-42.

O tober p 43
74 For details see P J Marshall The Impeach tent of Harm HasfitfSt

Chs II III and IV pp 22 87
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(v) Opinion of Macaulay, Mill, Beveridge, Stephen,
etc—Many English historians expressed the view that Nand
Kumar was tried and executed by Irapey at the instance of Warren
Hastings “Men will never agree", P E Roberts writes, “as
to the meaning of this somewhat mysterious sequence of events,

for the key to them lies in the ambiguous and doubtful regie n of
secret motives and desires The incident created an extraordinary
impression and it was naturally believed for a long time that
Nand Kumar had paid the penalty of death nominally for forgery,
but really for having dared to accuse the Governor General "r*

Those who accuse Impey and Warren Hastings allege that Hastings
first tried to rum Nand Kumar on a conspiracy charge, but after

realising that it did not implicate Nand Kumar directly, he got
him capitally indicted on a charge of Jorgery preferred ostensibly

by Mohan Prasad

J F Stephen had made a detailed study of Nand Kumar’s
case and justifies the conduct of both Impey and Warren Hastings

m the trial of Raja Nand Kumar He states, "Mohan Prasad
was the real substantial prosecutor of Nand Kumar and that

Hastings had nothing to ao with the prosecution and that there

was not any sort of conspiracy or understanding between Hastings
and Impey in relation to Nand Kumar or in relation to his trial or

execution” 11 Criticising Stephen’s findings, Macaulay said, “The
ostensible prosecutor was a native But it was then, and still is,

the opinion of everybody—idiots and biographers excepted—that
Hastings was the real mover in the business

* 77 Beveridge
charged Impey and Hastings with conspiracy on the supposition

that no attempt had been made to prosecute Nand Kumar for

forgery before May 1775 He claimed that Hastings in order to

defeat Nand Kumar’s charges, which were pending in the

Council, suborned Mohan Prasad to prosecute him m the Supreme
Court 11

For holding the opinion that no conspiracy existed between
Impey and Warren Hastings, Stephen states certain reasons He
points out that Nand Kumar was tried by the whole Court of four
judges and not by Impey alone Apart from the judges, the jury
of twelve men was »lso there All these, the judges and jurors

found Raja Nand Kumar guilty But Beveridge alleges that

throughout the trial Impey manifested an ardent wish and deter

mined purpose to effect the prisoner’s rum and execution and with

ry
76

77

78

P E Roberts, History ofBr llili India p 1ST
J F Stephen in The Story of Nuncomar and Impeachment oj U jah Impc)

Vo! II at p 37 wrote My opinion is that the maj was scrupulously fair

that the summing up was perfectly impartial and gave every passible

advantage to (he prisoner ..
Macaulay Essays on Warren Hastings Ednburgh Review 1841-42,

October p 189
Beveridge The Trial of Maharaja Nand Kumar, o 309
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this aim in view he summed up the evidence with "gross and

scandalous partiality’* Beveridge believes, this prejudiced the

incompetent juries who were all foreigners, ignorant about Indian

customs and conditions, and they held Nand Kumar guilty

The legality of Nand Kumar s trial was questioned in the

impeachment proceedings of Impey,1 ' before the House of Con
mons on the scope of the applicability of the Act of 1729 m India

During the debate on the impeachment motion Sir Gilbert Elliot

argued m detail that the law rendering forger) a capital offence

did not extend to India •* Macaulay, Mill and Beveridge held

the same opinion Even Stephen ippears to have doubts on the

legality of the case being tried under the Act of 1729 * l Keith

states, 'English law was introduced by the Charter of 1726 The
subsequent Charter of 1753 and the Act of 1773 could not possibly

be regarded, as they were by Impcy, as substantive reintroductions

of English law up to that date and m any case, to apply literally

an English law was a mere miscarriage of justice No Indian

after him (Nand Kumar) was executed for the crime and in 1802

the Chief Justice (not G J Impcy) cxpiessly admitted that it was

not capital" 11

The most grievous charge, that Impey had to answer before

the House of Commons was that when Nand Kumar had been
convicted and sentenced to death, he corruptly refused to give

respite to him pending the submission of his case for the considera

tionofthc Sovereign Stephen, while holding that Impey .and

other judges acted in good faith, states, "I think that in omitting
to respite Nuncomar, the judges exercised their discretion in good
faith pnd on reasonable grounds, which wis all that could be
required of them” •*

To Gilbert, Burke, Macaulay, Mill and Beveridge the failure

to respite seemed to be motiv atea by the vilest design to accom
pltsh the death or Hastings’s accuser Bev eridgc, m the tnaJ ofjVard
JCuner, claims to have shown (and given some evidence for his

contention) that a private secretary and dependent of Hastings
exerted himself to prev ent a respite being granted to the con
demned man 11 Criticising the role of the Supreme- Court Keith
remarks, "No more odious crime lias ever been committed by a

79 The charges levelled against Elijah Impey covered forty two rnnted pas«-
See Home M sc Vol 372 pp 343 3S6

E0 Parliament Debates {U JC > 17E8 Vol 27 Cols 41&-22.
81 J F Stephen The Story of buncomar and the Impeachment of Sir PJah

Jmpey, Vol 2 p 48n
82 Keith A Constitutional History oflnda p 77 Morley Digest of Indian

Cases Introduction pp xxin Thompson and Garratt ftrit sh Rule In

Inda pp 123 337 9
83 Stephen 77ie Story of \uncomor and Impea hment of Eljah Impey \d

II p 85
84 See A B Kt th A C nstuutianal History of Ind a, p 77
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British Court, whether or not on the instigation of a British
Governor Genera!

J/
Beveridge expresses his resentment in

vigorous words, "What I and every honest man who knows the
facts blame Impey for, is that he allowed himself to be prejudiced
by his partiality for Hastings, and hu hatred of the majority and
that he hanged Nand Kumar in order that peculators in general,
and his friends and patron Warren Hastings in particular might be
safe " Macaulay critically observes, "Impey acted unjustly in

refusing to respite Nand Kumar No rational man can doubt
that he took this course in order to gratify the Governor General
Hastings, three or four years later, described Impey as the man,
*to whose support he was at one time indebted for the safety of
Ins fortune, honour and reputation’ These strong words can refer

only to the case of Nand Kumar , and they must mean that Impey
hanged Nand Kumar m order to support Hastingi It is, there
fore, our deliberate opinion that Impey, sitting as a judge, put a
man unjustly to death m order to serve a political purpose" ts

Dr B N Pandcy, in his book, "Introduction of English Low
into India The Career of Elijah Impey in Bengal, 1774 1783,” has
made a detailed study of the trial of Raja Nand Kumar in

England This is the latest work on the subject based on extensive

study •* In his conclusions. Dr Pandey has taken views similar

to those of Stephen’s and has supported Impey’s decision by
which the English Act of 1729 was extended to India •’

His conclusions are, however, not free from serious doubts
It is on the records that during the first four years of his adminis
tration of Bengal, Hastings remitted £ 122,000 to Europe, a sum
which exceeded his officially recognised emoluments by over

£ 25,000 M Trom where did this extra income come7 Deriving full

advantage of his political superiority Warren Hastings used

Indians as his tools to meet his political and personal ends So
long as they proved useful in his self oriented missions, full

85 Macaulay's * Essays On Warren Hastings (Edited by V A Smith), Edn
burgh Review, 1841-42 October pp 45 46

86 Published in 1967 by Asia Publishing House Bombay
87 Dr Pandey s conclusions may be stated as follows That there existed

no conspiracy between Impey and Hastings to ruin Nand Kumar The
defence story was concocted and Nand Kumar s witnesses were perjurers

fmpey and the Judges found Nand Kumar guilty of forgery and legally

executed him under the English Act of 1729 which was rightly introduced

tii Wria Yi wasneft in lurtneranct ili arty •pthA.'K.th 'twrpfi'W! 'hot. v?n-

judg'-s refused to respite Nand Kuma' See Dr B N Pandey The

Iniroluciwn of Engl sh Lor* Into Mia The Carter of Eljah Impey in

Be,gal 1774 1783 pp 43 109 . ,

P J Marshall The Personal rorlunc of Warn.ii Hastings
_

Econo re

Hut ry He ,e 2nd S rn.s xvn (1964 5) pp 292 3 Loud I n Macleane s

teller to Si h a i 18th January 1774 (Manuscript m the Bodlenn Library)

Fnt (fis c 271 f 2 See also P J Marshall The Inpe^hm U ofHa rot

Ha l ngs p 2145

g/t



136 INDIAN r EGAL AND CONSTITUTIONAL HISTORY [Chap

advantage was derived through them On their becoming hostile

Warren Hastings was ready to do the needful—either to condemn

them or to get rid of them Raja Nand Kumar was one of those

unfortunate Indians who w -re v alued very highly once upon a

time by Warren Hastings It appears that before the Judges cf

the Supreme Court were appointed Raja Nand Kumar was in

serious conflict with Hastings Warren Hastings wrote, “I was

never the personal enemy of any man but Nuncomar svhom from

my soul I detested, even when I was compelled to countenance

him” sa With this background of events, Warren Hastings, while

congratulating Impey on his appointment as ChiefJustice of the

Supreme Court, wrote, "With respect to my situation I shall

say nothing tiU we meet but that I shall expect from your friend-

ship sui_h assistance as the peculiar circumstances of my new office

and connections will enable you effectually to afford me for the

prevention and removal of the embarrassments which I feel I am
unavoidably to meet with" M It is also necessary to remember
that Warren Hastings and Impey studied in Westminster and
since then they were very close friends

It is submitted that Dr Pandey has not correlated and
interpreted the aforementioned facts and has not given full

importance to them With this background, if Nand Kumar's
charges of bribery and corruption against Warren Hastings are

considered, the existence of a serious conflict between Nand
Kumai and Hastings becomes quite clear In order to get rid of

his enemy (Nand Kumar), Hastings, i » the first instance, filed a

criminal case of conspiracy against Nand Kumar and simultan-
eously Nand Kumar was prosecuted for forgery Strong friendly

ties between Impey and Hastings impaired the impartiality
and independence of judiciary The peculiar features of the trial

proceedings were widely condemned by Indians and enlightened
criucs in England Nand Kumar was found guilty by the Judges
and Jury, and an English Act of 1729 was conveniently used for

passing d ath sentence Even the mercy petiuon was not for-

warded to Hu Majesty and Nand Kumar was executed on 5th
Augu't 1775, leaving strong doubts that judicial murder11 had
been committed

P E Roberts said, "But even if we hold it established that

there was no judicial murder, there was certainly something

89 G R Gleic Memoirs ofthe Life of U atrtn Hastings, Vol HI. pp 337-338 ,

see also Philip Woodruff, The Afen m ho Ruled India, Vol I, p 125
90 GR Gleig Memoirs cf the Life of Varren Hastings, \ol I (Hastings

to Impej 24th August 1774) p 453 See also W arren Hasting s letter

to Sulivan wkre he staled, Nuncomar. whom 1 hare cherished like *

serpent till he has stung me is now in vlosc connexion with my adversanes
and the prime mover or all Ih ir intrigues* Secret Consult, R A , V ol 27
p 1478 9 Gleig Supra Vol ] p *06

9) Set lIsc H Beveridge The Trial of Maharaja Sand } umar, pp 15
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equivalent to miscarriage of justice For that, however, the
Supreme Court m the first instance, Hastings’s opponents on the
Council subsequently, were mainly responsible" M

2 Case of Kamalnddin (1775)

This case is of historical importance as it reflects on a vital

question relating to the jurisdiction of the Supreme Court over
the acts of the Company’s servants working jn the capacity of
Collectors of Revenue It is dear from subsequent developments
that the Council cams into serious convict with the Court—

Facts and! rtecjsran —Kamaluddin** was an ostensible holder
of a salt farm at Hijih*4 on behalf of Kantu Baba,** who was the
real fanner In 1775 Kamaluddin, as a farmer, was in arrear of
revenue On this basis the Revenue Council of Calcutta issued

a writ for Kamaluddin's committal without bail Kamaluddin
obtained a writ of Habeas Corpus liom the Supreme Couit to set

him free on bail The Supreme Court granted him bait It was
held by the Supreme Court that the returns submitted by the

Council were defective in form as it omitted to "express a power
in the Council of Revenue to commit without bail or mainpnze,
although words to the same effect were in;tT 'eJ Mr Cottrell,

the President or the Calcutta Revenue Council, admitted that it

was customary in such cases to grant bail and, therefore, the

Judges of the Supreme Court held that in a case of disputed

account, the defendant should be granted bail till the inquiry

regarding his obligation to pay was complete The Judges further

stated that Kamaluddin should not be imprisoned again unti’ his

under-renter had been called upon to pay the arrears and had
proved to be insolvent

At this action of the Judges of the Supreme Court, the

Members of the Supreme Council expressed their resentment and
stated that the Judges of the Supreme Court vt ere "not empowered
to take cognisance of any matter or cause dependent on or belong-

ing to the revenue” According to them the Company was con-

firmed as Dewan of Bengal by the Regulating Act and the

Supreme Council had exclusive jurisdiction The majority of
the Supreme Council, therefore, decided to order the Provincial

Council to re-imprison Kamaluddin and to pay “no attention to

any order of the Supreme Court or any of the judges in matters

which soMv concern revenue" But Governor General Warren

92 PE Roberts History ofBrit h India p 188
93 Set, W K. Finrucgcr Select Committee of the House of Commons on the

Again of the East India Company, Fifth Report Introduction p cdxui
94 Beveridge The Trial of Sand Kunar p 2,3
9* Ka«tu Babu wa, the famous Bania of Warren Hastings He played an

important rote in the tamous trial of Nand Kumar, where he stated that

Nand Kumar s signature on *he jewel deed was a forgery
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Hastings refused to support the proposed steps of the majority

of the Supreme Council **

In his letter to the Court of Directors, Chief Justice Impey

* xpUined that a distinction should be drawn between claiming a

jurisdiction over the original cause, which the judges had not

done, and an inters ention on the part of the Supreme Court to

present the Company’s officers, "under the colour of legal proceed

ings being guilty of most aggravated injustice" ' 7 He further

stated, "This distinction if attended to, is sufficient to dear away

everything that can give the least alarm on account of the

interests of the Company , for the Court, allowing the custom and

usage of the Collections to be the law of the country, has only

compelled the officers of the Gov eminent to act conformable to

these usages, and not male use of the colour and forms of law to

the oppression of the people" ••

The case ofKama!uddtn % therefore, was an eye-opener disclosing

defective prov isions of the Regulating Act due to wluch not only

the Supreme Court and the Supreme Council came into conflict

but also the gulf between Governor General Warren Hastings

and the three Members of his Council, who constituted the

majority, gradually became wider and wider

3 The Patna Case (1777 79)

This case is important as a landmark m the legal Iustory of
India Vital issues invoh ed m this case included the jurisdiction
of the Supreme Court and the right of the Supreme Court to trv

actions against ahe judicial officers of the company Tor act done
in their official capacity Another important issue was, whether
the Provincial Diwam Adalats which consisted of the members
of the Provincial Council were legally constituted Courls of
Justice7 The judgment of the Supreme Court not only provoked
the members of the Council and developed conflicts but also
created panic in the local population of Calcutta.

(i) Facts —Shabaz Beg Khan, an Afghan military adventurer,
came to India from Kabul He settled at Patna, married Nadenh
Begum and earned a large amount of money ** In December 1776
he died at Patna without leaving any male or female issue He

96

97
93

99

When kamaluddm participated in the tnal of Raja Nand Kumar the
majority of the Supreme Council got an opportunity to express us resent
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1 9th September 1775
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pp 131 147
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left behind him a large sum of money, valuables and property It
is alleged that as Shabaz Beg Khan was not having any issue he
called Bahadur Beg, his nephew, to live with him At the time
of his death, Bahadur Beg was living with him 8,1 After the
death of Shabaz Beg Khan m 1776 his widow and nephew cam-
into open conflict and litigation began between them, each claim-
ing the whole property of the deceased Naderah Begum
claimed as a widow of the deceased on the basis of a dower deed
and gift deed Bahadur Beg, on the other hand, stated that as

an adopted son he was living with his deceased uncle and, there-

fore, being his legal heir received a "Khelaut” (present) from the
Governor General

After the death of Shabaz Beg Khan, Bahadur Beg took the

first step and presented an application before the Provincial Council
at Patna, 1 praying that the Mohammedan law officers of the Council
i e , Kazi and Muftis, may be directed to ascertain the petitioner’s

right over the property of the deceased He also pointed out that

the widow of the deceased had embezzled some valuables of the
deceased and that the same may be recovered from her for him
As Ewan Law, the Chief of Patna, stated, the object of Bahadur
Beg’s petition was to obtain, 'the charge of the widow and the

possession of the estate and this is ever the case where the widow
has a claim to any considerable inheritance” The Provincial

Council, instead of deciding the case itself, passed the case to the

Mahommedan Law Officers, i t Kazi and Muftis The Parwana

issued by the Council to the Kazi and Muftis provided, "that an
inventory of the property of the deceased in the presence of both
the parties was to be made by them and consequently to collect

the money and goods and seal them up and provide for their safe

custody and to report to the Council as to the rights of the puties

according to the ascertained facts and legal justice”

The Mohammedan Law Officers carried out die directions of

the Provincial Council very harshly while dealing with the widow
Mill gives an account which would lead the reader to suppose

that the widow acted throughout with an insane violence, while

James Stephen's account gives us the view, which was subsequently

taken by the Chief Justice, that in this instance the widow was
regarded by "the black officers” as a "proper object of rapine

and violence” However, the widow Naderah Begum, being

afraid, fled from her house with some of the title deeds and her

female slaves and took shelter in a Dirgah (Muslim holy Shrine)

The Law Qffirzvs pcased a .guard even at the .gates of the Dirgah

where Naderah Begum was taking shelter

99a Home Miscellaneous Series Vol 422 pp 7.-0-J0 See a(so w K
Firnwger, Fifth Report of the Select Committee o i the Ajja rs oj tl e East

India Company p cclxxi
, ,, , , _

1 On 2nd January, 1774 Lav Consultations (India Office library) Range

166, Vol 82 pp 679 80
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The kazi and Mufm submitted their report to the Provincial

Council on 20th January, 1777 From this report it appears that

Bahadur Beg claimed his uncle's property as the adopted son of

the deceased, while the widow claimed on the basis of “Afehar

J,iama* > (Dower Deed), “Htba fiairia” (Gift Deed) and ’’Ikrar

Mima” (Acknowledgment) The Mohammedan Law Officers

reported that the will and deed of the gift were not genuine and

weie forged documents Therefore, they recommended that the

property excluding altamagka , which would not form part of the

inheritance, may be divided into four parts Out of which three

parts were to be given to Bahadur Beg on the basis of consanguinity

to the deceased and also as the heir of the deceased The fourth

part was left for the widow *

The Provincial Council, accepting the recommendauons of

the Mohammedan Law Officers, ordered the division of the whole

proper*y into four parts It also issued an order for the trial

of the agents of the widow And Kojah Zachenah on the charge of

forgery in the Faujdan Adalat The widow, Naderah Begum
refused to accept the fourth share and declined to hand over her

title deeds She also refused to return to the family house from
Dirgah Under the orders of the Council a regular guard was
posted at the gates of Dirgah Thu situation conunued for a few
months

After tolerating continuous harassment for few months the
widow Naderah Begum appealed to the Sadar Diwani Adalat
against the decision of the Provincial Council The Sadar Diwani
Adalat comuted of the Governor Geneial and the Members of
the Council Due to their busy rouune they found it difficult to
consider this matter Governor-General Warren Hastings was
also m conflict with the majority of his Council Members
Waiien Hastings taking the initiative wrote to Evan Law, Chief
of Patna Provincial Council, for explanation, which was submit
ted The matter remained pending for a long time before the
Sadar Diwant Adalat without any action Being disappointed,
the widow, Naderah Begum, filed a suit before the Supreme Court
against Bahadur Beg, Kazi* and Muftis1 for assault, battery, un
lawful imprisonment for a period of six months and depriving her
of the possession of her property She also clhiraed damages
amountirg to six lacs Rupees *

The Supreme Court issued orders for the arrest of Bahadur

2 Touche! Committe Report 1781 Report of Ihe Qazi Pat App 2 p 230
See also W K Firm ngtr Select Committee of the House of Commons
Affairs of the East India Company Fifth Report Vol I Introduction
pp cdxxi-cdxxiv

3 Kazi Sadee
4 Two Muftis—Mufti Barackatoolah and Mufti Ghulam Makhdoom
5 Touchet Committee Report p 6
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factors, which maj be stated as follows —No doubt th“ Charter

of 1774 was not cl<-tr in laying down the jurisdiction of the Sup-

reme Court but it was also not pro\ ided that the Court shall has e

jurisdiction o\er Zammdars and over an) person b> virtue of his

interest in or authority over lands or rent within Bengal, Behar

and Orasa or by reason of his becoming surety for the payment
of such revenues In this case another important fact was that

both the parties were Muslims to which the Mohammedan law

oF inheritance was to apply, and it was purely a matter of personal

law to Mohammedans Lastly , there was no written agreement

between the parties to submit die case to the Supreme Court for

decision

Second important point related to the liability of the judicial

officers of the Company who acted under the delegated authority

or the Provincial Council On behalf of Kazi and Mufus, judicial

officers of the Patna Provincial Council, it was pleaded that they

were judicial officers and acted under the delegated authority of
the Provincial Council It was also stated that the Provincial

Councils or Revenue were acknowledged Courts ofJudicature and
that it was the established custom of the Prownaal Councils to

rifer casts in which Mohammedans were parties and to which the

Mohammedan law of inheritance would apply, to the Kan
and Muftis who would hear the evidence on both sides and
report to the Council The Supreme Court, rejecting this plea,

held that the proceedings of the Kan and Muftis in this case
were illegal ''Tin Provincial Council," the Judges said, ''had
but a delegated authority from the President and Council and it is

on allowed maxim of the law of England, delegatus non petal delegare

^ he Provincial Council had no right to delegate to its law officers

the hearing of the suit and to give a decision upon the basis of a
ineie report."

In was criticised subsequently, on the ground that the Razt
and Muftis discharged their duties as the regular law officers of
the Provincial Council for winch procedure was laid down by the
Governor General and Council at Calcutta It was finally at the
discretion of the Judges of Provincial Council cither to accept or
refuse the opinion of the natm law officers while deciding the
actual tax* Thus the Judges of the Provincial Council were in fact

responsible and not the native law officers It app us Judges of
the Supreme Court rijicted thu important defrnre argument
Criticising the working of the native law officers, Warren Hastings,
Governor General wrote, ‘I cannot 1 m take notice of the
irregularity m the proceeding of the law officers whose business
was sold) to have declared th laws The Diwani Court was
to judge the fu ts, their (i t , the law officers) taking on them
selves to examine witnesses was ent rely foreign to their duty »
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they should have been examined before the Adalat”' In the

light of this observation, the decision of the Supreme Court

. u ,mh t Tames MiU’a observations are not correct

X lack of .nterest in the .dmmumuon of justice that mduced

Provincial Councils

w ?sr— 2rasi°7s

Chief Justice Impey pointed out. Those g t

and
who s,t in two capacities -in one as 0,

*te boot*
State, and the other as a Court ofJu P

memorandums in

for their separate departments, no
. confounded wlien

their books, in which all the.r jusl.ee

jssatfasas™— - o-w
failed to impart justice to the Indians

Another important reaction of the

‘J’*™Revenue'
collection

local Zemindars refusal to accept th
Jur ,sdiction of the

for the Company They were .afraid ol tneju
^ 7cnun(Urs

Supreme Court It is stMed
h ‘(Torn

„

cll nfter the judgment of
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.-ability to co operate
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$ u
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the Patna case

justice under the Ch irter of 17 *
y provisions or the Act of
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,he evil effects
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of the Regulating Act The Preamble or the Act of 1781 provided

"That the Act was passed for the relief of certain persons impri

soned at Calcutta under the judgment of the Supreme Court and

also for indemnifying me Governor General and Council and all

officers who have acted under their orders or authority in the undue
resistance made to the process of the Supreme Court.'’ Unfort

unately, the Patna case was made the subject of the second article

of impeachment against Sir Elijah Impey, the Chief Justice of tfc*

Supreme Court

4 The Cossijurah Case (1779 80)

The conflicts, between the Supreme Council and the Supreme
Court, which began after the Regulating Act, reached their

climax m this case While the Supreme Court issued orders to

the Sheriff to use force tn order ro carry out its orders, the

Supreme Council ordered its troops to defend the implementation
of its orders The situation became very explosive The Supreme
Court also claimed its jurisdiction over ihe whole native popula
tion which was strongly opposed by the Supreme Council Due
to these peculiarities this ca-e is considered to be of great historical

importance

(i) Facta —Raja Sundenmain, Zeminder of Cossijurah

(Kasijora) was under a heavy debt to Cossinaut Babu (Kashinath)
Though Cossinaut Babu tried to recover the money from the Raja
through the Board of Revenue at Calcutta, his efforts proved in

vain He, therefore, filed a ci il suit against the Raja of Cossi

jurah1 * in the Supreme Court at Calcutta He also filed an
affidavit on I3th August 1777 stating that the Raja, being a
Zemindar, was employed in the collection of revenues and was
thus within the jurisdiction of the Supreme Court The Supreme
Court issued a writ of eaptas for the Raja’s arrest Being afraid of
this arrest the Raja avoided service of the wnt by hiding himself
The Collector of Mtdnapur, in whose district the Raja resided, in

formed the Council about these developments The Council, after

seeking legal advice from its Advocate-General, issued a notification
informing all the landholders that they need not pay attention to
the process of the Supreme Court unless they were either servants
of tne Company or had accepted the Court's jurisdiction by their

own consent The Raja was also specially informed by the
Council and, therefore, his people drove away the Sheriff of the

Supreme Court when that official came with a writ to arrest the
Raja of Cossijurah

The Supreme Court issued another writ of sequestration on

12. See \V K Firminger Se'ert Comm.!tee of the House of Commons Again
of the East Ind a Company, Fifth Report VoL I Introduction p cclxxv
B N Pandey Introi iction ofEnglish Law in India Career ofEljah Impey
Ch VII pp 176-196
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12th November 1779 to .erne the progtrty of

meenttme the Governor General a„d Conned
^“dn.pur,

»

Ahmuty, Commander of th
arrPSt the Sheriff with his

detach a sufficient forceto mtercep
Colonel Ahmuty sent

party and release the Raja fr
r sen0VS to arrest the

Lieutenant Bamford with two romp
Bamford, with the

Sheriff with his party On 3rd Uecemoer
„hde

help of William Swa,niton, arre.ted the Sher.B and^ ^
they were returning and kcP‘

asnrooners Council releaied

srssiSy 'zsrsrsszrsES s-r »—

-

further writ of the Supreme Court

ft— Babu brought -~3££SJXZ
Governor General and the Mh 1

J“ Court but when they

At the first instance, they appea
done by them in

found that they were being sued for then
to

>
ubm]tlo

their official capacity, they with
Council declared lhal

a„v process of the S“Pr“'c
.

cS?“
r,

„eed not submit m the Court

persons in Bengal, out of A,

„

iard their interests even by

and assured that the Coun
£.>'

^

Court issued writs against

the me o*
-

armed forces The Suprem
Qr Generai

Warren

all members of the Council excep «As lo the Governor

Hastings and Barwcll Impey, C J » '
.hem in the Rule

General and Barwell, we wiU not ^d ^ cannot enforce’

because we will not grant a R
c upreine Court s officials to

Army officials refosed to allow Pj
The Judges of the

serve the writ to the Members of'the A, the Members of

Supreme Court grew angry and1 ten insu
Court took an

the Council were not served theiwnt,.^^P
of the Company

action against North Naylor,'

A
A

e

Supreme Court on the charge of

North Naylor was tried hy tn P He was committed

the Contempt of Court on 3rd
. n the words of C J ,the Contempt of Court on 3rd

words of C J,
to prison and no bail was accepted because in

Impey, the punishment was exemp ry

^ ^ wlthm

Chief Justice Impey Counc,l ot then Attorney

the power of the Governor General a
was or was not

to advise anybody on the VfS,£^an ' Though no

subject to the jurisdiction of the bupren ^ Council, Impey
action was taken against the h

tfae Council were exempt

maintained that while the
Xsunreme Court, they were not

. from the criminal process m the p Councillors plea that

exempt from civil action Referring to iw
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the) were not subject to the Court’s jurisdiction, Impej said, "That

if the) thought themselves not amenable to the Court the) ouglt

io plead to the jurisdiction, or demur to the plaint, and if they

were discontent with our judgments, the Charter had green

them a remed) b> appeal
"1 *

The Councillors further declared and com e) ed to the Judges

that if the) were held answerable to the Supreme Court on th*

suit of an Indian, ihe respect for the government in the mind of

the Indians would decrease and the administration w ill be w cal

ened Jl The Supreme Court would notallow the Councillors to

withdraw their appearance but it had no force or power to compel

their appearance The Councillors w ere strongl) sticking to thtir

own stand The) refused to submit to the authoni) of the Court

and were read) to def) all the summons and orders issued by

the Court This sort or extraordinary situation created complete

deadlock and an) move for compromise was being considered

impossible At this critical stage, however, on 12th March 1 7S0

the plaintiff, Cossinaut Babu, withdrew his suit against the

Governor General, the Members of the Council and the Raja of

Cossijurah 11

(U) Observations on certain vital issues —The Cossijurah

case refers to two important questions for due consideration

First whether Zemindars were subject to the jurisdiction of the

Supreme Court’ Second, who was the competent authority to

decide this issue’ As regards the first question, the Council's policy

towards Zemindars may be traced from its attitude in an earlier

case, the cent of Fulty Smrh 11 The Council was successful in the

Futty Singh’s test as w ell as m the Ccsnjtrah care to evade the
judicial inquiry into the rights and status of the Zemindars
Having once committed themselves to protect the Raja of

Cossijurah, the Councillors could not withdraw their protection
without damaging their power and prestige

This pohe) of the Council was devoid of ary principle to

protect and safeguard the interests of the Zemindars In fact in

the political interest of the Company it was also necessary to

keep die Zemindars ignorant about their rights and “status There

13 Impef to H e) mouth, March 12. 1780 p 36S
14 T uchet Committer Report 1781 App 23 pp 356-59
15 Impty Po'vts \ ol 16259 Imprj to Sutton. 12th March, 17S0 pp 43141
16 In this case a person named Jagmohan, obtained a decree from the Supreme

Court against Zemindar Futty Singh for tbr recovery of his debts. The
Sheriffs declared the <ale of the Zenundin of Futty Singh in the exentra
of the decree. The Governor-Genera! and the Councillors appti*d to
the Sheriff to abstain from executing the Court s decree against the judg-
ment d*btor In return the Councillors assured the Sheriff that he «i3
be legally defended by the Coontal against the Court. This assurance
given n ord *r to n-«vent any inquiry into the status of the Zemindars by
the Court
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are many instances” to prove that the Zemindars and hereditary

Raias and Rams were at times harassed and humiliated by the

Kue Council, of the Company The Judge, of the Supreme

Court could not get an opportunity to enquire into the statu, oj

the Zemindars Regarding the next question, the Judges of the

SuprScourt held that the Court wa, the competent authonty

to determine the legal status of the Zemindars and the Council

had no such power

It appears to be a paradox that when Warren Hastings

GovenJceneral, and Impey, Ch.ef Justice,
,/S1

fnendi the Conned used force against the Qsurt to imple

men! its orders It is on the record that after the helplines began

and before January 1780.Hasting, and I®P«7
“""J “^Jota

in private and discussed the situation 11 In his letter to Jonn

Purling, Warren Hastings wrote, "I "“"Jv '““5
°Z

difference with the Judges ,
but ,t was un.vo.dable l thinkjou

wdl support us , if you do not, be assured Bengal and of coune

India, will be lost to the British nation T
^ ‘S 0f

letter point out that Warren Halting! considered the interest ol

the British nation more important than huLSthVcSK
with Impey and took a strong action to safepurd the Cmmc, i s

superior position, though after the death of Momon rad Cla r

mg the balance of power in the Council was in hu favour wnen

.hi Force was used by the Council . 'mpeyappearedI to have lost

hope of Court's victory over the Council, «dl he decUred^l

have no authority to command troops b
p thc

do command them in a situation to answer to his Majesty lor

contempt of Hu Authonty ’ 10

-At the tune when the Cmsimrah trouble, were at .heir

height”, W K Firmmger rema:rked
c<m„ecttd

into a state of wild excitement by oth
.nhab.unUinto a state of wild excitement oy

riirnn.,n inhabitants
wuh the Supreme Court and wiA wh'ch th^ E

Hastings
were more immediately concerned

Court, he declared,
ordered the Military to arrest the Sheriff of

r»ourt»>
" '

"We are upon the eve of an open war with the Cour

x „ kniiv m 1777 and was Insulted

17 Ram of Burdwan was interned in her ftouw ^,^1 0f Revenue,
tnd humiliated for the arrears of revenwtty*

cash keeper of ,he

Burdwan Seroop Chand who
,7r^s of revenue Seroop Chand

Dacca Council wa, also harassed for wrean « « against the COunc I

filed a writ of habeas corpus before the Supremec^ur. ^ ^ ^
which imprisoned him °?f _n 169 374 See also Impey s

1R Touches Committee SeportiW APP 26 PP
f Book of 1 npey Vol

letter to Thurlow dated lllh January 1780, wer v

16259 p 313 /-to Gleig Memoirs of the Life of
19 Letter dated 14th March 1780 see O k uicg

Warren Hastings Vol II. PP 29
p, r v tfaylor p 355

20 Touclet Committee Feport lmpey W Hex *
, Commons on Bait
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these circumstances in March 1779 n petition, signed by all tit

prominent British inhabitants of Bengal, servants of the Compsap

and Zemindars, was sent to the British Parliament against the

excesses of the Supreme Court in Bengal The Governor Gcnenl

and the Council .also submitted ilieir petition to the British

Parliament against the Supreme Court’s activities in Bengal Ai

a result of tins petition, a Parliamentary Committee” wa
appointed The Committee presented a detailed report on the

conflict between the Supreme Court and the Council The

Parliament, therefore, passed an Act of Settlement in 1781

C Act of Settlement 1781

A suraej of the histor) of se\en ) ears from 1774 to 1780

shows that the proa u ions of the Regulating Act, 1773 and the

Charter of 1774 created many problems and conflicts The chan

of events and the trial of strength in the Cossijurah case pointed

out the serious growth of conflicts betas een the judiciary and the

executive Not only the Goacrnor*Generol and Council but the

inhabitants of Bengal also submitted their petitions to the King

in England. A Select Committee was, therefore, appointed under

the Chairmanship of Burke to inquire into die administration of

justice in Bengal On the basis of its report die British Parlu

ment again mteraened and the Act of 1701” tv as passed

1 Salient Features of the Act

The Preamble of die Act of 1781 stated, "Whereas it i:

expedient the lawful Government of Bengal, Behar and Onssi

should be supported" In die collection of reaenue, "the inhabi

tants should be maintained and protected in the enjoyment of all

their ancient laavs, usages, rights and priaileges” The Act w#
passed in order to remedy "die ruinous mistake" of the Rcgulatirg

Act of 1773 It avas aimed to grant relief to certain person

imprisoned at Calcutta under a judgment of the Supreme Court

and also to indemnify the Goa ernor General and Council and
officers who acted under their orders or authority The Act of

1781 avas passed in order to explain and amend the provisions of

the Regulating Act Some important provisions of the Act of

Settlement*4 may be briefly summarised as follows

(i) Immunitj granted to Governor General
Council —The Act declared tbit the Go'.tutwK-Gewerd
Council should not be subject joint!) or severally to tliejurisdiction

of the Supreme Court "for or by reason of any act, order, matter

counselled, ordered or done b> them in their public capacit) only

22. Tmrhtt Committee
23 21 Geo 111 c 70
24 See W A J Archbold Outlines of Indian Constitutional Histor). P

"
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.and acting as Governor General and Council” Their written orders
were sufficient proof to show that they deserved immunity from the
Court's jurisdiction

(«) English law not applicable to natives —Section 17 of
the Act empowered the Supreme Court to determine all actions
and suits against inhabitants of Calcutta subject to the preservation
of the personal laws of Mohammedans and Gentoos (Hindus) in

,

cases relating to their succession and inheritance to lands, rents,

goods, in matters of contract and dealings between party and
party Thus the English law was not applicable to natives

(tu) Law of defendant to be applied — It was provided
that where parties were of different religion, their cases should be
decided according to the laws and usages of the defendants w

(iv) Restriction on the jurisdiction of the Supreme
Court —-The Act expressly set limit* to the jurisdiction of the

Supreme Court It declared that the Supreme Court should not
have any jurisdiction m any matter concerning the revenue or
concerning any acts ordered or done in the collection thereof

according to the practice of the country or the regulations of the

Governor-General and Council

: (v) Exemption of Zemindars and land-holders from
(Supreme Court's jurisdiction —It was further declared that the

Supreme Court will not have jurisdiction on any person because of

'ms being land-holder. Zemindar, farmer of land or rents, employed
by a person who is under the employment of the Company or

Governor General, m matters relating to inheritance or succession
1 to lands or goods and dealings or contract between party and
'parties Certain exceptions were laid down to this general

provision Thus the Supreme Court was empowered to have

jurisdiction in actions for wrongs to trespass, and in civil cases

where parties had agreed in writing to submit their case to the

Supreme Court

(v») Exemption of Judicial Officers —It was also provided

that the Supreme Court will not entertain cases against any person

holding judicial office in any county courts for any wrong
or injury do e by his judicial decisions Persons working under

: the authority of such judicial officers were also exempted

(vn) Recognition of Provincial Courts of Company
The Parliament recognised, by the Act of 1781, cud and criminal

Prwmcial Courts Tht.sc Company’s Courts were existing

indtpendent!v of the Supreme Court It was one of the most

75 Set G c Rantin Iijcki.ro, dto l d >,la* p 9
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important prov isions of the Act of 1781 as it completely reversed

the policy of the Regulating Act

(nil) Recognition of Sadar Diwani Adalat (Governor-

General and Council) as Chief Appellate Court —-The Act

provided that the Sadar Diwani Adalat will be the Court of

Appeal 1 ' to hear appeals from the country courts in civil cases

It was recognised as Court of Record Its judgment was final and

conclusive except upon appeal to the King in Council in civil

cas*s involving Rs 5,000 or more Sadar Diwam Adalat wss

presided over by the Governor-General and Council It was

also empowered to hear and decide cases oT revenue and undue

force used m the collection of revenue *T

(ix) Power to frame Regulations —The Act of 1781

authorised the Governor General and Council to frame Regula

tions for the Provincial Councils and Courts 11 Copies of such

Regulations were sent to the Court of Directors and the Secretary

of State within six months from the passing of such Regulations

This rule making power was independent exercised by th*

Governor General and Council under the Act of Settlement

Earlier, under the Regulating Act, the power of the Governor
General and Council was limited b> the controlling power
(approval) of the Supreme Court

(x) Indemnity —The Act of 1781 provided for the release of

all the defendants who were arrested in the Patna Case The
Governor General and Council gave security Tor payment of”

damages awarded to them They were also allowed to file an

appeal to the King in Council against Supreme Court’s judgment
The Act also provided that the Governor General and Council,

Advocate-General and all persons acting under their orders, so fsr

as the same was related to the resistance of any process of the

Supreme Court from 1st January 1770 to 1st January 1780, were
to be indemnified and harmless from any action or prosecution

due to tlic said disobedience nf the orders of the Supreme Court

On the whole, the British Parliament, by enacting the Art

of Settlement 1781 favoured the Governor General and Council
as against the Supreme Court It was clearly a policy decision

for the British Parliament The Britishers realised that in order

to acquire territory m India and to establish the British Empire
in India it was important to support the Governor General and

Council They refused to illou the Supreme Court to introduce

English principles of independence of the judiciary and the rule

of law in India Ilbert said, "A legisl itive reversal of a judicial

26 Seunn 21

27 Section 22
28 Section 23
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decision shows that m the opinion of the legislature, the decision
is not substantially just, but must not necessarily be construed as
an admission that the decision is technically correct It is often
more convenient to cut a knot by legislation than to attempt
its solution by the dilatory and expensive way of appeal 2S

Cowell has wtll remarked, “Thus within eight years the main
provisions of the Regulating Act were swept away Thur
attempt to introduce an Lnghsh superintendence of law and
justice on the part of the Crown, and an administration of English
rules of law and equity by an English Court, modelled according
to English fashion was made rashly and ignorantly, without any
scheme or due preparation, without any measures being taken to

ensure the co-operation of the local authorities, but on the contrary
with every attempt to impose upon them a policy to which they
were opposed, and which they were determined to subvert'’ 20

2 Criticism of the Act

Though the Act of 1781 succeeded m removing many defects

of the Regulating Act, still some of them continued to exist

Even after the Act of Settlement, the relationship between the

Indian territories and the British Crown was not quite dear
There was neither any policy statement to this effect nor any
provision was made in the Act It appears the British Parlta

ment intentionally avoided to declare Us policy at this state of

territorial acquisition by the English Company in India In both
the Acts, the term “British Subjects'' is used but nowhere « it

I made clear, whether any Indian natives were to be comprehended
under this term It gives an impression that both Hindu and
Mohammedan inhabitants were excluded from the meaning of
“Bniish Subjects” Referring to one more defect in the Act of

1781, Grey stated, “There was no reply in the Act, on the

question, whether the Provincial Courts were to have a concurrent

Jurisdiction with the Supreme Court or an exclusive one” 51

The distinction between the Presidency Towns and the Mofassil,

which originated due to the Mughal Empire and the Company's

factories, continued to exist for a long period of time The
Settlement of problems by the Act of 1781 was, according to

Cowell, “crude and unsatisfactory” 12

D Supreme Courts op Calcutta, Bombay and Madras

Supreme Court at Calcutta

The Supreme Court of Judicatuie was established at Fort

2# C Ilberl The Government of lnda pp 60-61

30 Dwell History and Const union of the Courts an / Legislate Authont es

In India pp 61 62 , , , _ , , r ,
J1 SirC Grey s Minute See Sth Appendix to the Third Report ofthe Select

Committee of the House of Commons p 1145
32 Cowell H story and Constitution of the Courts and Legislate Authont es

in Indus p 63
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William, Calcutta, m 1774 Earlier, it was on the recommenda

lion of a Committee of the House of Commons that the Regulating

Act” was passed by the British Parliament in 1 773 The Regulat-

ing Act empowered the King to establish by Charter or Letters

Patent, a Supreme Court at Fort William In pursuance of the

provisions of the Act of 1773, the King issued a Charter on 26th

March, 1774 establishing the Supreme Court at Calcutta The

Mayor’s Court was abolished and its records and proceedings

were delivered to the Supreme Court It was a Court of

Record

The Supreme Court consisted of one Chief Justice and three

Puisne Judges All of them had to be Barristers and to be

appointed by the Crown All the Judges were appointed to be

Justices and Conservators of the Peace and Coroners within the

provinces of Bengal, Bihar and Orissa They were to have

jurisdiction and authority as the Justices of the Court of King’s

Bench m England All the writs, summons and orders were

issued m the King’s name and attested by the Chief Justice The
Charter of 1774 appointed Elijah Impey as the first Chief

Justice and Robert Chambers, Stephen, Ceaser LeMaister and

John Hyde as the first Puisne Judges

The Supreme Court was authorised to try and determine all

actions and suits that might arise within Bengal, Bihar and Orissa

against British subjects and against the inhabitants of India resid

mg, at the said provinces upon an agreement in writing, with
British subjects and when such Indian inhabitants agreed
m writing that the matters in dispute should be determined in the
Supreme Court'1 The Supreme Court was also a Court of

Equity, Court of Oyer and Terminer and Gaol Delivery for

Calcutta, a Court of Ecclesiastical jurisdiction and a Court of
Admiralty

The exercise of wide jurisdiction of the Supreme Court at

Calcutta, created many conflicts” between the Supreme Court
and the Council of the East India Company In order to avoid
such conflicts between the Supreme Court and the Council, the

British Parliament passed the An of Settlement in 1781 By

this Act it was inter alia declared that the Supreme Court, there-

after, should have no jurisdiction over the Governor General and
the Council for any act or order made or done by them m their

public capacity The Supreme Court was deprived of its jurisdic-
tion in revenue matters It was clearly laid down that no action

33 For details se<. Section A of this Chapter Tie Regulating Act"
34 Morley Adm n!treatton of Justice in India pp 5 22
35 From 1774 to 1780 famous cases were Trial of Raja Nand Kumar . Com-

maf ud-dm s case has jurah case For details see Section B of tbas

Chapter, Some Important Cases ’
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judgment, decree or order of such Courts

The Act of Settlement, 1781 restricted the

jurisdiction of the Supreme &urt to fctowtl^
to be Ldmmistered

personal law of the Indians was also ditecten 10 ne

in the Supreme Court The pow.rs and ihe
rated
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^ Court „
-

in >784 the
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™

g
the state of any native

S^^hSW“SS -riutL of Bnttsh

In 1858, the Act for b'net,°E!”J“ 1858° dfe Directors of

by the British Parliament P.
whole Qf their possession in

the East India Company on i st November, 1858

India to the Crown By a P««lamat»J10
^ tQ ^ Queen was

the transfer of the Co
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iy

A.^uish Parliament passed an

announced In August 186 India In pursuance

Act for the establishment of High Cou
1862 wh,ch

of the Act, Letters Patent was issued ™
Court of Jud.

defined the jurisdiction and powers of the mg

cature at Fort William in Bengal

The Company's Courts Sc High Court

The District Courts were ^CWts m Bengal became Crowns
Thus, for the first time, all the Court* *

Qf control by

Courts and were brought under one an^ sy

the High Court of Judicature at Calcutta

2 Supreme Courts .. Madr,. „„ Jinll,ar ,0

At Madras and Bombay, the cond
ume lt „as not conn

those of Calcutta and, therefore fi

J ^ S,thts« provinces The

dered suitable to establish Supreme u
Calcutta was on an

establishment or <b^ S;P r'"L r
,,°", preferred to wait and sec

experimental basis and the aut
court anywhere else

its trustful results before to introduce changes

In the meantime, when it became necessary

courts and Legislative Ann

36 Cowelll History and Constitution f

frt Indus p 63
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in the existing Mayor's Courts, the Company authorities advised

Parliament to establish Recordei s Courts at Madras and Bombay
Thus the Supreme Courts were established only after the abolition

of the Recorder s Courts

(i) Recorder s Courts —1 he Mayor’s Courts, which were

je established by the Chartei of 1753 at Madras and Bombay, were

abolished by an Act87 of the British Parliament in 1797 and the

same Act authorised the Crown to issue a Charter” to establish

Recorder s Courts in their places The Recorder s Court, which
was also declared as a Court of Record, consisted of a Mayor,
three Aldermen and a Recorder The Recorder, who was

President of the Court, was appointed by His Mijesty from
amongst the lawyers having at least five years standing at the Bar
The Recorders Court exercised jurisdiction m civil, criminal,

ecclesiastical and admiralty cases over the British subjects residing

within the British territories, subject to the Madras and Bombay
Governments respectively, and also over those residing in the

territories of native Princes who were in friendly al'iance with
the Company They were cmpoweied to frame lulcs of practice

and were authorised to act as Courts of Oyer and Terminer and
Gaol Delivery

The jurisdiction of the Recorder s Courts w is similar to that
of the Supreme Court at Calcutta subject to the restrictions

imposed by the Act of 1781 The personal laws of Hindus and
Mohammedans were safeguarded and the Governor and Council
and officers working under their orders wire declared immune
from the jurisdiction of the Recorder s Courts From thur
dicisions direct appeals were allowed to the King in Council
1 he Recorder's Courts enjoyed better reputation and tseic more
effective than the Mayor’s Courts specially due to the presence of
piofessional legal experts on the Bench Another important
feature was that the Court was granted both civil and criminal
jurisdictions which were previously entrusted to the Mayor s

Court and the Com t of Governor in Council respectively Some
how, even the Recorder’s Courts could not survive for long due
to the growing demand tor more reforms in the machinery of the
adnumstr ition of justice and therefore, ultimately they gave way
to the Supreme Courts at Madras and Bombay

(li) Supreme Court at Madras —In 1800 the British Parlja
ment passed in Act8 * emponeiing the Ciown to establish a Supreme
Court at Madias in plae** of the Recorders Court The Crown,

37 George Ilf c 141

38 In 1798 the Crown issued the Cl arie lb w| h Recorders Courts were
esubl shed at Madras and Bombay The first Re orders at Madras
and Bombay were Sir Tho nas Strange a d S r Will am Syer respectively

39 39 & 40 Geo III c 79
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(Iv) Conflicts between the Supreme Court and the

Government orBombay—The Crown b) issuing the Charter of

1823 intended that the Supreme Court wall act as a cheat upon
the Company's Government, but this object was not achieved due

to peculiar conflicting situations which arose, dunng the period

1828 to 1858, between the Chief Justice Sir i. West and Governor

Elphmstone “

As earl) as 1826, the Supreme Court at Bomba) came into

conflict with the Government when the Supreme Court rejected

the draft law' which was sent by the Bomba) Government to it,

under the Charter of 1007,*1 for its approval The Government
proposed a lavs prohibiting the publication of an) newspaper except

by persons holding a licence, which was evocable at will, from
the Governor Sir E West, the Chief Justice of the Supreme
Court, rejecting the draft law declared that there was nothing in

Bombay to justify such a restriction on the liberty of us subjects

When the viewpoint of the Chief Justice was criticised by certain

newspapers, the ChiefJustice condemned the papers as Govern-
ment papers But the Governor denied that an) newspaper was
backed by the Gov eminent 4 *

In 1828 another conflict arose when More Raghunath, a boy
of 14 years, was detained by his grandfather for ov er a ) ear at

Poona and a relative of the bo> moved the Supreme Couti for the

issue of writ of Habeas Co/pus The Advocate-General opposed
die writ petition on the ground that the boy and his father were
not within the Court's jurisdiction as the) wert nativ es residing at

Poona Ignoring this plea the Court issued the writ In Septem-
ber 1828 in another case of Bappoo Gunness, the Supreme Court
Issued writ of Habeas Corpus to the jailor to produce before it

tile prisoner Bappoo Gunness who was arrested under the orders
of the Company’s Court The Governor-in Council directed

44 Earlier the Recorders Court at Bombay punished many ftrghJv placed
Government officials, who were found guilty of corruption and other
misdemeanours Governor Elphtnsione did l*d firm steps taken up
by the Rcu>rders Court and expressed Ins indignation In 1813 Sir E.
West, when he w-xs the Recorder of the Recorder s Court at Bombay dis
missed Erskine a favourite of Governor Elphinstone from the Companv s
services on ihc charges of corruption The Governor fell insulted and
subsequently whenever he got an opportunity showed discourtesy towards
the Chief Justice Thus th conffuts continued dwelopmc between them
in future loo See Drewitt Rnnba) ui the Oju vf George 1

1

pp
5b 71 a

45 Charte- ofGeo 111 issued in 1807 granted kgistanvc powers toih* Govern
non and Councils of BomKiv and Madras subject to the a^-noval of
Recordv s Court and U v Supren*. Courts rcspeci velj In Homhav
Ihe Vi ireme Court replaced Ite Record rs Cojr and thuvf i it bvon
to excrw* its p vr to tppr >w or te,-c\ th. draft I iw referuri b, itv*

Government for n< approval Similar poaer w,s granud to the Supreme
Court at Calcutta by the Retaliating Act
ColebrooVe, Life cf Af Flphuisione, \ oi 11, pp 176-1 SO
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the jailor not to send the prisoners to the Supreme Court and
stated that the Supreme Court had no authority to discharge a
person imprisoned under the orders of the native Court At this
atutude of the Government, tn April 1829 the Chief Justice Sir
John Grant, vvas embroiled in a violent conflict with the Bombay
Government and closed the Court no motu The Chief Justice
sent a petition to His Majesty against Government’s intervention
m the Court’s process and prayed for the issue of directions to the
Government "for the due vindication and protection of the dignity
and lawful authority of His Majesty's Supreme Court at Bombay "
The petition was considered by the Privy Council and its report
was affirmed by His Majesty The Privy Council reported” against
the Supreme Court It was stated that the Supreme Court had
no authority to issue a writ of Habeas Corpus lo the jailor or
officer of a native Court, except when directed either to a person
resident within those local limits wherein it had a general juris
diction or to a person out of such local limits, who was personally
subject to its jurisdiction

Referring to certain instances of conflict between the Supreme
Court and the Government of Bombay, the Bombay City Gazetteer
stated " In 1830, after the death of Sir J Dewar, the sole

Judge on the Bench, the Court was closed for a month , in 1841,
a great contempt case occurred just prior to the arrival of Sir
Erskine Perry, and at a moment when Sir H Roper was atone
on the Bench, while in 1858 the Court was again embroiled with
the Bombay Government on the question whether the Police

Commissioner had any legal right to remove a prisoner to Thana
Jail without the sanction of the Supreme Court The friction

which from time to time occurred was to some extent engendered

by the fact that the Supreme Court had nothing whatever to do
with the ordinary administration of justice in the mofussil" M

In spite of all the above stated conflicts, the Supreme Court

functioned at Bombay up to 1862 when the High Court of Judi
cature was established at Bombay under the Indian High Courts

Act 1861 Gradually the purity and the prestige of the judicial

administration went on increasing tn Bombay

3 Law administered in the Supreme Courts

The Supreme Courts of Calcutta, Madras and Bombay were

empowered to exercise civjl, criminal, equity, ecclesiastical and

47 In re the Justices of the Supreme Court of Judicature 1 Knapp PCI
See also Ryot oj Gorabemdho v Zemindar oj Rartekin cd 701A 129 161

For details regarding issue of writs See Chapter on History of Writs in

Ind a in this book
, , ,

48 Quotation cited by P B Vachha in Famous Judges Lawyers and Casts of
Bombay A Jud rial History ofBombay during the British Periodat p 39,
for a detailed account of conflicts between executive and judiciary in

Bombay, See, pp 191 2CO.
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admiralty jurisdictions The laws, which were applied and

administered by the Supreme Courts may be classified under the

following eight headings4’

(t) The Common law, as it prevailed m England in 1726 and
which has not subsequently been altered b) Statutes specially

extending to India or by the Acts of the Governor-General
in Council

(u) The Statute law which prevailed in England m 1726 and
which has not been altered by the Legislative Council of

India

(in) The Statute law expressly extending to India which had
been enacted since 1726, not repealed as yet and Statutes

extended to India by Acts of Go\emor-General-in-Counci!

(ip) The civil law ns applied in the Ecclesiastical and Admiralty
courts in England

(p) Regulations made by Govemor-General-in Council and
Governors w-Council and registered in Supreme Courts
prior to the Charter of 1833

(w) The Acts of Governor-General in-Council passed under
the Charter of 1833

(pii) The Hindu Law and usages sn actions regarding inheritance
and succession to lands, rents, goods and all matters of
contract and dealing between party and part} in which a

Hindu was a defendant

(cm) The Mohammedan Law and usages m actions regarding
inheritance and succession to lands, rents, goods and all

matters of contract and dealing between party and party m
which a Mohammedan was a defendant

49 \V H Mosley, Administration ef Justice in British India, pp 22 24
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1 Pitt’s India Act, 1784

In order to strengthen the power of the controlling machinery

of the Company's Government in England, the Act introduced

vital charges by setting up a Board of Control and recognising the

Court of Directors Some important provisions of the PittV

India Act, 1784/ may be stated as follows —
A Board of six Commissioners was set up in England, which

was called Board of Control It consisted of a Secretary of State,

the Chancellor of Exchequer and four other members from the

Privy Council1 to be appointed by the Crown The Secretary of

State as'as to act as Chairman of the Board having a casting \ote

The Board was authorised to superintend and control all the

revenue and civil activities and the military forces held b> the

British in the East Indies The Directors of the Company were

requited to supply to the Board, copies of all communications
receited from India and of all resolutions, orders and minutes of

their proceedings and their despatches to Indian authorities The
orders and despatches proposed by the Directors, before they were

actually sent to India, had to be approved by the Board which
could modify the drafts or substitute new ones m their place and
require the Directors to send the same to the authorities m India

The Board could also send secret directions to the Secret Com
mittees of the Directors to be conveyed to India

The Court of Proprietors was completely deprived of its

power to counter the orders and resolutions of the Directors, which
had secured due approval of the Board of Control

The Court of Directors was allowed to retain its full powers
m the appointment, reduction and retrenchment of all the civil

and military servants of the Company The Act provided for the
setting up of a Secret Committee consisting of not more than three

Directors to which secret matters would be referred by the Board
The Commercial privileges of the Court of Directors were left

intact and it was empowered to appeal to the King m Council »n

case of any encroachment on its rights by the Board

3 If it is Ihe distinction of Lord Cornwallis to have been the first Governor
General to purify successfully the administration of India , it ts no less

ihe d stinction of Pitt the Younger to have been the first minister to pro-
v foe vb.r.samw. bj-sJa vvvNrvfJftuxhaamrott. Vr.vn Xd tS YaViMntnV vV.y.
the evils ceased altogether and became more matters of history See also
Sir V Chirol India Old and New p 73

4 24 Geo If Sess 2, e. 25 For Pitt s Speech at the first reading see ?
Mukharji I ti an Constitution Indian Const tutlonal Documents pp 25 2S

5 Subsequently modified to any two Secretaries of Stale the Chancellors
of the Exchequer and two Pnvy Councillors By the Charter Art of 1793
instead of two Pnvy Councillors any two persons could be apponted
upon the Board
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As regards the Central Government of the Company

m India, the Act provided that it will consist of three o£er

members besides the Governor General Out of the three

members one was to be the Commander m Chief of the British

Forces in India More effective, a casting vote was given to the

Governor General It was provided that the members of the

Council were to be appointed from amongst the covenanted

££Si of Sic Company in India In the appointment of the

Governor General, the Directors were required to secure prior
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amongst the sen ants of the Company holding high posts The

Act provided thit if any officer of the Company demanded or

received an) present, his act would be considered as extortion On
their return to England, the Company ’s officers could be required

to declare on oath the fortunes the) possessed If the Company’s

sonant was dismissed by judicial action, he was not entitled to be

restored to his office or bu ri leased from an internment by any

authority of the Company An) bargain for receiving or giving

up an office or disobeying the Directors was declared a inis

demeanour For the purpose of trying cases of extortion and

other misdemeanours, a special Court was to be set up in each

session The Court consisted ofthree judges, four Peers and six

liter bers of the House of Commons Though this was a very

important provision it was amended in 1786 The Govefnor-

Gen*-ral and Governors were given special po vers to arrest a

person within the European Settlements »n any Native State,

who was suspected of having unlawful correspondence with those

authorities By another important prov mon of the Art, all th

subjects of His Majesty whether in the service of the Company or

not, were brought under the jurisdiction of the Courts m Great

Britain and India, for any crime committed in the territories of

an Indian State

The most important feature of the Pitt’s India Act, 1784, ’"as

that it introduced a dual Government for the Company’s affairs

in England The control of the purely commercial functions was
placed entirely into the hands of the Director, while for the

control of the Company's political functions the responsibility was
given to the Board of Control The Board represented the Crown,
while the Directors represented the Company The power of the
Court of Proprietors to influence political decisions m India came
to an end

2 Appointment and instructions to Lord Cornwallis

Before accepting his appointment as Governor General,
Cornwallis laid down two conditions, that the Governor General
will have power to override his council and the office of the Gover
nor General and the Commander in Chief will be united under one
person The conditions, as laid down b) Lord Cornwallis,* were
accepted and the Governor General became the effective ruler of
British India under the authority of the Board of Control and the
Court of Directors He was also successful m pi eventing any

Cornwallis came with such advantag»s as no predecessor ever I ad Hi
was Commander in Chief as well as Governor-General and his rank vet
him abo c the necessity of trucking to anybody He was irdi Tcict*

*? pecuniary gam and adulation a man of sturdy courage horestrv
See Thompson and Gatratt Rue and Futf-lirtnt f But jf R I



yfj JUDIC1AJ REFORMS OF COR*CWAT US 163

repetition of the embarrassments from which Hastings suffered »
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re\ enue, became his chief lieutenant in revenue matters Cora

walks once wrote, "The abilities of John Shore, his know

ledge in every branch of the business of this country and his

character in the settlement render his help to me invaluable” u

Jonathan Duncan, who later became Governor of Bomba), was

second in Cornwallis’s estimation There were the cousins Charles

and James Grant, the former of whom became Chairman of the

Directors and the later, his son, a President of the Board of

Control, and Charles Stuart the Commercial expert Sir William

Jones, an eminent Oriental Scholar and Judge of the Supreme

Court, was his chief adviser in the field of judicial reforms and

police regulations in India Above all. Lord Cornwallis’s own
judgment m all these fields was praiseworthy

B Judicial Reforms of I ord Cornwaixis

When Lord Cornwallis came to India m 1786, he was greatly

dissatisfied with ithe existing sptem of the administration of

justice Warren Hastings before returning to England separated

the work of collecting revenue from administration of justice

Civil justice was administered in local civil courts, namely,

Mofusstl Diwam Adalat and Sadar Diwani Adalat For criminal

cases there were separate courts The final authority in civil

cases directly and m criminal cases indirectly was with the

Supreme Council Lord Cornwallis found that the whole system

was complicated, illogical, wasteful and suspect“d of being
corrupt He had already received instruct! ns from the Directors

to remove all these abuses Thus Cornwallis was faced with two
difficult tasks—to simplify the complicated and expensive machi
rtery of administration of justice and to uproot corruption from
the Company’s servants in administration

Cornwallis reformed the whole system of civil and criminal
justice by a method of trial and error In the judical system
Cornwallis introduced refomis in three instalments—in 1707, 1790
and 1793, respectively

1 Judicial Plan of 1787

The Directors gave instructions to Lord Cornwallis to bring
simplicity, economy and purity into- the judicial system The
txi ting separation of the revenue and judicial functions wai
remov ed and both the functions were united 14 The existing 36
districts "were reorganised and the number or districts was reduced
to 23 Each district was in the charge of a Collector, an English
man In each district the Collector was responsible for the

collection of revenue, to decide cases and matters relating »

13

14

See Phil p Wooduff The Men Ufu rtdedlnda V0 I 1 pp I46*t48W H Morky Tt e Adm itisirat on of J /vice in Br tish I id a pp S3 54
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He wa« also to act as the judge in the Mofus'sil Diwam

s^sse-sssss
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reforms in the criminal courts It appears that he wanted more

time to study the functioning of the criminal judicature and m
role in suppressing crimes After gaming sufficient experience

from 1786 to 1790, Comw allis realised that th“ prevailing system

of the administration of criminal justice was very defective and

futile 11 Robberies, murders and other crimes relating to life and

property of the natives, were increasing He found that these

evils were growing due to two main causes First, the defective

state of the Mohammadan criminal law secondly, defects in the

constituuon of the trial courts due to which they failed to deal

with criminals Apart from this, he was also convinced that it

was necessary to check the prevailing tomiphon amongst the

native courts and officers

In order to improve the law and order situation and punish

the criminals severely, Cornwallis introduced vital reforms in

1790 11 He realised that it will be a blunder to leave the adminn
tration of justice m the hands of the natives He was vers doubtful

about the honesty of the Muslim officers, and therefore, as a

matter of principle he decided not to gi\ e any important judicial

and administrative office of responsibility to anv Indian

Cornwallis resolved to abolish the authority of Vswab over

criminal judicature Reza khan, who was so far J\'axb A ccin,

was dismissed from his office and iheSadar INizamat Adalat was
again shifted from Munhidabad to Calcutta The Governor
General and Members of his Council presided over the Sadar
Nizamat Adalat They were assisted by the Chitf Kazi of the

Province and two Mufus who expounded the law and issued

Tatwa Sadar Diwam Adalat was the Court or Appeal It took
cognizance not only of judicial matters but also of the general
state or Police throughout the country Pull record of proceedings
of the court was maintained fv either parties nor their lawyers
were allowed to plead and present their caver, before the Court
The Court decided cases in appeal on the basis of the report of
the trial magistrate proceedings of the Circuit Court and written
pleadings and drlV-nte of the parties At this time the Chief Kazi
and two Mufus issSred the Appellate Court in deciding the
cases

Mofussil Flujdart Adalats were abolished The whole Divvam
net was divided into four Div ivionv of Calcutta, Murxhidabad,
Dacca and Pttna lu each Division a criminal Com t was estab-

bshed which was called the Court of Circuit Fa h Court of Circuit

15 See Asp nail CYvrw* l tn Ee~;at Chs Hurd 111

16 In I7y0 Lor t Ct raw's! is v*nt a qwmonnaire io at! nut urates inviting
their commentt on die e*ij me cniN* and wws and means to suppre*-*
then •'ad punish tlx c im rw!s In the I vht of thts* tnd 05$ and h*
tuper 'nee Commtl s t trod cetj reforms on 3rd -DeCemVr I?W n
ihe law of crimes and the Courts
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On the whole in 1790 the judicial reforms of Cornwallis were

aimed at improving the criminal courts, criminal law and the

persons who were entrusted with the difficult task of administering

criminal justice In fact these reforms not only granted security

to life and property of the people, but also improved the law and

order situation in general

3 Judicial Plan of 1793 Cornwallis Code

After gaming sufficient experience in IndiaO affairs frpm 17B7

to 1793, Cornwallis realised that the changed conditions required

major changes m the civil and revenue set up No doubt, m Jus

tcfoims of 1787 Lord Cornwallis merged all the civil, criminal

and revenue powers m the authority ol the Collector of the

district It was done so partly due to the instructions given by the

Court of Directors and partly due to his initiative to introduce

economy, simplicity and uproot con upuon It was in 1793 that

Cornwallis realised that the time was ripe enough to introduce

judicial iclotxns m Bengal, Bihat and Orissa A set of regulations,1*

which were prepared by Lord Cornwallis, were known as

"Cornwallis Code' They dealt with the commercial system

with civil and criminal justice, with the police and with the land

revenue The regulations were intended to ensure disciplined

administration and prevent any return to the chaos and abuses of

the past l# Cornwallis attempted to codify the existing law and
procedure into the form ol Regulations, a work in which Sir

William Jones, a remarkable Orientalist took a leading part It

was an honest attempt to establish the iuIc oflaw in India 10 A
burf account of th< Regulations, classified under subject headings,

mav be given as follows

(i) Separation of judicial and revenue functions — 1 lie

Revenue OfhcciS weic deprived of thur judicial powers By
Regulation 11 of the Code of 1793, Mai Adalah or Revenue Courts
were tbolished lhc trial of these suits ms transferred to the

Mufussil Dawam Adal its Th< Collector was entrusted only with
tlw collection of revenue n All the judicial pow rs ol the Collectoi

were taken away and given to the Diwam Ad hits which were
rcoigamsed The Collectors thus became merely administrative
officers to collect revenue of the districts Oidimry civil courts
were empowered to try civil as well ns revenue cases An
dpyw.il from tU cu.il cowls in \v.vnvuv. c-\sv«, to the Board of

18 A xU of 48 Rey. laturns w »s prepaicd with ll <. ws UtveC i f S r Geori«
Rarlbw

19 V A Stub 77 e Ox/o H II tiory oj I (a p 6 J

20 ri npvun ind G rrall R * a ! r If t r of lliits'i KtU u l fa

p W
21 The Coll dors wifi deprived of the r vast powcis wl th were given to

'ben in 1787 See also Clark-. Ross The Co r(\p< / ue of Charles
//* hrSl Maiqils Cor Hull Vol J p 27S
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observe the rale of law It w v» real
I) a verx courageous and bold

step taken bv Lord Cornwallis The injured part) had a remed)

to approach the court against th“ corruption and excesses of the

executive oiheers Loid Cornwallis expected that the change »a

the system, will effectually prevent in future the tjrannj and

oppression which has been so frequently exercised throughout ths

country bj name officers entploved in the collections and compel

die Collectors to adhere strictly to the Regulations and instructions

prescribed for their guidance

(v) Abolition of Court Fees —In ordei to make justice

cheap Lord Cornwallis abolwed the court fees which were imposed

earlier m 1787 It was provided that apart from the pleader s

fee and die actud charge of summoning die witnesses no other

fees will be charged from the litigants Though this reform was
based on good intention, its evil effects came to light after 1793

when there was a great increase in the litigation

(vi) Reforms an Criminal Courts —Though in 1790 vita!

changes were introduced m the administration of criminal justice,

in order to keep the whole administration of justice integrated and
co-ordinated, certain changes were igam introduced in 1793

Wah dns aim in view Regulation I\ provided for some modifies
nous in the old set up

The Magisterial powers of the Collectors wire taken vwa>
md the Judges of the Diwant Ad dais wen empowered to exercise

this juusdiction The Judges exercised Magisterial powers
together wuh their civil jurisdiction The Collector was left onl)

to look after the collection of rev enuc in his district The Courts
of Circuit which wuc created in 1790 and the Provincial Courts
of Appeal which were propost d in 1793 were unned and thus four
Provincial Courts ol Appeal and Circuit were established to deal
with civil md criminal matters The Provincial Courts of Appeal
and Circuit were established at Ctlcuttn, Patna, Murshidabad and
Dacca mpeetivd)

(vi*) Legal Profession** —Cornwallis n. ihs d the imj>oriancc
of vvcll-otg vntsed and i rgul vied profess onal l wafers Earlier
the p u lies v ere npp anng before Uu Courts either in person or
through their agents Bj Regulation \ II of 1793, the profession
oflav was created and organised m India It was given due
iTC00mtion by the authorities It was a necissit) in oiderto
assist the illiterate litigants who were unaware of the technical
procedure of the Co irts wnd \Lu the technic times of the law
Steps wen surestid to assure the litigants about theintegntj,
1 gal qualification ai d ci mp tence of the memb is of the l>gal

22 F r d is Is see wp rat Chapter i i Icyil I ofccsioi m this hoot
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‘The Permanent Settlement” said Smith, “restored rural

order m Bengal and provided the conditions of agricultural

development, but it replaced the organic ties between the two

classes of rural society by an impersonal cash nexus The two

classes v. ere henceforth unrelated and hostile Order and pro-

gress wen. secured but social justice was not done” **

Thus the whole system under the Regulations of 1793

introduced many reforms A single set of 48 Regulations, in

drifting which Sir George Barlow assisted Cornwallis, was printed

and issued on 1st May 1793, known as ‘'Cornwallis Code”. It

gamed such a great reputation amongst the Anglo-Indian adminis-

trators that in 1797-99 it was introduced into Bombay and forced

upon Madras in 1802

C Extent to which Cornwallis built on the
Foundations laid by his Predecessors

John Strachy said, “Although much had been done by
Warren Hastings to perform and organise branches of the public

service, the main foundations of the existing administration of

justice in India were laid in the time of Lord Cornwallis” *r

Another view, expressed in the Cambridge History, states,

“Although the policy that Cornwallis came to enforce m 178S

was new, it was not wholly new In every direction Cornwallis

built on the foundations already laid or begun to be laid by his pre-

decessors and specially b> Hastings It was the emphasis rather

than the principle that was new Ev ery aspect of reform was
foreshadowed in the work or m the projects or Hastings and hence
die solidity of the work of Cornwallis”.*7

It will be worthwhile to analyse these opinions m the light of

the reforms introduced by Warren Hastings and Cornwallis from
time to time In 1772 Warren Hastings prepared a plan to

remedy the defects oT the Dyarchy which was introduced by Chve
m 1765 Under the plan of 1772, Warren Hastings assumed
whole responsibility to administer civil justice in Bengal, Bihar
and Orissa But he left criminal justice with the Nawab The
Collector in each district, was thus Administrator, Judge and
Magistrate in 1772 In 17C7 Cornwallis gave similar wide powers
to the Collector though at the instance of the instructions which
lie received from the Directors Cornwallis’s reforms in 1787
were aimed at three things (i) economy, (til modification and (m)
puuficution Later on in 1790, Cornwallis introduced reforms in

thctrunmil justice, similar to what Warren Hastings did in tin.

adraimstratton of Civil justice The most important feature of

2^ V A Sm il) 0\f{tn! Huton of Imfa (rdn ~rd> n <36
26 John Strachy lid a
27 Tie Cvmbrt h* Hntori of India p 437
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Cornwallis’s reforms of 1793 was the separation of revenue from
judiciary This feature was foreseen and partially implemented
by Warren Hastings in 1780

Even though it may In admitted that Cornwallis gave new
emphasis to the scheme of Warren Hasttngs, stilt Cornwallis

deserves great credit as it was his initiative and judgment which
emphasised the need of such reforms at this particular time
Cornwallis introduced reforms to meot the existing requirements

and also due to the instructions from England which he imple

men ted as commands of superiors It can, therefore, be concluded

that Cornwallis, to a great extent, built on the foundations laid by
his predecessors, especially by Warren Hastings With this back-

ground one can see great truth in Smith's observations, "Taking
it all in all, Cornwallis had set the Company’s ship of state on a

new course, and had brought injustice and integrity to redress

corruption and power politics’’ *•

V A Smith The Oxford tfiwo oflndalEdn 3rd) p 538
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improvement in the number ol arrears in courts In1795 by Regulation XXXVI reforms were introduced with a view to
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justice but it was a necessary step In order to minimise litigation
it was declared that even on pending cases the prescribed court fee
must be paid by the parties

, otherwise, after a fixed date all such
cases will be removed from the Court list, and this was actually
done It is on record that due to non payment of prescribed
court fee within the prescribed time limit a large number of cases
were dismissed Apart from court fees certain other levies were
also imposed on calling and summoning of witnesses, on filing

exhibits and on interlocutory petitions Though Macaulay* *

had strongly criticised the imposition of court fees, considering the
circumstances and the condition of the Courts in 1795, there
appears to be sufficient justification for the levy Contrary to
Macaulay’s opinion it was a wise step taken by Sir John Shore to
improve the administration of justice

(ui) Changes made in 1797 ~In 1 797, Sir John Shore
introduced certain reforms to further improve the administration

of justice The court fee was further increased and it was made
compulsory to use special stamped papers for filing papers m the

court This step was taken to check the litigation before Courts

In order to avoid unnecessary delay in the disposal of cases.,

Regulation XII provided that the decrees of the Provincial Courts
ofAppeal were final in cases of money or personal property up to
Rs 5,000 in value In all suits involving more than this amount,
the decisions of the Provincial Courts of Appeal were made appeal
able to the Sadar Diwani Adalat Rules were framed to govern
the appeals to be made to the King in Council From the decisions

of the Sadar Diwani Adalat It was provided that the petition of
such appeals should be filed within a period of six months and the

valuation of suit must be £ 5,000 or more

(»v) Provisions of tbe Act of 1797 —The British Parliament

introduced certain reforms in the administration of justice in

India by passing the Act of 1797 The Act reduced the number of

the Judges of the Supreme Court at Calcutta to three t r , a Chief

Justice and two Puisne Judges The Act also recognised and
confirmed the preparation of a code of Regulations4 enacted by
the Governor General in Council and registered in the Supreme
Gourt The Courts were required to administer justice according

to those Regulations

2 Judicial Reforms of Lord Wellesley

In May 1798, Lord Wellesley* arrived in India and succeeded
SirJohn Shore as Governor General Wellesley cook keen interest

in removing the defects of the existing judicial system He

3-4 Dhirkar Lord Macoufoy s Legislative M n ites pp 220 224
5 See P E Roberts India under H el/este)
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introduced certain major reforms to iroprov e the administration o!

justice Expressing his views regarding the separation of the Sadsr

Adalats from the Got emmem, Wellesley wrote, "A conscientious

discharge of the duties of the Sadar Diwani Adalat, and the

Nizamat Adalat would of itself occupy the whole time of the

Governor General in Council u wall at once be evident

that it is physically impossible that the Governor-General in

Council can ever dedicate that time and attention to the dunes

of these courts which must necessarily be requisite for their due

discharge*' •

Lord Wellesley was against the concentration of judicial

legislative and executive powers in the Governor General in

Council It was not possible for the Governor General to devote

time to preside over the Sadar Diwani Adalat and Sadar Nizamat

Adalat It was, therefore, that Regulation II of 1B01 provided

that the Sadar Diwani Adalat and the Sadar Nizamat Adalat were

to be presided over by three judges selected and appointed by the

Governor-General m Council It was laid down that the Chief

Judge will be a member of the Council but the Commander-in

Chief and the Governor General were not allowed to occupy the

judicial post The other two judges were to be covenanted aval

servants of the Company having wide experience of judicial work
in the Provincial Courts of Appeal It was also declared that the

Sadar Adalats will be open courts and two judges will form the

quorum of the court to carey out its function

In order to expedite the disposal of the pending judicial work,
in Zilas and cities. Head Native Commissioners, also known as

Sadar Ameens, were appointed They were authorised to decide
cases valuing up to Rs 100, which were referred b) the Judges of

Zila and City Courts The Judges were authorised to nominate
Sadar Ameens with the prior appov al of the Sadar Adalat from
amongst persons of ability and past experience In Ztlas and
Cities, Assistant Judges were also appointed to dispose of the
arrears of the judicial work They were required to decide appeals
from the Courts of Registrars or Native Commissioners and
original suits which the Judges orZiia and City Courts referred to

them 1

During Lord Wellesley’s penod, the Adalat system was
extended to ceded and conquered territories In 1801 the Nawab
Vizier ceded the Subedari ofOudh to the Companj The Ceded
Provinces were divided into seven districts—Gorakhpur, Allahabad
Cawnpore Farrukliabad, Etawah, Bareilly and Moradabad In

fi. Lord Wellesley s Lett r to the Directors dated 9th July 1900 Sre A- B-
keitti Speeches en H J on Poht) Vol J p 179

7 Regulations XVI and XLIX. See also Morley The Adm mstnstloH cf
Justice (n Pettish fad i p. Q
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each district a civil servant of the Company was appointed Judge

and Magistrate and another civil servant as Collector Registrar,

Sadar Ameens and Mims* were appointed to decide civil cases

up to valuation orRs 20, R. 100 and Rs 50 At

llareillv a Court of Appeal and Circuit was established just like

in Bengal The jurisdiction of the Sadar Adalats at Calcutta was

also extended to^ the ceded districts In 1805 'ho j°”q“

Provinces along with the ceded territories were divided into five

dutncts-Agra, Aligarh, Sahar.npur North Saharanpur South

and Bundelkhand These districts were p'aced under the control

and administration of judicial and revenue officers just live tne

ceded districts of Oudh

3 Reforms of Lord Cornwallis

In July 1805 Lord Cornwallis came to India for the second

time and succeeded Lord Wellesley In
‘Ctmt reffi™ m the

India, Comwalln* tol^ed a very^^ ^form..^

«
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i*"
5 “mf J

|
e
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October 1805 He was

8 Lord Cornwallis died at Ghanpurinl^ See Qxfgrd H slory
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History p 132
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increased from three to four special!

5

to dispose of the arrears cf

the judicial work earlier

The Magistrates' powers and jurisdiction w ere also increased

The> were authorised to punish offenders with a tine up to Rs
and punishment not exceeding six months 11

Regulation VIII of 1803 presided that the persons who

commuted the offence of robber) with open violence were liable

to the punishment of transportation for life If the charge or

robber) was prosed, on conviction such case was to be nfnitd

to the Sadar Nixamat Adalat In the same year, a Superinten-

dent of Police for Bengal and Orissa was appointed for the

detection of the persons charged with or suspected of dacoit) and

other offences The original jurisdiction of Zila and Gtv Courts

was restricted to such cases where the valuation of the suit was not

more than Rs 500 The Provincial Courts were empowered to

have original jurisdiction in cases in\ olving more than Rs 500 u

Due to the great increase in cases before the Sardar AdaUts it

was considered necessary to increase the number of judges. To
deal with such a situation. Regulation XII of 181 1 authorised the

Governor General to appoint a Chief Judge and such numbers of

judges as litre considered necessary from time to time to dispose

of the cases Now onwards the ChiefJudge was not required to

be member of the Council Thus the judicial function was

separated from the executive and legislative

5 Lord Hastings and the Administration ofJustice

After Lord Mmto, m 1813, Lord Hastings11 was appointed

Governor-General Dunng his period of ten years’ stav in India

from 1813 to 1823, I-ord Hastings introduced many reforms in the
civil and criminal judicature of the country Certain definite steps

were also talen to modif) the basis of the Cornwallis's system.

(I) Charter Act of 1813 —The special importance of the
Charter of 1813 lies in the fact that the sovereignty of (he Crown
over the Company’s territorial acquisitions of India was clearly
proclaimed The powers of the Board of Control in England were
considerably enlarged

The Provincial Governments in India were empowered b) the
Charter of 1813 to male laws, regulations and articles of war for
their native armed forces and authorise die holding of Courts
Martial The territories of India wire considered as the property of

11 See, T k Banerjee Background to indan Criminal Lav p lSt
12 Regulation XIII See \\ H Motley, The Administration of Justice 1*

Brats« led a pp 63-tS
13 See H T Pnnsep Huron of the Political and \tthiory Transact•'"•t **

Ind a r'nr ng 11 e tdm n 11*01 on of Marquess oj Hastings
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Lmland and persons entenng without licence wore to he tt.ated

as interlopers For a case of trespass or assault to™™""
by these Europeans on the people of India and for cases ot small

dibts to them, they were placed under the

Jusuces or the Peace Those trading, residing or holding movable

property at a distance or more than ten miles horn a P" s“b“f

town, were pi iced, for evil cases unde, .heju,ndicUon o C„il

Courts, while for criminal matteis spccal arrange:ments »1« >

he made It was also provided that those Jttig'lshm who

had their residence at a distance or more than ten miltsi otn a

presidency town, would necessarily reg.iter themselve w. h the

District Court. Special penalties were provided tor her, forgery,

perjury and coinage ofTenccs, a. the among provisions ot a com. on

statute law w ere considered inadequate to deal with them

lu) Reform, io Civil Court. —In older to discourage the

parties from enter,,.,, ...to Lugano,,. Lord Hasting, increwd ljj

corn, fee. Compukorytee
lo the

y
op
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increaic in the number or native judges not ^ favourabU to
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T
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y
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not elfect economy in the administration J and
jurisdiction oT Muns.lTi was increased bom )Rs 5U w

they were aulhonsed to tiy cases ot money and
1

person p^r

agarnst nativra The decisions
gj

V
,,,, Dislnci Dtwant

not to bo final An appeal fro™» “f “ m
Adalats

The S ,da, Anieens were einpow.irf “ ^"Siiln ot

refeired by the Zila and City J E > P, Rs jpg only

R. 150 Before 1814 their power
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Registrar's Court

the Zih ond City Judges An app Sometimes, the

was allowed to the ZiU and City J S
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Registrars were also given powers to hear Pl~

v 14 ResuUtonXIU of 1814
. 0 f the Gotenment Tho

V
IS Munsiffs were not >et “Jf" j,cul »orl

were paid on a commission basis tor me j



182 INDIAN liOAL AND CONSTITUTIONAt. HISTOBA [Chip

Murmffs arid Sadar Ameens and their decisions in such appeals

was considered final This step was taken in order to quicken the

administration of justice and dispose of the arrears of work

In 1814 the Ziia and City Courts were empowered to deade

civil cases up to the \aluation of Rs 5,000 The post of the

Assistant Judge was abolished An appeal laj to the provincial

Gouru and from the decision of the provincial Court to the

Sadar Diwani Adalat In each provincial Court the number of

Judges was also increased from three to four who were given the

powers to exercise civil and criminal jurisdiction From their

decisions in all cases an appeal was allowed to the Sadar Diwani

Adalat The Sadar Diwani Adalat exercised original civil juris

diction only in cases involving valuation of Rs 50,000 or more

(ill) Reforms an Criminal Coarts —Certain reforms,

which were introduced by Lord Hastings with a view to improve

the working of Criminal Courts, may be stated as follows

It was realised in 1821 that the reforms of 1814 were not suffi

went to improve the machinery of justice It was realised that it

was necessary to raise the status of the Indian judges Therefore,

Regulation III of 1821 introduced certain changes The Msgis
trates were given powers to refer to Native Law Officers and Sadar
Ameens cases or petty offences for trial, and they were authorised

to punish offenders by imprisonment for a term not exceeding
fifteen dajs and a fine up to Rs 50 According to the proposals

of the Court of Directors, the Company’s Government authorised

the Collectors of Revenue to exercise magisterial powers also

wherev er it was considered necessary

In 1818 the jurisdiction of the Magistrates and the Joint
Magistrates was enlarged and they were authorised to try persons
who were charged with the offences of thefx and burglary and
attempt to commit such crimes In criminal cases where the

criminal was punished with imprisonment for more than six

months, the Circuit Court was empowired to revise such cases

Where the theft was of property worth more than Rs 300, the

thief was prosecuted before the Court oT Circuit

Efforts were also made to deal with the unnecessary dela) in

the administration of justice and to dispose of the arrears of work
By Regulation 111 of 1B21 the Governor General m Council was
authorised to giv e special powers to tie Assistant Magistrates to

punish criminals in cases which were referred to them for disposal

by the Magistrates

In 1823 the Court of Circuit and the Sadar Nixamat Adalat
were given more powers In the same jiar the qualification

regarding the appointment of a Judge of the Sadar Adalat was
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6 Reforms of Lord Amherst

In August 1823 Lord
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The Courts of Circuit were given more powers to punish

criminals in cases of culpable homicide not amounting to wilful

murder In 1825 the Circuit Courts were authorised to pass

final sentences Earlier, the Circuit Courts were required to refer

such e*ses to the Sadar Niz&mat Adalat but after 1825 the CSrcui

Courts enjoyed full powers The punishment of flogging of vvomei

was stopped

(hi) Jurisdiction of Collectors —The Collectors were giun

powers to investigate and summarily decide cases relating to rent

disputes which the judges referred to them Certain rules were

framed to guide the Collectors in deciding rent cases In this

respect the} were also given powers like the Civil Court to call and

examine witnesses Lord Amherst’s initiative to give judicial

power to Collectors became a matter of controvert} and criticism

subsequently

7 Judicial Reforms of Lord Bentinck

In July 1828, Lord William Bentinck” succeeded Lord Am
hem as Governor General During his seven > ears’ stay in India

i e from 1828 to 1835 he introduced several reforms of great

importance tn various fields 11 He showed keen interest in impro-
ving the machinery of the administration of justice With this

aim in view he reorganised and consolidated the whole system of

civil and criminal courts His contribution is, therefore, considered

very important in the legal history of India A short account of
his judicial reforms is given below

(i) Abolition of Circuit Courts —Lord Benunck realised

tint the existing sysiem of Circuit Courts with very wide territorial

jurisdiction was responsible for many defects in the tdmimstration

of justice in civil and criminal cases Long delays in deciding the
cases increased the arre irs of cases It became very difficult for

the Court to complete thi circuit within six months As the Pro-
vincial Courts or Appeal, the Circuit Courts were also required to

discharge appellate functions in civil cases As criminal courts

these courts treated more difficulties for the prosecution as well as

the witnesses, as it was not possible for thtm to hold their sessions

m each district regularly As a consequence of dil ly in criminal
justice, prisoners suffered in jails without trial for a long time Hie
Circuit Courts said Lord Bentinck, became "the resting place for

those members or service who were deemed unfit for higher res

ponsibilitics
’

17 Lord William Benin*.! v»a\ a youtucr ten of the trd Duke t f PoitUnsJ
Prime Minister of rnglind from lf>07 to 1809

18 Set Thompson and Gamut Bne anJ F If/ment of British Butt in /*f *.

pp ’SiV'Sfi See also, TOP Spear Elk n borough and flcnlinek**

/ nmrdu’AJ yf Indian Unto?, Ctngreis 1939



V11J
EVOLUTION OF 1UOH COURTS

Lord Bcntmck, therefore,

Circuit Courts In place of the Circuit
Circuit to control the
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and other revenue
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officers Each Commissioner was put in charg
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he Regulation
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necessary to reduce the territorial jurisdiction of the Cal~ura

Sadar Court. In ! S3 1 , therefore! a Sadar Nisunat Adalat was

established at Allahabad for the I\onh Western Provinces wth
the same powers as were given to the Calcutta Sadar Court,1*

In 1831, a Sadar Diwam Adal3t was also established at Allah'

sbad for the Isorth \\ estern Provinces to decide civil cases- It was

given the same powers as were vested in the Calcutta Sadar Diwram

Adalat.

(jv) Practice of Sati declared an Offence —In IS23 Lord

Eennnci took a very bold step to abolish the prevailing inhuman
rite or the practice of Sen ** According to the practice of 5-1 a

Hindu vidowwas forced to bum herself with the dead body of

her husband It was declared an offence and was punished like

culpable homicide Abetment of the offence was also made
punishable Due to the introduction of this important reform

Lord Bentmck became verv popular amongst educated elite of

Hindus in India

(s) Indians appointed Judicial Officers —Lord Cornwallis

declared his policy to exclude Indians from judioal offices. It

was severely criticised by Indians and in due course the Directors

ofthe Company also suggested that Indians roust be employed as

judicial officers Lord Benonck. disliked the old policy of Lord
Cornwallis and favouring the suggestion of the Directors appointed
Indians in the civil and criminal courts of the country 11 This
policy resulted in economy as the English Judges were highh paid
while Indians were available at a small salary Apart from this

he gained confidence and loyalty ofIndians Indians were gradually
appointed to hold judicial offices In 1852 the Commissioners of
Circuit and Sessions Judges were authorised to take the assistance

of respectable natives m criminal trials either by referring some
matter to them as Panchayat for investigation or by calling them
to the Court as assessors or as Jury The powers or the Principal
Sadar Atneens, Sadar Ameens and the Indian Law Officers were
extended regarding the passing of sentence m certain cases

In the sphere of civil justice also, respectable Indians were
appointed as judicial officers After 1831 the powers of the Indian
Judges were gradually increased As such the pecuniary jtmsdic-

19 RecuhtionH Srr V, H Modey TV Aim* t«. **»« f re inBn-tshMa, p 7t

20 ll m ant the bumme of «idw»s on ih- funeral pjtcs of ihe.r bushwis-
This evil custom frowned on b' th* Murals, had inaeawd la B'-np*!
under British Adnumstrat on and us prcvhsh um had been considered by
ever) Governor General sm-r eBralev In fan Bcrtia-i aaed »!»“
others had mtrd la Iked \mcem A ^mih. Th' Orr ri H rrr
ofSnSa. Third Ed t»n pp 5v* W* $

.1 Regulit on \\ II
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For India The Law Member was to preside over the Law Com
mission which was empowered to inquire into existing laws and

courts The Act of 1833 stated, "it is expedient thatsueh laws as

may be applicable to all classes should be enacted” Necessity of

a general system of judicial establishments and police was also

referred to the Law Commission Priority w as given by Law

Member to the needs of the common man who was going to mo-

fassil Courts to get justice

B Judicial set up before Hich Courts wake
ESTABLISHED 183-1 1861

1 Pual System of Courts, Law and Procedure

After Lord William Bentmck minor reforms were introduced in

the Company’s Courts by Lord Aukland,*u Lord Ellenborough,* 1

Sir Henry Hardinge** and Lord DalbousietT as Governor Generals

During the period 1834 to 1861 it, before the High Courts were

established two sets of courts were administering justice in India 11

The King's Court and the Company’s Courts formed the dual

system of courts having their separate jurisdictions

In each Province t t Bombay, Calcutta and Madras, a
Supreme Court was established which derived its authority from
the King in England Their jurisdiction was mainly limited to the

Presidency towns respectively The original jurisdiction of the

Supreme Courts was extended to five classes or persons, namely,
\i) British subjects throughout India in all civil and criminal

cases
,

(n) inhabitants of Calcutta, Madras and Bombay within

fixed limits, whether natives or others in all Civil and criminal

cases, (hi) native subjects, servants or the company or any British

subject for acts committed with limitations in certain civ il matters

,

(tt>) native subjects in civil matters for transactions by which they
had bound themselves by bond to be amenable to the Supreme
Courts

,
and (p) all persons for maritime crimes

Apart from the King’s Courts, m each Province the company
also established a hierarchy of civil and criminal courts These
courts were known as Company Courts They exercised their
jurisdiction outside the Presidency towns and the badar Diwam
AdaUt and Sadar Nizamat Adalat were the highest Company's
Courts m each Province They were given appellate jurisdiction

m civil and criminal cases respectively and had no origins)jum

24 He v iv Governor Gt ml of India Iron I8t6 to 1X42.

25 He rerna net! Govern r Gen ral of Ind a hum 1X42 1X44
2( Hv was !Ucd Governor General of Ind a m 1X44 and icinai led in I w

otlicc t p to 1848
27 IK wav Governur*Cinera I of In! i from HUS to 1X56
"*8 Nee tr rii/ paed

a

</tie Gt era/ Acts and Cadet ofInu a. \o! V Ed ted I"

T B Sapru pp *> 4 IIM1 )
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toe They were alsio empo'^ »
the subordinate co“r“. ‘'p council

Y
The Company’s Courts

Diwani Adalats lay to the Privy ^°,un
ment3 Qf Indians who

were established m order to^'^“Ly respects the

were residing beyond the
Courts The hierarchy

Company’s Courts differed g
Calcutta ,

Bombay and

of Company’s Courts in each Province,

.
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Sadar Ameens, Courts of Sad
hierarchy were Sadar

Eleven types of criminal CourtJ of Joint Magis-
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The King's Courts and the Company’s Courts applied diffe-

rent ltws The Supreme Courts mostly applied Englisn law, both

civil and criminal, with certain exceptions relating to Hindus and

Mohammedans In the case of Hindus and Mohammedans, when
ever thev were parties to a suit, the law of the defendant was

always applied English law of procedure governed the procedure

of the Supreme Courts They also applied such rules and regul*

tions of the Company's Government which were registered in the

Supreme Courts

The Compan) ’s Courts in the MofTussil area applied only the

Regulations of the Government which were passed before 1834

After 1834 uniform Acts of the Governor General in Council were

applied in all the three Provinces English law was not applied

by the Company’s Courts In matters relating to succession, in-

heritance and marriage with respect to Hindus and Muslims, the

f
ersonal laws of Hindus and Muslims were applied respectively

n other cases also customary law was ascertained and applied

In cases for which there was no ascertainable law or custom, the

Judges were required to exerase their discretion according to

justice, equity and good conscience 11 English Judges, while apply

mg their discretion, mostly applied English law as far as it suited

Indian conditions ,ft In criminal cases Mohammedan Law of

Crimes, as modified by the Regulations, was applied by the

Moffussil Courts in Bengal and Madras Provinces In Bombay a
regular code superseded the Muslim law of crime

As regards the procedure, the Supreme Courts adopted the

procedure or the English Courts On the other hand, there was
no uniform procedure laid down for the Company’s Courts
Whatever was prescribed by the Provincial Regulations was being
followed from time to time. In certain respects the procedure not
only differed from Province to Province but also from Court to
Court In spite of this diversity the Company’s Courts mostly
followed English law of evidence as far as n was accessible to
them But there was no law binding to adopt the English law of
evidence Customary law, as derived from Hedaja and Muslim
Law Officers, was also followed subject to the provisions of the
Regulations

2 Defective state of the System

The existence of the dual system of Court i t King’s Courts
and Company’s Courts created many difficulties and conflicts
The jurisdiction of the Supreme Court was never clearly defined
and frequently it came in conflict with the jurisdiction of the

29 Dr J Duncan M Dwell Justice Equity and Good Conscience in Inifo"
64 Bom LR 129 US

30 Cowell History and Constitution of the Courts and Irtish ir Anthonies
in Inda p 224
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different provinces Earlier the Supreme Courts were bound only

by such Regulation Laws which were passed by the Provincial

Legislature and registered in the respective Supreme Courts The

Charter Act of 1833 declared that the Acts passed by the Governor

General m Council will be binding on all Courts of the country

including all the Supreme Courts Tire Charter also laid special

emphasis on the enactment of uniform law m certain important

fields to govern all persons without any distinction of caste and

religion In order to carry out this policy the Charter Act of 1833

appointed the First Law Commission ** It prepared a draft Penal

Code m 1837 The Charter Act of 1853 appointed the Second

Law Commission to examine and report on the recommendations

of the First Law Commission The Commission was directed to

prepare a draft of Code of Civil Procedure Thus the Civil Proce-

dure Code, the Penal Code and the Criminal Procedure Code were

passed by the Governor-General m-Council respectively in the yean

1B59, I860 and 1861

In 1858 the East India Company was abolished and the

assumption of direct responsibility of the Government of India by

the crown made the problem of uniting the two sets of Courts

much easier Uniform Codes were passed and the next step to

amalgamate the Supreme Courts and Sadar Adalata was to imple-

ment uniformity in the administration of justice This object

was achieved by the Indian High Courts Act of 1861

2 The Indian High Courts Act, 1861

The British Parliament passed the Indian High Courts Act
in August 1861** Earlier while introducing the Bill of 1861, Sir

Charles Wood said, "We shall have one Supreme Court, one Sole

Court of Appeal instead of two and inasmuch as the admmis
tration of justice in the minor Courts depends on the mode m
which the appeals sent up from them are treated, the Superior
Court thus constituted, will, I hope, improve the administration
ofjustice generally throughout India "s*

The Act of 1861 empowered the crown to establish, by
Letters Patent, High Courts of Judicature at Calcutta (for the
Bengal division of the Presidency of Fort William), Madras and
Bombay It was provided that thereupon the Supreme Courts
and the Courts of Sadar Diwam Adalat and Sadar Nizamat
{Faujdan) Adalat should be abolished The jurisdiction and
powers of the High Courts were to be fixed by Letters Patent
The crown was also empowered to establish a High Court tn the
North Western Provinces

34 For details see Chapter XII ‘'Law Commissions in India
35 24 A. 25 Vici c 104 Act contained in all 19 Sections
tf> Hansird i Parhamentar) Debates (U h) Vol 163 p 647
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It furthe. provided that each High Court will1 consist.of a
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the Small Causes Court at Calcutta Certain suits for land were

also directed to be cognizable with the leave of the Court It

was also empowered to try and determine, as a Court of Extra

ordinary original jurisdiction, any suit falling within the juris

diction of any Court within or without Bengal but subject to its

superintendence

The Letters Patent also provided for appeal from the Courts

of original jurisdiction to the High Court in its appellate juris-

diction and to the Privy Council Jurisdiction was also conferred

on the High Court on its original side m respect of persons and

estates of infants and lunatics One of the Judges of the Court

was constituted the Court for relief or insolvent debtors at

Calcutta

The High Court was also given ordinary original criminal

jurisdiction within the local limits of its ordinary original oval

jurisdiction « e withm Calcutta Apart from this, Admiralty,

Probate and Matrimonial jurisdictions were also conferred on the

High Court in the exercise of original jurisdiction As such the

High Court in its original side acquired all the jurisdictions

possessed by the Supreme Court with some modifications

The Letters Patent constituted the High Court, a Court of

Appeal from the Cim\ and Criminal Courts whether within or

without the Bengal Division from which appeal were preferred

to the Courts ot Sad-ir Diwani and Sadar Nizamat Adalats at

Calcutta In its appellate side, the High Court, therefore, replaced

the then Company’s Appeal Courts at Calcutta us , the Sadar

Diwam Adalat and Sadar Nizamat Adalat

As regards procedure, the High Court was given the power
to make rules and orders in order to regulate all proceedings Civil

and Criminal which were brought before it An attempt was
made to bring uniformity in the rules of procedure of all High
Courts and Subordinate Courts In making rules of procedure,
the High Court was guided, as far as possible, by the Code of

Civil Procedure, 1059 in Civil cases and in Cnminal cases by the

Lode of Criminal Procedure, 1861 The convicted criminals were
punished by the High Court according to the provisions of the

Indian Penal Code

An appeal in any matter, not being of criminal jurisdiction,
from the decision of the High Court was allowed to the Privy
Council, provided that the sum or matter in issue was of the value
of not less than Rs 10,000 The High Court was also empowered
to certify that the case was a fit one for appeal to the Privy

Council

(h) High Court of Judicature at Bombay - By virtue of

the authority given by the High Courts Act, 1 861 , the Queen of
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England issued Letters Patent on 26th June 1862 establishing

the
8
High Court of Judicature at Bombay It abolished the

ex sting
8
Supreme Court, Sadar Diwani Adalat and Sadar Nirainat

(raujdan) Adalat

The Letters Patent establishing the High

given all those powers which were given to the Calcutta High

Court

The establishment of the Bombay High Court was *

ofjudicial system and rule of law in Bombay

(m) High Court of Judicature at Madras^

High Courts Act, 1861 the Queen
CaUutta Bombay

Letters Patent the High Court of Judicature at ^^cuua
j

and Madras The Letters Patent was
‘ a? MadSi" md on its

established the High Cou
1

rt
c
°^Jud

^ r._ rt and the Sadar Diwani
establishment the chartered Supreme d

abo| lshed at
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jurisdiction and powers of the ¥
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to the jurisdiction and powers of the Calcutta an
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I
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matters as given to the Presidenc) Higli Coum, nor admiraltv

and m e admiralty jurisdiction * J In 1875 the High Court was

shifted from tgra to Allahabad and was known as the High Court

of Judicature at Allahabad

The constitution, jurisdiction, powers, and pm deges of the

Allahabid High Court were similar id thoie of the Presidency

High Courts with the exceptions as stated above

In O ldh a Judicial C-omnussioner s Court u as established .a

1865 It was declared the highest ( ourt i f Appeal fur the tern

tory of Oudh by the Oudh Ci\i! Courts \vt 18
-
7 The Oudh

Courts \« of 1925 raised the status of the Judicial Commu
‘loner i Court to the status of th“ Chief Court of Oudh Thus,

in the v
i itt of Ufltted Provinces" tw > siparau Court' of Appeal

were working, one at Lucknow and the other it UjAhabad
\ftei the Independence u was considered necessary to amaleamatc
the two Courts On 2tuhJul) 1918 the United Provinces High

Courts \ \raalgaro»uon) Order, lQ48 was issu*d which jimalga

mated the Coui ts of Lucknow and Allahabad and constituted one

High Court in the name or the High Court of Judicature at

Allahal ad Since then a Bench of the Allahabad High Court is

working at Ltuknow

4 Indian High Courts Acts of 1865 and 1911

(i) High Courts Act, 1865 —The Governor General in*

Council was authorised by the High Courts \ct, J8o5tomake
necessary alterations m the territorial jurisdiction of the chartered

H gh Courts which were established under the High Count ^ct

of 1861 The power of the Governor General was madu subject

to the approval or the Crown

(n) High Courts Act, 1911 —The Indian High Courts
Act, 1911 en powered His Majesty to establish High Couits in an)
termors within Hts Majesty’s dominions in India Under the \ci
of 1911 a High Court could be established for an) ttrntory
whether or not included within the limits or another Hi h Court
It was considered that the power to establish new High Courts
under Act of 1861 was exhausted after the Allahabad High Court
was established and, therefore, the Act or 1911 was passed The
Vi of 191 1 raised the maximum number ofJudges in each High
Court [nra sixuen to twenty, which included the ChiefJustice
also It was also provided that theJudges will be paid a salary

out of the rt\ enues of India

-IS E. J Trevelyan The Constuuncut and Junstd at vi of Courts cfOrtl Justit*
in Brin h led i pp 7J "6

-tiv The name Un ted Provinces'* was chanted to “Uttar Pradesh"
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D *1 |1E CONSTITUTIOSAI At TS AND HlCll COURT3 1915 194

1 Tlie Government or India Act, 1915
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Legislature established a Chief Court at Punjab 17 The status of

the Chief Court was raised to the High Court in 1919 Georg \

,

by a charter, under the authority of the Government of India

Act, 1915, established a High Court at Punjab on 2lst March 1919

It exercised jurisdiction oier Punjab and Delhi territories with

powers similar to the Allahabad High C-ourt

After Independence, India was partitioned in 1947 and Lahore

formed a part of Pakistan Therefore a separate High Court for

Punjab was established at Simla with a Bench at Chandigarh

A separate High Court for the Union Territory of Delhi was

established on 31st October 1966 The jurisdiction of the Delhi

High Court was extended to Himachal Pradesh with effect from

1st May 1967 A permanent Bench of the Delhi High Court has

been located at Simla

2 The Government of India Act, 1935

The British Parliament by enacting the Government of Itwlvt

Aa, 1935, gave a mw constitution to regulate functions of the

Legislature, Executive and Judiciary of India The Act con

tamed many provisions regulating the establishment, constitution,

jurisdiction and powers of the Hi^h Courts Some important pro

visions of the Act relating to High Courts an briefly stated as

follows

Act of 1935 provided that every High Court will be a Court

of Record consisting of a Chief Justice and other Judges as

appointed by His Majesty from time to time The provision

of the Act of 191 1 , fixing the maximum number of the judges as

twenty, was dropped and the Act of 1935 empowered die Kmg-
m Council to fix the number ofJudges from tune to lime for each
High Court

Another important provision of the Act of 1935 was regard
mg the appointment and removal of High Court Judges The Act
provided that the Judge of a High Court will be appointed by
His Majesty under the Royal Sign Manual The Governor
General in Council was empowered to appoint additional Judges
file Judge of the High Court was to hold his office up to sixty

years of age and he could be removed earlier by His Majesty only
on the ground of misbeliav lour or on infirmity of mind or body
The Judge was likely to be removed if the Pnvy Council, on
a reference made to it by His Majesty, recommended the

removal This provision introduced and recognised the principle

ofindependence of judiciary from the executive Before 1935,

•he Judges of the High Courts were to hold office during His

47 Act No XX1U of 1865
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Majesty’s pleasure As regards the minimum qualifications ofa
pmon to be appointed a Judge, the Act provided that barristers
and advocates of ten years’ standing were qualified for High
Court Judgeship It was also laid down that a member of the
Indian Civil Service of ten years’ standing was also qualified to be
appointed a Judge of any High Court m India If he remained
as High Court Judge for three years he was declared qualified for
holding the office of the ChiefJustice of a High Court

The jurisdiction of the existing High Courts, the law adminis-
tered in it and the powers of the Judges continued the same
under the Act of 1935 as they were before it The prohibition
which was imposed on the three Presidency High Courts m 1915
on thur original jurisdiction to take cognisance of any matter
concerning revenue was allowed to continue

The Act of 1935 made specific provision for the salaries,

allowances and pensions of the Judges of the High Courts,
that it will be fixed by His Majesty on their appointment It

was also provided that none of these will be changed to the dis-

advantage of a Judge after his appointment Thu important
provision ensured the independence of the judiciary from any
executive interference

The administrative control of the High Courts was placed

itl die Provincial Government by the Act of 1935 18 Though it

was a very controversial issue as the Statutory Commission recom-
mended for the administrative control of the Central Government
In order to meet the basic plea of the Statutory Commission,
the Art of 1935 took adequate care to safeguard the judicial inde-

pendence of the Judges and to save them from any political

pressures It can, therefore, be concluded that the Government
of India Art, 1935 established a strong judiciary and by safe-

guarding the service matters of the Judges of the High Courts,

Strengthened the independence of judiciary

Provision was also made for an appeal to th« Federal Court

fiom any judgment, decree or final order of a High Court 4*

The Government of India Act, 1935 empowered His Majesty

to issue Letters Patent constituting a High Court oi reconstitut-

ing an existing High Court for that Province or part of it*®

The Nagpur High Court was established under the Art of 1935,

a brief account of which is as follows

High Court at Nagpur —-The Judicial C oinmissioner’s Court

out the suggestion of the Joint43 The Government of India Act
Select Committee . v ... „ .

49 For Appeals from High Courts see Chapters VII X and X of this Book
30 See N Rajagopala Aiyangar Commentary "» **'"

Art, 1935, pp 230-33, 243 51

I of India
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for Central Prostates wii replaced b> the High Court at Nagpur

His Majesty estalhshed it bv Letters Patent dated 2nd Januarj

193G under tin Government of India Act, J 935 Its jurisdiction,

and powers were similar to those of the Allahabad High
Court After reorg misation of States in India, Nagpur was

merged with Maharashtra The Madhya Pradesh High Coun
which was at Nagpur was shifted to Jabalpur with a Bench at

Gwalior

L High Coirts estaiiusiilo during 1947 to l^aO

During the period from I5lh August, 194? to 26th Jianuai},

1‘JaO, » t
, after the Independent to the date wlwn tlic Constitution

ol Indu cairn into force, seven Hiah Courts were estabbshed at

diHi rent places

1 High Court for Punjab —India was partitioned at the

time of Independence Lahore High Court remained in the Pakis

tan territory \ High (/ourt for Punjab was, therefore, established

at Simla by the Governor General 11 under the Indian Indepen

dence Act, 1947 In 1966 upon reorganisation of the State of

Punjab, the High Coun was designated as the High Court of

Punjab and Haryana

2 High Court for Assam —In exercise of the powers
conferred b> the Gov emirent of India Act, 1935 as adopted by

the India Provisional Constitution (Amendment) Order, 1948 on
the motion of the Assam Legislature, the Gov ernor General
established a High Court at Gauhau for Assam 5 * According!)
the jurisdiction of the Calcutta High Coun was mulcted to the

territorial limits of West Bengal, as Calcutta was known after the

partition of India in 1947 In between it became the High Court
for Assam and Nagaland \fter the N 1 Areas Reorganisation
\ct, 1971 u is designated as Gauhau High Court (the High Court
for Assam, Nigaland, MeghaUj*, 'viampu and Tripura)

3 Ciwrt Tor Onssa —Just like the High t-ourr fc'

ilw. Governor General established a High Coun at Cuttack,

for Onssa b) the Oinsa High Court Order dated the 3rd April

!9!J Accordinglv the jurisdiction oT the Pitna High C-ourt waJ
icduted to th Sta tv of Bihar only The Hiah Court foi Onssa
was givtn the sarm. powers as were given to the Patna High
Court

4 High Court for Rajasthan —The Huh Court of

Rajasthan w is established at Jodhpur b) the Raj Pi unulh of

51 The Go'cmor Gen nl iss cdthcH ghCW ns (Punjab) Order dated Ilth

August 1947

y The Governor G'ihtM issued the Asvnn H eh Com Oder, dat'd In
March J94S
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Rajasthan under the Rajasthan
and jurisdiction just

21st June, 1940 It was given all powers ana j

like that of the Allahabad High Court

5 High Court

Cochm a High Court was «tab,uh“ ^ jravancore Cochin

Ordmace in 1948 which was repealed by Ui
aj Kerala

High Court Act, 1949 Later o > at w
lhe jurisdiction,

The Kerala H lgh Courts Act, 19j8 »“«^
powers and authority of the Kerala Hig

p„.n bcfire Independence,

6. High Coart for My“rtT5” „„dcr the Mysore High

the Mysore High Coart crusted tn y at that time After

Court Act, 1884 It wet a P',n
“J’ rK)r„„„at,on of nates the

the Independence oflndtan States
to regulate jurisdiction

wSTth. change tn the name

and powers of the High Coiu
Court

of the Stale, it now .he hatoa.ak B
Wore

7 High Court for
Kashmir High Court It was

1947 there anted the Jammu and J^rror £^ paten, datl,d

establuhed by the Maharaja of the ht>» y ,, and Mtra

28* August 1943 of Jammu and

ordinary jurisdiction After

.

ll
, - and Kashmir High Court

Kashmir came into force, the Jamirm Court meets at

continued to do the judicial work The » g

Jammu and Kashmir

r The Hiatt Counts«» ™* <Cot--r. rtrrtort of

I he Constitution of India 1950 “"“
J,” '“[he High Courts

V,lions regulating tl.n
dependent worn g

Some important provisions arc as folio

. nnU,.rs of the n»g"

1 Constitution, jurisdiction an

C°"r" all the ousting High

Hie Constitution of 1lnd‘J
' tco

f0Teach Province The
r

Par'“

Couru I. provided a High C» ' High Court fo two

.powered to establuh » “ President of India
P icrritor.es }«.

,
,he chief

Province and the Chief

JSucc'of'TndX'tiic C
r"r.d°ap™."«»“r“ “Ml

Jusuce of the H.gh Court f»' v,b‘“ °P
£e Chiefjust.ee of the High

rhe President of .ppuntuig the semoraiost

Pm,™.iWAj- *“ The Judo" of »W‘ < »"*

- lhgh lou.tof Punjab and “‘^“retire eathe. also by submitting

rentes at the age ofbd years He can re
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a written resignation The President of India tan remov e a Judge

by an order passed after an address by each House of Parliament

supported by a majority of the total membership of that house

and by a majority of not less than two-thirds of the members of

that house present and voting has been presented to the President,

on the ground of proved misbehaviour or incapacity These

provisions ensure security of service to the Judges and it

leads to the independence ofjudiciary The allowances, leave and

pension of a High Court Judge cannot be changed to thedisadvan

tage of a Judge after his appointment It ensures financial

security which is of great importance to maintain the impartiality

and independence of the judiciary A cituen of India having ten

years standing as Advocate or holding a judicial office for at least

ten years may be appointed a Judge of the High Court The
President of India is empowered to appoint a High Court Judge
as a Judge in the Supreme Court on the recommendation of the

C hicfJustice of the Supreme Court

Each High Court is a Court of record and it can punish

persons for contempt of Court In the contempt of Court pro

ceedings the High Court is empowered to decide the matter

summarily according to its own procedure and is not bound by the

provisions of the Criminal Procedure Code u The conduct of a

High Court Judge tn the discharge of his duties cannot be discuss

ed m any Central or Prov incial Legislature except on a motion
to remove a Judge as stated above

The jurisdiction of the High Courts, the I tw admnusteied by

them and the power to make rules of the Court are allowed by
the Consutuuon of India to continue the same as were immediate-
ly before the commencement of the Constitution Thisjunsdic
uon and Power or the High Courts is subject to the provisions of
the Constitution of India and provisions of any law of die
appropriate legislature •' The status quo is maintained by die
Constitution m order to maintain die historical continuity The
law administered at the commi.ncenient of die Consutuuon
includes “case law" It is, therefore, specifically provided that
the law declared by llic Supreme Court shall be binding on all

Courts within the territory of India 11 A decision of the Privy
Council or die Federal Court, therefore, is binding upon the
High Courts until the Supreme Court holds to the contrary The
constituuon removes the bar to the original jurisdiction of the
High Courts in revenue matters 41 This restriction was imposed
in 1935 by tht Government of Indu Act

5* SiAhdeo S ngh v Tfja Singh AIR 1954 SC 186.
54 Art 22

S

Constitution of India 1950
55 Art 141 set also Section 212 of the Government of India Act. IMS
36 Art 225 Proviso
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Every High Court is given the power of superintendence over

all Courts and tribunals throughout the territories in reIa

^
0I\

SS?exerc.es junsdrction W.thout

SSiSjlSlSlb, the officers “f“V
!“* C

X“edto*e
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_ and

Article 229 provides for

]

he
cJjJfjjsuce of the High Court

sera ants of thc High Courts TheCh J ^ m the exercise of

is given wide powers in such *PP°‘
, . _e has retained sufficient

such powi r thc executive and leg

control
« law evtend

Arndt, 230 provides that the "re jurisdiction uf J

the jurisdiction of a High Cour
r(tory The Parliament is

High Court from any Union lcmt0'y

n msi .. ,su. airiw sc”3 2S2TJ&
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empowered b> Article 231 lo establish b) law a common High

Court for two or more States or for two or more States and a

Union territory

An appeal from any judgment, decree or final order of a High

Court in a ci\il, criminal or other proceedings, lies to the Supreme

Court 11 The High Court ma> certif> that the ease involves a

substantial question of lass as to thi intcrpretatu n of the Constitu

tion W here a High Court refuses to give such a certificate, the

Supreme Court, if it is satisfied that the case tnsohes a substantial

question of law, nia> grant special leave to appeal Where such

a certificate ts given by the High Court or the Supreme Court

grants leave, an) part) mi) appeal to th* Supreme Court against

such decision In civil cases an appeal will lie to the Supreme

Court if the High Court certifies that the cise involves a substan

tial question of jaw of general importance and that in the opinion

of the High Court the said question needs to be decided by the

High Court 19 In criminal matters* 1 an appeal to the Supreme
Court lies if the High Court—

(

a )
has an appral reversed an order

of acquittal of an accused person and sentenced him to death , or

(fc) has withdrawn for trial before itself an> cast from an) subor-

dinate Court and has convicted the accused person and sentenced

him to death or (f) certifies that the case is a fit one for appeal to

the Supreme Court

G Changes made by Constitution (I ortv Second
Amendment) Act, 1976

Drastic changes in the jurisdiction and powers or the High

Courts have been made b) the 1 ort) St cond Amendment Act,

1976 with effect from IYb I, 1977 These changes are

{») The bar to the original jurisdiction in respect ofrevenue
n alters was removed b> proviso to Article 225 This

proviso has now been repealed 11

(ii) The High Courts have been deprived of their jurudic

tion to adjudge the constitutional validity of any Cen
tral Law •* This matter is now within the exclusive

purview of the Supreme Court under new Article

131A Where the constitutionally 0ra State law u
involved a minimum number of five judges shall sit for

this purpose and a State law will be struck, down on!)

59 An 13?
60 Art 133(1) as amended by the C onsutu ion (Thirtieth Amfndn'«")

Act, 1972
fl An 13t For detiilim Chapter on 'The Supreme Court of

in this book
62 Section 37 of the Conjututioo (Forty Second Amendmenl) Art, J97o
63 Articles 131A and 22< A alJrJ by Sections 23 and 39 i ii
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jf two-thirds i e
,
4 out of the 5 judges declare it un-

constitutional Where the High Court consists of less
than five judges all of them may sit for this purpose
and to strike down the law all of them must hold
against the validity of the law

(nt) Article 226 has been substituted and the writ jurisdic-
tion has been curtailed to the three matters enumerated
tn clauses (a), (b

)

and (r) or new Article 226 The
remedy will not be available if there is an alternative
remedy under the relevant statutory law Power of
High Court to issue injunction when its writ jurisdic-
tion is invoked has also been restricted and necessary
steps have been enumerated

(tv) Power of superintendence under Article 227 has now
been restricted to courts subject to its appellate juris-

diction The omission of tribunals is significant

(a) Power under Article 228 to withdraw cases involving
constitutional questions has been made subject to

Article 131

A

(oi) As regards appointment, a distinguished jurist can now
be appointed as a High Courtjudge

The new articles read as under.

225 Power of High Courts to Issue certain writs— (1) Not with-
standing anything in Article 32 but subject to the provisions of Article I3IA
and Article 226A, every High Court shall have power, ihroughoul thete ritortes

in relation to which it cxcicises jurisdiction lo issue to any person or authority,

including in appropriate cases any Government, wubin those territories direc

lions, orders or writs including wilts in the natuie of habeas corpus, nandamus
prohibition, quo warranto and cntioran, or any of them,

—

() for the enforcement of any of the rights conferred by the provisions

of Part 111, or

() for the redress of any injury of a substantial nature by reason of the

contravention of any other provision of this Constitution or any pro

-

vision of any enactment or Ordinance or any order, rule, l emulation

bye-law or other mstriiinent made thereunder, or

(c) for the redress of any injury by reason of any illegality in any nro-

ceedmgs by or before any authority under any provision referred to

in sub clause (4) where such illegality has resulted in substantial

failure of j ustice

(2) The power conferred by clause (1) to issue directions, orders or writs

to any Government, authority or person may also be exercised bv any High
Court exercising jurisdiction in relation to the territories within which the cause

rvihnVf'jv.ir/uwr, jviiCE'Jhr.ilv.eMccisr-nr.aiieb.Eiowet. notwithstand

uig that the seat of such Government or authority or the residence of such per-

son is not within those territories

(3) No petition for the redress of any injury referred to in sub-clause (4)

or sub-clause (r) of clause (1) shall be entertained if any other remedy for

such redress is provided for by or under any other law for the tune being in
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(4) No interim order (whether by way o I injunction or »uy or in any other

manner) (halt be made on, or in any proceedings relating to, a petition under

ctauae (I) unless

—

(«) copies olmch petition and of all documents in support of the plea

for inch interim order are furnished to the party against whom such

petit tun is filed or proposed to be filed , and

(1) opportunity is given to such party to be heard in the matter

lb) The High Court may dispense with the requirements of sub-clauses

(a) ana (l) oT clause (4) and male an interim order as an exceptional measure

if it is satisfied for reasons to be recorded in writing that it u necessary so to do

for presenting any loss being caused to the petitioner which cannot be adequa

trfy compensated in money but any such interim order shall if it is not vacated

earlier, cease to base effect on the cspiry of a period of fourteen days from the

date on which it u made unins the said requirements have been complied with

before the expiry of that period and the High Court has continued the operation

of the interim order

(6) Notwithstanding anything in clause (4) or clause (5), no interim order

(whether by way of injunction or stay or in any other manner) shall be made
on, Or in any proceedings relating to, a petition under clause (1) where such

order will ha\e the effect of delaying any inquiry into a matter of public im-

portance or any investigation or inquiry into an offence punishable with

imprisonment or any action Tor the execution of any work or project of public

utility, or the acquisition of any property for such execution by the Cos eminent
or any corporation owned or controlled by the Cos eminent

(7) The power conferred on a High Court bs this article shall not be

Art fir*
0" *he I'°'*TT conferred on the Supreme Court by clause (2) of

USA ConitltatloBal validity of Central lsws not to be considered
In proceedings under Article 225 —Notwithstanding anything in Article

22G, the High Court shall not consider the constitutional validity of any Central
law in any proceedings under that article

227 Power of superintendence over all courts by the High
Court — (I) Esery High Court shall hase superintendence over all courts sub-
ject to iu appellate jurisdiction

(2) \S ithout prejudice to the generality of the foregoing provision, the

High Court may—
() call for returns from such courts

,

(4) make and mut general rules and prescribe forms for regulating the

practice and proceedings of such courts , and

(0 prescribe forms in which books, entries and accounts shall be kepi
by the ofTcm of any such courts

(3) The High Court may also settle tables of fees to be allowed to the
sheriff and all clerks and officers of such courts and to attorneys, advocates and
pleaders practising therein

Provided that any rules made, forms prescribed or tables settled under
clause (2) or clause (3) shall not be inconsistent with the provision ofJWT
law for the lime being us force, and shall require the previous approval of the
Governor

(4) Nothing m this article shall be deemed to confer on a High Court
powers of superintendence over any court or tribunal constituted by or under

any law relating to the Aimed Fortes
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established at Ahmedabad For the State of Maharashtra the

Bombay High Court continued to function The High Court for

Gujarat began its work from 1st May, I960 at Ahmedabad

(Iv) High Court for Nagaland —The State of Nagaland

Act 1962 created a separate State of Nagaland The Act

provided that the Assam High Court is ill also be for the State of

Nagaland Thus the High Court of Assam at Gauhati became a

common High Court for the State of Assam and the State of

NagMand

(v) High Court for Delhi —A separate High Court for the

Union territory of Delhi was established with effect from 31st Oc
tober (96° €t

(vi) Judicial Commissioner s Court for Goa Daman
and Diu —By Act 16 of 1964 thej C s court was declared a

High Court for t) e purposes of Arts 132 133 and 134

(vis) High Court for Himachal Pradesh — A separate High
Court for the former Union Territory of Himachal I radesh was
esiabluhcd after the establishment of the State of Himachal
Pradesh b> the State of Himachal Pradesh Act 1970 (53 of 1970)

(\it») High Court for Manipur, Tripura and Megha
la>a —By the N E Areas Reorganisation Act 1971 High Court
of A sam and Nagaland became the common High Court for the
States of Assam Nagaland Mcghahjn Manipur and Tripura
It is now designated the Gaul att High Court

(la) High Court for Sikkim — In the new added State of
Sikkim a High Court was estabhs! ed in 1975 at Gangtok

(*) Permanent Bench of High Court of Patna at

Ranchi —B> Act 57 of 1976 the circuit 1 ench of the Patua High
Court functioning at Ranchi since March 6 1972 was made
permanent by Act of Parliament This Bench is to hear cases
arising out of tl e districts of Hazartbagh, Giridih, Dhanbad,
Ranchi, Palamau and Singhbhum

(a!) Revival of Bench of Rajasthan High Court at
Jaipur —1 he Bench at Jaipur which was abolished was revived
by the High Court of Rajasthan (Establishment of a Permanent
Bench at Jaipur) Order, 1976 m January, 1977

(xu) Extension of Jurisdiction of High Courts —The
Calcutta High Court (Extension of Jurisdiction) Act, 1953
extended the jurnd etion of the Calcutta High Court to the

Andaman and Nicobar Islands The States Reorganisation Act,

G4 Government of 1 du M usiry of Home AITiin Report of 1906*67
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1956 extended the jurisdiction of the Kerala High Court to Lac-
cadive, Minicoy and Amindivi Islands The Dadra and Nagar
HaveliAct, 1961 extended the jurisdiction of the Bombay High
Court over the Dadra and Nagar Haveli By the N E Areas
Reorganisation Act, 1971 the jurisdiction of the Gauhati High
Court was extended to the Union Territories of Mizoram and
Arunachal Pradesh

I Improvement of Conditions of Service or
Hioh Court Judges

By passing the High Court Judges (Conditions of Service)
Act, 1976 (Act 35 of 1976) a long overdue measure was under
taken in improving their conditions of service The statement of
Objects and Reasons succinctly sums up the situation

“Since the passing of the High Court Judges (Conditions of
Service) Act, 195 1, there has been no material modification of the
conditions of sen ice of the High CourtJudges There is now a
widespread feeling that in the present day context, the conditions

of service are not attractive enough, especially with reference to
the Members of the Bar There has also been a persistent

demand for improvement of the salary and other conditions of
service of Judges Having considered all aspects of the matter,
it is proposed to allow the Judges of the High Courts certain

ancillary benefits with effect from 1st October, 1974

2 At present there is no provision for grant of family

pension and death cum retirement gratuity in the case of Judges
who are governed by Part I of the First Schedule to the Act It

a proposed to extend the facility of family pension on the same
lines as is applicable to Class I officers of the Central Government
It a also proposed to give them the facility of death cum retirement

gratuity admissible to Class I officers of the Central Government
subject to the modifications that the minimum qualifying service

for the purpose of entitlement shall be two years and six months
and that the gratuity will be calculated at the rate of twenty days'

salary for each completed year of service as a Judge

3 It is further proposed to give to the Judges of the High
Courts the facility of rent free accommodation Where a Judge
does not avail of the official residence, he will be paid an allowance

at the rate of twelve and a half per cent of his salary A conve-

yance allowance at the rate of Rs 300 per mensem to every Judge
is also proposed to be given In addition, the ChiefJustice of a

High Court is also proposed to be given a sumptuary allowance of

Rs 300 per mensem

4 While the maximum pension of Government servants on
retirement has been increased on the recommendation of the Third

Pay Commission, there has been no increase in the pension of
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Judges since the commencement of the Constitution It is pro-

posed to increase the pension of the Judges by about 40 per cent

and fix the minimum as Rs 23,000 per annum in the case of the

Chief Justice and Rs 22,400 per annum in the case of other

Judges The minimum will be reached on completion of 14 sears

of service The maximum pension is also proposed to be

increased by 40 per cent from Rs 6,000 per annum to Rs 8,400

per annum

5 It is further considered necessary to given post retirement

medical facilities to the same extent as are admissible to retired

Central Government sen ants of Class 1 and to enable the retired

Judges to avail of such medical facilities as the State Government

may decide to extend to them ”

J Conclusion

The roots of the present lie deep in the past This is also true

in the case of the High Courts in India Tracing back its hutory,

first of all only three High Courts m Calcutta, Madras and
Bombay, were established under the Indian High Courts Act,

1861 Since then with the gradual expansion of the British rule

in India, the number of High Courts also increased gradually

Under the Gosernment of India Acts of 1^15 *nd 1935, their

powers and jurisdiction were also regulated with a view to achieve

impartiality and mdipendence of the judiciary The High Courts

earned a goodwill and gained the conhdence of the people

After Independence, the Constitution of India came into

force on the 26th January , 1^50 Its provisions, relating to High
Courts, began a new and very remarkable chapter in the history

of the Indian High Court There are in all eighteen High Courts
in India, namely, Allahabad, Andhra Pradesh, Bombay ,

Calcutta,
Delhi, Gujarat, Gauhati, Himachal Pradesh, Jammu K Kashmir,
Karnataka, Kerala, Madhya Pradesh, Madras, Onssa, Patna,
Punjab and Haryana (one common High Court), Rajasthan and
Sikkim In addition then, is the Judicial Commissioner’s Court
at Goa They are now assigned a very important role under
the Constitution Apart from their civil, criminal, appellate juris

diction, they are the interpreters and the guardians of the Const!
tution protecting the fundamental right The High Courts are

also given other important functions under various Acts During
the period from 1950 to 1974, in the changing social, economic
and political conditions of India, the High Courts have played a
very important role in the administration of justice as well as

maintained the impartiality and independence of the judiciary m
India It is expected that the same high standard of the judiciary
will be maintained by the Indian High Courts in future also and
the Government of India will gtve them all necessary facilities and
constant encouragement for the same
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History of The Privy Council

A The Privy Councij in Lnoi-and

1 Origin of the Privy Council

The Norman Conquest in 1066 played a very important role
in shaping the English law and the constitution of Courts of
Justice in England * It introduced a powerful Central Govern
ment in England controlling executive, legislative and judicial
departments The Normans ruled over England through Curia
Regu,

1

which was a sort of Supreme Feudal Council of Normans
to control the administration of England Out of the Curia

gradually two distinct bodies, namely, the Magnum Concilium
and the Curia Regis, emerged The Magnum Concilium was a
larger Assembly which was called for consultations on certain

fixed occasions by general summons Henry I finding the Magnum
concilium too big a body for praotical purposes, formed a small
Assembly of selected important officials of the state It was called

the Cuna Regu It was comparatively easy for the small Royal
Council to meet frequently and take decisions on important
administrative matters The smaller council consisted of some high
officials of the State, members of the Royal Household and certain

important clerks chosen by the Crown

Gradually, the smaller Council meetings gained special im
portance m the administrative and judicial fields It was cotisi

dered to be the most important body of advisers of the King
The process of division of work amongst the members of the

King’s advisory body began and it led to the growth of specialised

institutions Potter said, "The Cuna Regu was so fertile a
mother of law courts that, under the more modem description of

the King’s Council, she was responsible for yet another brood

1 GeorgeW Keeton The Norman Conquest and the Common Lay* pp 81 113

201 222
2 In England, after the Norman Conquest, William continued to summon

Witan It gradually transformed its character and it became Cuna Regis

the feudal counterpart of the Curia Ducis of Normandy See Willram
Holdsworth A History of English La» Fourth Edition Vol !( Ch It

V D Kulshreshtha A Textbook of English Legal Historj Second Cd
Ch II
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comcniently termed the Conciliar Courts Alt the Royal Courts

hate the same origin but the daft of their birth affected their

growth and characteristics *

In the rtu,n of Henry II as a result of reforms introduced b>

the Ring the judicial work of the Curia grratl) increased Its

result was that the justices became a si parate professional body

Tli Curtd Regis in iti judicial manifestation became a distinct

body from the Curia Regis as a general Administrative Council and
iscntuall) csolscd into two great Common Law courts the Court

of King s Bench and the Court of Common Pleas Sometimes
later the Court of Exchequer became distinct from the Exchequer
on us fiscal side The separation of these three courts, entrusted

with different functions became distinct in the reign of Tdward 1*

In course of tune the Privy C-onncil originated from the smaller

council of the Ring

In the sixteenth century during the Tudors the Council had
the exclusive power to adjudicate upon appeals from colonies An
Order in Council was issued to rtgulate appeals from the Channel
Islands* The sovereign, as the fountain of justice had the in-

hcicnt prerogative right and duty to ensure the due administra-

tion of justice over all British subjects It was the mam basis of

the jurisdiction of the Pm> Council In 1667 a Committee of
the Privy Council was appointed known as "The Committee for

the Business of Trade" The Privy Council delegated its autho-
rity to this committee to hear appeals which came before it from
ihc colonies of the Crown It is stil) not quite clear as to how
far the Indians at that time deuved advantage of the right to

appeal to this committee

In the eighteenth century with the growth of the British

Tmpirethc work of the Committee of the Privy Council grcatlj

increased But it was realised that the Councillors, who presided
over it, were not competent to deal with its business is the} were
mostly laymen In those days the Committee of the Priv>

Council sat on an average of about nine da}* a vear to hear
appeals from the colonies of the British 1 mpire This state of
aflairs of the Privy Council was severally criticised In his famous
speech in 1828 of Law Reforms in the House of Commons,
Mi (afterwards Lord) Brougham pointed out the defects of the

3 Harold Pollor An Historical Intend el on to Enel sh Law a h1 lit hint nous

p 99
4 GeorgeW Keeton The Eorman Conquest and the Con m>n La* pp 10’ 113
5 Appeals from the charmal Islands the Islands of Man and ihe overseas

possessions of the Crown which were outs de the jurisdiction of the Courts
of Westminster were formerly sent to the Privy Council

6 According to the records of the Privy Council Ihe earl est Ind an Appeal
to the Privy Council was in 1791
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Privy Council as follows

“ the Judges of Appeal are chosen
without much more regard to legal aptitude; for you are not
to suppose that the business of these nine days upon which
they sit is all transacted before lawyer

, one lawyer there may
be, but the rest are laymen The Master of the Rolls
alone is always to be seen there of the lawyers Such, Sir,

is the constitution of that lawful Privy Council which sits at
Westminster, making up for its distance from the suitors by
the regularity of its sittings, and for its ignorance oflocal
laws and usages by the extent and variety of its general law
learning, thu is the court which determines, without appeal,
and in a manner the most summary thai can be conceived
in this country, all those most important matters which come
before it" 1

2 Acts Establishing Judicial Committee of the Privy
Council

lord Brougham's strong protest against laymen hearing
appeals led to the passing of the Judicial Committee Act, 1833*

by the British Parliament The statute of 1833 established a
statutory permanent committee* of legal experts to hear appeals

from the British Colonies and to dispose of other matters as

referred to them by His Majesty according to the provisions of

the Act Thu statutory committee was known as ‘'The Judicial

Committee of the Privy Council" There is a Qreat truth in

J P Lddy’s remark, " the Privy C ouncil was transformed

by the Act of 1833 into a great Imperial C ourt of unimpeachable
authority" 10

Since 1833, the seven Lords of Appeal in Ordinary are mem
bers of the judicial committee The first sitting of the newly
appointed Judicial Committee of the Privy Council took place on

27th November 1833 It xvas the "Last Court of Appeal under

the 1 hrone"

The Judicial Committee of 1844 provided that instead of font

m< mbers, three members of the committee will form a quorum, a

majority of whom will give their recommendation to the Crown
Tht Appellate Jurisdiction Act of 1908 extended the membership
of the Judicial Committee and provided that Hu Majesty may
appoint not exceeding two members in number at a time who
were Privy Councillors or were Chief Justice or Judge of any

7 Lord Brougham’s speech quoted by J P Eddy in his article India and
the Privy Council The Last Appeal in 66 LQR 206 at p 20s

8 Statute 3 & 4, William IV
9 The Privy Council was established on the 14th August

10

J P Eddy Inda and the Privy Council The Last \ppeal 66 LQP
206 at p 210
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High Court in British India The Appellate Jurisdiction Act,

1924 further authorised the appointment, b) Letters Patent, of

two additional salaned members of the Committee from amongst

specially qualified persons, i t , who being a Privv Councillor has

been a Judge of High Court or is a Barrister, Advocate, Vakil of

not levs than fourteen gears’ practise

3 Composition, Procedure and Jurisdiction of Privy
Council

Tht Judicial Committee of the Fnvy Council whose com
titution has been modified by the Acts of 1844, 1908, 1929 and
other Acts is now composed of the Lord Chancellor, the existing

and former Lords President of the Council (who do not attend),

Privy Councillors who hold or have held high judicial office

including retired English and Scottish Judgesl, the Lords of

\pp“ tl in ordinary and such judges or former judges of the

superior courts of the Dominions and colonies as the Crown may
appoint Ordinarily the quorum of the Judicial Committee is of
three immbtrs but in important cases generally five members
preside over the committee meeting to hear appeals

The Judicial Committee is not a court of law but it is only an
advisorv Board whose duty is to report to His Majestv their

opinion as a body, and humbly advise him as to the action he
should take on appeals submitted to him n lvery appeal is

addnssed to ‘The King’s Most Excellent Majesty m Council”
and is '«nt to the Judicial Committee for thiir advice under a

gen ral order passed in 1909 The advice so submitted is in the

lorm of a judgment which ends with the words "and we humblv
adu<e rfc ” There is only one judgmert of the Priw Council'*
and there is do dissenting judgment as in tht case of appeals
heard by the High Courts Such a judgment of the Privv Council
may be the unanimous judgmint of the rmnbtrs of tht Board
hearing the appeal or of the majontt Bt t tlu judgimnt vp iLs

with one voiCt For the reason that u would 1 m in nt « mini i ivstn '

I > O Hood Phillips A Firs! Boot if l *\I sb IjO e pp 6 > “0

12 Itruiih Cost Corporal on V TTitl ire (1915) \t <00 A, r also S G \e! nker
The Fittt Centenary of the Jud cut Cemmaiec of the Pnvv Court, t"
Pc II Vet C/ronclf 19V*

13 Cd 1> t at pointed out The Jo 1 iial COnvniUee sits in two rooms
-I tie IJ nit. •'licet and if the Treasiry Building which lies on the
West si f \\h (ehall I should prefir to iLsvfibe it as a spa uus
a -fr Tari'i i iwii a tvoto Vtndn Was 'oeen a «u lao e scums tor ounv
a Into «. stine a room in whi-h jusnee mani'eMl* seems to be
dine i rmcrly t hi judges sat at the sides of an oblong table—not facing
the Bar b it facing each other At the top there was a vacant place wh ch
was thee c r ally for the King Now a-diys th- i dees sit at a UW i*i

shape like a horse-shoe and face the Bar No pta*e «s now r-served
for lhi Kma J P Eddv Ind a jr I 1 Priw Co inctl The l * >

Appeal i( LQK at p 211
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lo His Majesty lo decide for himself what course to adopt in an
appeal if his learned md trusted advisers differed m their advice
It is the dutv of every Privy Councillor not to disclose the advice
he has gi\en to His Majesty On the advice tendered, a draft
Order in Council is prepared and at a meeting of the Privy
Council itself, usutlly in Buckingham Palace it receives His
Majesty s approval

The jurisdiction of the Judicial Committee was pointed out by
Lord Brougham in his speech before the House of Commons on
Law reform in 1828 thus 'They determine not only upon ques
tions of colonial law in plantation cases but also sit as judges, in

the last resort of all prue causes They hear and decide upon all

our plantation appeals They are thus made the Supreme Judges
in the last resort over every one of our foreign settlements

All this immense jurisdiction over the rights of property and
person, over rights political and legal and over all questions

growing out of so vast area is exercised by the Privy Council

Unaided and alone In our Eastern possessions these vana
tions (of law) are, if possible, greater the English jurisdic-

tion being confined to the handful of British settlers and the

inhabitants of the three Presidencies (in India)” 11

In 1926 Lord Cave, then Chancellor, m the case ofjWan
v The King'* described the right of appeal to the Privy Council,

as follows

"The practice of invoking the exercise of the Royal

prerogative by way of appeal from any court m His Majesty's

Dominions has long obtained throughout the British Empire

In its origin such an application may have been no more

than a petitory appeal to the sovereign, as the fountain of

justice for protection against an unjust administration of

law
, but, if so, the practice has long since ripened into a

privilege belonging to every subject to the King ”

In a leading case, Hull v Mckenna,1 * Lord Haldane stated

lh- nature of the jurisdiction and constitution of the Privy Council,

as given below

"We are really judces, but in foim and in name we are

the Committee of the Privy Council The So\ ereign gives the

judgment himself and always acts upon the report which we

make It is a report as to what is proper to be done

on the principles of justice The Judicial Committee

of the Prisy Council is not an English body in any exclusive

sense It is no more an English body than it is an Indian

14 Lord Brougham s Speeches Yol II P 356

15 (1926) AC 482 .«y>
16 Alexander E Hull & Co v A E McKenna (1926) IR 402.
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bod> or a Canadian bod> or a South African bod\ or for

the future an Ins free State bod) The Judicial

Committee of the Pnv) Council is not a lodv stnctlv

speaking with anv location The Sovereign is everywhere

throughout the hmpire in tlie C-ontemplauon of the lass

and it u onl> for convenience and because we have a

court and because the members of the Pnv> Council are

convenient!) hen that we do sit here, but the Pnv)
Councillors from the Dominions mi) be summoned to sit

with us and then we sit as an Imperial Court which represents

the Lmpire and not an) particular part oT it The
Sovereign is the Sovereign of the t rapire has retained the

prerogative of justice It is obviousl) proper that the

Dominions should mon and more dispose of their own cases

and in criminal cases it has been laid down so strictl) that

it u onlv in most exceptional cases that the Sovereign is

adusrd to intervene In other cases the practice which has

grown up is that the Judicial Committee is not as a

rule advised to intervene unless the case is one
involving Mam* great principle or is of some vcr> wide public

interest

Rules guiding appeals to Frivj Council —Then are two
rules of pra'-tice which guided ihePnv) Council's appellatejunsdic
non The 6m is that His Majesty 's prerogativ e extends to criminal

as well as to civil cases The second that the Judicial Committee wiL
refuse to act as a mere court of criminal Appeal In criminal caves

His Majesty is advised to interfere onl) if it satisfies the rule as

laid down b) Lord Watson in Dillett's case” It provide* that

His Majesty will not rt.Mt.vv or interfere with the course of crimi*

nil proceedings unless it is shown that by a disregard of the forms

of legal process orb) some violation of the principle of natural

justice or oilierw is-, substantial and grave injustice has been
done

Another rule of practice is that the judicial Committee will rot

dutuib concurrent findings of fact of the two lower courts In

order to pres trt the practice there must be some mscamage of

justice or violation of some principle of law or procedure ”

B An eals I- row India to the Priw Council

1 Early Charters and Appeals to Privy Council 1726 1650

(i) Charters of 1726 and 1753 — 1 or the first lime in the legal

imior) of India George I b) the Charter of 1 726 prov ided for

appeals to the Pm) Council from India The C barter of 1726

17 Dillelt s case (I«7> 12 App Cos 459 _

is J f FjSJy inij Gnt the Pr rr Coumnl The La\t 4f‘jvaP', M LKv
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established three Mayor’s Courts at Calcutta, Madras and
Bombay respectively It provided that from the decisions of the
Mayor's Courts first appeal will he to the Governor-in Council in
the respective provinces There was a provision for second appeal
in civil cases where the amount in dispute exceeded 100 pagodas
In such cases an appeal was, therefore, allowed from the judgment
of the Governor-in Council to the Privy Council in England

The Charter of 1753 re-established the Mayor’s Courts at the
three Presidency towns of Calcutta, Madras and Bombay As
regards the provision relating to appeals, the Charter of 1753
followed the Charter of 2 726 These provisions continued up to

the passing the Regulating Act, 1773

Though the Charters ol 1 726 and 1 753 provided for appeals
to the Privy Council, there was not a single case involving an
Indian up to 1790 in which an appeal was filed before the Privy

Council " However the old records of the Privy Council point

out that before the Regulating Act, 1773 came into force, there

were four appeals filed by Englishmen before the Privy Council

from India The first appeal in Barrington v The President and

Council of Fort St George,10 was filed by Barrington before the Privy

Council in 1750 against the order of the Governor and Council

removing him from the office of Alderman and directing him to

return to England This appeal was withdrawn by Barrington

before it was decided by the Council In 1731, William Mile/ull v
tfalkamal Turner™ was the second case in appeal from Fort William

regarding a money dispute between them On appeal the Privy

Council approving the decision of the Governor-in-Council

dismissed the petition of Mitchell Third case of appeal was on

25th July 1731 when Robert Adams filed an appeal against Mathew

IVastal,11 regarding a money dispute involving a sum more than

Rs 8,000 In the fourth case Moses Francxa filed an appeal to the

Privy Council m March 1739 against fames Hope « The dispute

was regarding a money transaction between them These disputes

were amongst English people and, therefore, cannot be considered

as Indian Cases, in appeal to the Privy Council

Ihtd p 296 Eddy s observation * the earliest record which the

Privy Council has of an Indian appeal shows that the petition was presented

in the year 179 1 There is great truth in this statement Here Eddy refers

to an appeal filed by an Indian against Indian to the Privy Council He
is not saying about Englishmen who came to India and filed appeals to the

Privy Council against the Governor See also, pr A T Markosc * The

First Indian Appeal to the Prh) Counut , 1965 Indian Year book of Inter•

national Affairs Vof XIV, pp 242 J6

P C. 2, Vol 91, p 340
P C 2 Vol 9t, p 619
P C 2, Vol 92, pp 482, 504

P C. 2, Vol 93, p 664
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(ii) The Regulating Act and subsequent Charters —The
Regulating Act, 1773 empowered the Crown U> issue a Charter

establishing a Supreme Court at Calcutta The Charter of 1774

was accordingly issued by the Crown which established the

Supreme Court at Fort William, Calcutta and the Mayor’s Court

was abolished Section 30 of the Charter granted the right to

appeal from the judgment of the Supreme Court to the King m*
Council m civil cases w here the amount inv oh ed exceeded 1 ,000

Pagodas Such appeal was allowed within six months’ period after

the date of the Supreme Court’s decision Thus appeals were

directly filed before the Judicial Committee from the Calcutta

Supreme Court

The Mayor's Courts at Madras and Bombay were abolished m
1798 by the Crown’s C harter under an Act of 1 797 The Crown
was also empowered to establish a Recorder's Court at Madras
and Bombay by the Charter Accordingly the Recorder’s Courts

replaced the Mayor’s Courts at Madras and Boiubay respectively

The Charter provided for direct appeals from the Recorder’s

Court to the King in Council These appeals were allowed on
the same basis as from the Calcutta Supreme Court to the King m-
Council

In Madras, the Recorder’s Court was replaced by the Supreme
Court in 1801 under the Act of 1 800 passed by the Parbament
Similarly the Recorder’s Court at Bombay was replaced by the

Supreme Court in 1823 by Crown’s Charter under an Act of

1823 passed by the British Parliament The nght of appeal at

Bombay and Madras was given just like that of Calcutta with
one difference regarding the valuation of the suit An appeal from
the Madras Supreme Court to the King in Council was allowed if

the valuation of the suit was more than 1,000 Pagodas While
from the Bombay Supreme Court appeal was allowed where the
valuation oF the suit exceeded 3,000 Bombay rupees A period of
six months was provided for filing an appeal to the King-in-
Council

Apart from the Supreme Courts, which were considered as

King’s Courts, there were also Company’s courts in Mofussil areas
under the English Company The Act of Settlement, 1781
prov ided that an appeal will Ite from Sadar Diwam Adalat at
Calcutta to His Majesty, in Civil suits valuing .£5,000 or more
There was no limitation of time for filing an appeal In 1797,
the Governor General m-Counal passed a Regulation,** limiting
the nght of appeal to six montlis period from the date ofjudgment
The valuation of suit for an appeal was laid down as Rs 50,000
or more exclusive of costs

21 PoEu’ation XVI of 1797
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At Madras a Sadar Diwani Adalat was established in 1802
Iu Civil suits valuing more than Rs 45 000/ an appeal fay to the
Governor General in Council from the Sadar Diwani Adalat at
Madras In 1818 it was provided that an appeal from the Sadar
Diwant Adalat will directly lie to His Majesty The Monetary
condition regarding minimum valuation of a suit, was also
removed and appeals were allowed m all cases

The right of appeal to His Majesty From the Sadar Diwani
Adalat at Bombay was allowed in 1812 in suits valuing £ 5 000 or
more excluding the costs These rules were rescinded m 1813 by
Regulation II of 1813 due to lad. of legal competency of the Bom
bay Government In 1818 the old defect of the Bombay Govern
ment was removed and an appeal was allowed from the Sadar
Diwani Adalat to His Majesty without any financial limit on the
valuation of the suit In 1827 a ncwM Code of tiomhay Regu
lations was promulgated m place of the old rules but the Code
restated the old rule in a systematic manner Regarding appeals
from the Sadar Diwani Adalat to His Majesty similar provisions

were faitf down in the Code and there was no restriction on the

valuation of the suit

In 1818 it was found that during the last sixty years only
fifty appeals were filed to the Privy Council It was considered that

the appeals were not filed due to the fixed limit on the valuation

of the suit In order to encourage appeals to the Privy Council,
it was decided in 1818 to remove the condition regarding the valua
tion of the suit in appeal Appeals m all cases were therefore

allowed to the Privy Council from the decisions of the Sadar
Diwani Adalats of Bomba) and Madras Ils reaction was very

favourable and the later records of the Privy Council showed a
great increase in the number of appeals No doubt it was also

realised in such appeals that there was a lot of inconvenience to the

parties as well as it invoked huge expenditure

In Older to regulate the system of appeals to the Pnvy Goun
cil and to define the constitution composition and jurisdiction of
the Privy Council, William the Fourth passed the Judicial Com
mittcc Act of 1833 80 Under it a permanent body of the Judicial

Committee was appointed to dispose of appeals and other matters

of the Colonies as referred to it by the King in Council Section 24

of the Act empowered the King in Council to make rules for the

regulation of appeals from ih Sadar Diwani Adalats Section 30
provided for the appointment of two assessens to help the

members of the Privy Council ’llic Aet
j
rovidcd Ii r the

25 Elpt nstone Code
26 For deta Is set under ihe 1 cad np 1 1 e 1 w

<he earler portion of this Chapter
Countil hngland o
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appointment of two retired Indian judges as assessors to the

Judicial Committee They were to attend the sittings of the

Pnvy Council but they were not authorised to gneany\ote
Tins provision helped the Privy Council judges in having full

knowledge about Indian peculiarities and legal position m detail

from the Indian assessors Under this provision appointments

were made from the retired judges of the Supreme Courts No
retired judge of the Sadar Diwani Adalat was ever appointed on

this post An Order in Council was issued on 10th April, 1838

which provided that an appeal could be taken to the Privy Council

within six months iT the valuation of the suit was more than

Rs 10,000 Thus the condition of the valuation of the suit was

again imposed It also reduced the number of appeals from the

courts in India to the Privy Council

\nother important Act was passed by the British Parliament

m 1845
*T It amended the Act of 1833 It provided that the

appeals from the various Sadar Diwani Adalats to the Privy

Council, which were in pending near about 1833 because of the

suitors not having taken the necessary steps to bring them to a

hearing due to their ignorance, were all considerid to be disposed

of by 1845 In all appeals which were filed afier 1st January,
1816, the management of appeals in England was taken out of
the Company’s hands and was given to the respective parties

2 Indian High Coarts Act, 1861 and appeals to Privy
Council

The Indian High Courts Act, 1861 empowered the Crown
to establish High Courts by Charters It also amalgamated the

Supreme Court and Sadar Diwani Adalat and Sadir Nizamat
Adalat at Calcutta, Madras and Bomba) Thus the King’s
Courts and the Company’s Courts were woven into one chair
and they were replaced m each Presidency town by a High
Court in 1862 The High Court at Allahabad was established in

1866

The Charters istablishing the High Courts provided for the
circumstances under which an appeal will be fiom the High
Courts to the Privy Council The Charter recognised the right

of parties to file an appeal to the Privy Council in all matters
except criminal cases from the final judgment of the High Courts
/n the prousa tc was made cfear chat m civ if cases, valuation of
the suit should not be less than tint Ils 10,000 An appeal was
also allowed from any other judgment of the High Court when
the Court certified the case to be a fit case for appeal to tb*
Privy Council

27 8 and 9 Viet. C tO
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The Civil Procedure Code also provided for appeals from the
High Courts to the Pnvy Council under Sections 109 to 112
Rules 2, 3, 4, 7, 8, 10, 13, 14, 15 and 36 of the Civil Procedure
Code further clarified the procedure and rules regarding appeals
to the Privy Council An appeal was allowed to the Privy
Council where the subject matter involved in the case was
Rs 10,000 or more An appeal was also allowed where the High
Court ccrti/kd that the case involved an important question of law
and that it was a lit case for appeal

Larly Charters or the High Courts granted a right of appeal
to the Privy Council from any judgment, order or sentence of a
High Court made in the exercise of original criminal jurisdiction,

if the High Court declared that it was a lit case for appeal But
thu power was not of general use It is said ‘The Judicial
Committee is not a revising Court of Criminal appeal, n it is

not prepared to retry a criminal case The Judicial Committee
shall only interfere where there has been an infringement of the
essential principles of justice w The Criminal Procedure Amend
inent Act, 1943 by Section 411 A laid down certain conditions

regulating appeals to the Pnvy Council

3 The Government of India Act, 1935

The Government of India Act, 1935 introduced a federal cons

titution in India in which the powers were distributed between
the Centre and the constituent units It also provided for the

establishment of a Federal Court The Federal Court of India was
inaugurated on 1st October, 1937 *•

The Federal Court was given exclusive original jurisdiction to

decide cases between the Centre and the constituent units Us
advisory jurisdiction was limited only to those cases which were

icfeired to it by the Governor-General for its advise- on any legal

question of public importance It also exercised appellate

jurisdiction from the decisions of the High Courts but it was a

very limited one An appeal was allowed to the Federal Court
from any judgment, decree or final order of a High Court, if the

High Court certified that the case involved a substantial question

of law as to the interpretation of the Constitution The I ederal

Court had jurisdiction to grant special leave to appeal as such for

an appeal certificate of the High Court was essential

Section 208 of the Act of 1935 made provision for an appeal

to the Privy Council from the federal Court It provided that an
appeal will lie to His Majesty in Council from any judgment of

28 For appeals in trimnal cases, Ihe rule was laid down bv Lord NVaivn

in Dillelt s case (1887) 12 App case 459
29 The first meeting of the Federal Court was held on 7th December 1937
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the Tidi-ral Court given by it in the exercise of its original

jurisdiction in anycast which invokes the interpretation of the

Act 01 of in Order in Council made thereunder or an) dispute

to which a state is a part) without leave and in an) other case

by leave of the Federal Court or of His Majest) in Council

It is therefore, dear that in constitutional nutters ihe

federal Court shared with the Privy Council tn deciding cases

After 1937 it was onl) in civil cases exceeding Rs 10,000 that the

appeals were allowed to the Privy Council

4 Abolition of the Privy Council Jurisdiction in respect of
Indian Cases

The question of abolition of appeals from Indian High Courts

tu thcjudtci il Committee of the Privy Council was under consi

deration since long As early as 1933 a White Paper was issued

by the British Gov emment for introducing constitutional reform,

in India There was a proposal in the White Paper regarding

the establishment of a Supreme Court apart from the I edcral

Court, to hear final appeals from the Indian High Courts The
Government of India Act, 1935 established a Federal Court and
instead of crcattng any oilier higher appellate court it provided
for ihe enlargement of the jurisdiction of the Federal Court in

future *”

(i) The Federal Court (Enlargement of Jurisdiction)
Act, 1948 —The British Parliament declared India as an Indepen
dent Dominion on the 15lh of August 1947 It was considered

essential to make necessary changes in the old system of appeals to

the Privy Council The Central Legislature of India passed the
Federal Court (Enlargement ofJurisdiction) Act 1948 The Act
enlarged the appellate jurisdiction of the Federal Court in all

civil cases as was permissible under Section 20G of the Government
or India Act, 1935 It abolished the old system of filing direct

appeals fiom the High Courts to the Privy Council either with or
without special leave But the provisions of this Act were not
applicable to the appeals which were either already pending
before the Privy Council or tn which special leave was alread)
granted by the 1 nvy Council

(n) Abolition of the Pnvy Council Jurisdiction Act
1949 —It was passed b) the Constituent Assembly on 24th Sep-
tember 1949 According to the provisions of Sections 2 and 3, the
jurisdiction of the Pnvy Council to entertain any new appeals and
petitions and to dispose of any pending appeals and petitions

30 Sect on "’06 The Government of Ind a Act 1 935 fee also Sr Han
S nsh Gour Plea for Abol t on of the Pnvy Co incil** J946 AMR f

Cd tonal Note Indian branch of Pnvy Coon at 50 CWN 93
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except those set down for hearing during the next sitting of the
Council, ceased to exist from 10th October, 1949 Thus six appeals
which were then pending before the Privy Council were transferred
to the Federal Court of India

Under Section 5, the Fedenl Court was given all the powers
and jurisdictions which were given to the Privy Council in connec
lion with the hearing of appeals from Indian High Courts It was
recognised as an interim measure as the new Constitution11 of
India was then an the making

The case of NS Kruhnaswam Ayyartgar v Ptnmal Goundan,
from Madras, was the last appeal from an Indian High
Court which was disposed of by the Privy Council on 15th
December, 1949 It was a claim by ryots to a permanent tenancy
of their holdings under the Madras Estate I and Act and the
appeal w-u dismissed by the Privy Council

5 Conclusion

During the period 1726 to 1949 and especially from 1833
onwards, the Privy Council played a very important role in

making unique contribution to the Indian law and the judicial

system as a whole It laid down fundamental principles of law
in a lucid manner for the guidance of Indian Courts It was a
great unifying force in the judicial administration of India

The law declared by the Privy Council in the pre Constitution

period is still binding on the High Courts except in those cases

where the Supreme Court of India has declared law in its

judgments ** It shows the amount or respect which the Indian

High Courts are still having for the Privy Council judgments In

the fields of Hindu law and Mohammdan law, though at times

defective law was laid down the contribution of the Privy

Council is remarkable

No doubt there were certain defects in the constitution of

the Privy Council t g for long it was staffed by Lnglish Judges
only, its location was England, its appellate jurisdiction was consi

dered a symbol of slavery, and m certain cases its view was not

31 The new Comtitul on of Iml a came Into force on 26th January 1950 and
Ind a was declared a Sovere gn Democratic Republic The Conslftuiion

under Art. 124 establ shed a Supreme Court of India

32 The view taken by Nagpur and Bombay High Courts that the pre-consti

tution judgments ot the Pnvy Council are binding on all courts in Ind a

except the Supreme Court till the Supreme Court tak^s a d fferent vie v

Is considered to be the correct view See P tfjabtt v Skartrao AIR 1955
Nag 293 ,

State of Bomboj v Cl aggaitlal 56 Bo LR 1014 (FB) See
also State ofG farat v I'oro Ftihlli (19<M|6 SCR 401 SW (Mudhollar

J)
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impartial u Still, the Privy Council commanded great respect

amongst lawyers judges and Indian public as the highest judicial

institution Its contribution to statute law, personal law, com
mercial law and criminal law, was of great importance Even in

Independent India up to 1949 the Priv> Council decided many
important cases *» The principles of integrity, impartiality,

independence and the rule of law, which were laid down by the

Privy Council are still followed by the Supreme Court of India

Till the Supreme Court of India takes a different new, the uew
taken by the Privy Council is building

33 M C. Setalvad liar and Cint Liberties, at pp 66-67
34 A remarkable appeal which ame before the Privy Council «-as in 1946

in Srlimiti Bibhabon Deri v Kumar Rarnendta Saroyan Ror and Others
AIR 1947 PC 19 Indian appeals heard bv the Pnvy Council in the tad
four years were 1946-47

, J947-4S . 194$ 50 . 1949 51 See J P Fddy
Jnd a and the Print Couneil The lost Appear, 66 <?R ’06 at p 214
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The Federal Court of India

A Public Opinion and Efforts vp to J935

Before the Federal Court of India was established under the
Government of India Act, 1935, the British Parliament was
seriously considering to tackle the problem of creating a central
cou-t of final appeal m India It was partly due to the growing
trend of the Indian public opinion in favour of stopping appeals
to the Privy Council from Indian High Courts and also partly
due to the emerging federal structure of the British Empire in

India

As early as 1921, Sir Han Singh Gour' was the first person
in the legal history of India, who realised the necessity of estab
luhing an all India court of final appeal in India m place of the
Privy Council With this aim in view, he introduced a resolution
on 26th March, 1921 in the Central Legislative Assembly, which
s(ated

“This Assembly recommends to the Governor General in

Council to be so pleased as to take earjy steps to establish a Court
of Ultimate Appeal in India for the trial of Civil Appeals now
determined by the Privy Council in England and as the Court of
final appeal against convictions for serious offences occasioning the

failure ofjustice’ *

While introducing the resolution. Sir Han Singh Gour laid

special emphasis on sue important points which were as follows («)

the Judicial Committee of the Privy Council was not a tribunal or

a court but merely an advisory body constituted and intended to

advise the Kang m his capacity as the highest tribunal for his

Dominions
,

(n) since Canada, Australia and South Africa had
such a tribunal there was no reason whatever why we should not
have a Supreme Court of our own in this country, (u« ) the

Sir Han Singh Gour was toe u’nous Advocate and founder of the Sagar

VtDvmily /a Madhya Pradesh For details regarding his constant efforts

m the Central Legislative Assembly the creation of a Central Court in

India see George H Gadbois Jr Evolution of the Federal Court of
India—Hntorl at Footnote in (1963) 5 HU pp 19-45 See alto Legu
lative Assembly (India) Debate* 1921 27

Legislative Assembly Debates (1921) I p 1606
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expeqse of an appeal to the Privy Council was prohibitive , (ip) the

distance from India of the Pnvy Council resulted m unnecessary

delay (four to five years in many cases) in the final disposition of

cases, (p) the Judicial Committee was not equipped to decide

cases involving the intricacies of Hindu and Mohammadan laws,

and (n) the Pnvy Council refused to hear criminal appeal unless

there had been a gross failure of justice in the Indian Court *

It was intended by Sir Han Singh Gour to follow the examples

of Canada and Australia, giving the litigants the option of either

filing an appeal to the Supreme Court in India or to the Judicial

Committee in England Somehow the debate on Sir Han Singh

Gour s resolution was postponed After eighteen months he again

tried to introduce "a Bill to establish a Supreme Court for British

India' Though consideration of such a Bill was not allowed but

discussion on the resolution was allowed * Unfortunately the

Gour Resolution was defeated

In t924. Sit Malcolm Hailey, the Home Member, stated that

in the opinion of the Government there was "no identity of

opinion between Local Governments, High Courts or legal audio

rmes whether Indian or European, in favour of the early tnsti

tution of a Supreme Court while the question of its location also

involves much difficulty our financial condiuons

render the institution of a Supreme Court impracticable at the

present time serious considerations cannot be given to the

proposal on its merits" *

In 1925 Sir Han Singh Gour again introduced his resolution

for "Establishment of a Supreme Court in India ’ * Again, he could

not gain favour of the majority of members in the Legislative

Assembly Thu proposal was severely criticised by Pandit Motilal

Nehru m the following words

a country where the executive and the judicial

functions are combined, where a controversy has been ragmg
for years past over the separation of these two functions

without any result, a country where there is racial discruni

nation in the administration of criminal justice, is not the

country to have a Supreme Court withm its borders
” “

3 Legislative Assembly Debates (1921) pp 1606-9
4 Dr Tej Bahadur Sapru raised the quest!on^whether the legislative

Assemblv had rhe power to establish a court which would be superior «a

junsdiction to the High Courts and he concluded lhat it did not So”
Legislative Assembly Debates (19221 III September '’0 1922, P 712.

5 Leg statue Assembly Deb-t-s (1924) 1\ February 15 19^4 p 191

6 ltd (1925) V Fe* uary 17 1925 n 1160
7 Ibid p 1171
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Concluding he said,

fc
there is every reason at the present stage for

us not to think of a Supreme Court in India the
tune for it will be when we are a self governing people and
not a day before” *

On the other hand M A. Jinnah strongly supported Sir Han
Singh Gour’s proposal and observed

"I have no hesitation in saying that the Pnvy Council have
on several occasions absolutely murdered Hindu Law and
slaughtered Mohammadan Law *”

In 1926 Mahatma Gandhi10 and Sir Tej Bahadur
Sapru11 also supported Gour’s resolution D unrig 1927 though
Sir Han Singh Gour could not persuade his colleagues in the
Legislative Assembly but in the same year Sir Sanfcaran Natr, a
former High Court Judge, introduced a resolution regarding
“Establuhmentof a Supreme Court” m the Council of States 11

While the Resolution was under discussion, many of the members
agreed with S R Das, who said “ from a political

point of view we are all anxious to have a Supreme Court but
from a practical standpoint the difficulties far outweigh the

advantages’3” N air’s resolution was also defeated in the Council
of States

The demand for the creation of a Supreme Court in India

was also considered by the Indian Central Committee in its Report
of 1928 291 * and in Paragraph 138 it observed as follows

" the arguments in favour of establishing a Supreme
Court for India are, in our opinion, not less cogent than in the

cases (Canada and Australia) referred to A great deal of the

appellate work of the Privy Council would devolve upon the

Supreme Court in India, to the great advantage oi litigants both

in time and money We are convinced of the necessity for

the establishment of a Supreme Court m India as an integral part

of the constitution and we recommend that a Supreme Court be

so established ”

8 Ibid , p 1172
9 Ibid, pp 1175 76 in 1926
10 Mahatma Gandhi observed ‘ it has been a painful surprise to me

to observe opposition to Sir Han Singh’s very mild and very innocent

proposal, but we have lost all confidence in ourselves”. Hindustan Timet

Aug. 7, 1926 , ,
11 Sir Tej Bahadur Sapru The Indian Constitution (192€) p 145 r|e U'BM

‘immediate establishment of such a court

12 Counctt ofState Debates (I°27) If, August 31, 1927, p 885

J3 ibid, p 967
14 Cma 3451, Parliamentary Papers, X (1929 30)
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In the First Session of the Indian Round Table Conference

in London in 1930, the representatn ei of the Indian States

declared that the States w ere prepared to federate with British

India, provided the proposed federation was independent of British

control It was one of the remarkable declarations which played

an important part in shaping the future administrative structure

of India Lord Sankey, the Lord C lancellor, told the delegates to

the Conference that "a Federal Court is an essential element”, in

a federal system of government in India 11

In 1931, the Federal Structure Committee ut its Third Report,

at the second session of the Round Table Conference, stated

“The necessity for the establishment of a Federal Court was
common ground among all members of the Committee It

was recognised by all that a Federal Court was required both to

interpret the Constitution and safeguard it, to prevent encroach

meat by one federal organ upon the sphere of another and to

guarantee the integrity of the compact between the various federal

ing Units out of which the Federation itself has sprung'

* Regarding the establishment of a Supreme Court for British

India, the Third Rrpcrl expressed *'a strong opinion” in favour of
creating a Supreme Court It was further observed that since

“the creauon of such a court is ui the natural course of evolution

the Committee adopted the suggestion in principle”"

During the ptnod 1931-32 i t between the Second and Third
Sessions of the Round Table Conference, the Legislative Assembly
of India also considered a resolution for the “establishment of the
Supreme Court m India” which was introduced by B R Pun
The resolution was the same as was earlier moved by Nair in

1927 Pun’s resolution was fortunately passed in the Legislative
Assembly

SirTej Bahadur Sapru and a majority of British Indian
colleagues (including Mr Zafnillah Khan) clearly stated that they
wanted both a Federal Court and a Supreme Court, but not two
separate courts, for “m the interests both of economy and
efficiency there must be only one court which might sit in two
divisions for the decision of Federal issues and of appeals from
High Courts in India respectively 11 ”

15 Indian Round Table Conference (First Session) Proceedings, Cmd 377S

16 CW 5

3997 (J932)
J

Paragraph 52. P 27
17 Ibid Paragraph 63 p 31
IS Indian Round Table Conference (Third Session) Proceed ngt Cmd
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The Indian Round 1 able Conference in general agreed that
the Federal Court was imperative to interpret the new Constitution
and to serve as the forum for the decision of disputes between the
1 ederatjon and its constituent unite It was followed in J933 by
a White Piper which was issued by the British Government stating
proposals for Indian Constitutional Reform >• It embodied three
nnjor principles forming the basis of the proposed constitutional
set up in India, namely, federation, provincial autonomy, and
special responsibilities and safeguards vested in the executive both
at the Centre md Provinces It also contained a propos tl for the
establishment, in addition to federal Court of a separate Supreme
Court to hear appeals from the Provincial High Court in India

Hie Joint Select Committee of both Houses of Parliament
in us report in November 1934 recommended only for the
establishment of one 1 tderal Court in India '* Accordingly the
British Parliament passed the Government of India Act in 1935
It also provided for the establishment of a Federal Court of
India

B The Iederal Court and Government op India Act, J935

The Government of India Act, 1935 changed the structure of
the Indian Government from "Unitary” to that of the "federal '

type M It established the loundation for a federal framework
m India Under juch circumstances the cstabli-hment of n
Federal Court was essential and for which the Government of
India Act, 1935 made specific provisions Section 200 of the Act
provided for the establishment of a Federal Court in India M

On 1st October, 1937, the Federil Court was inaugurated

it Delhi and the Viceroy administered the oath of allegiance to

three Judges of the Court namely. Chief Justice Sir Maurice
Gwycr**, and two puisne judges Sir Shah Muhammad Sulaimanu

and Mukund Ramrao Jayakar M At the time of the inaugura-

tion of the federal Court, the ChiefJustice remarked, "
there

arc in India today no longer t number of provinces under the

tutelage of a Central Government hut eleven autonomous states,

for so indeed I may call them, pulsing with a vigorous life of their

19 Cmd 4268 Parliamentary Papers 1932 33 XX
20 For details set article by George C Gadbols Cwluti a of the Federal

Court of India An Historical Footnote (1963) 3 J1I.I pp 19-4-1

21 See M Ramaswamy The La ofthe In I an Consrliullo i (IMS) pp 8398
22 For details see George II Gadbols Jr Tie Fidtral Court oj India

1937 1950 (L964) 6 Jill pp 253 315 See also M V l'ylec Tie Federal

Court of ItJhs (1966) pp 33 100

23 He was an Englishman who had no Indian experience but was associated

with the preparation of the Act of 1935 He retired in 1943

24 He was Chief Justice of tl e Allahabad High Court

23 He was a leading Advocate of Bombay Auer a year he was promolcd
and made Privy Councillor due to I Is unique qualities
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own and dividing w rth the Government of India the legislature

and executive powers of Government’*”

It is worthwhile to mention here that the hederal Lourt of

India fell far short of the demands of Sir Hari Singh Gour and

others who advocated for establishing a Central Judicial body in

India The Government of India no doubt established a Federal

Court but ns jurisdiction was very limited and even in those cases

appeals w-re allowed to the Pnvy Council

The Federal Court was a Court of Record It sat at DJhi
and at such other places .as the ChiefJustice of India may declare,

with the approval of the Governor General of India, from time

to tunc.

1 Appointment of Judges Their Qualifications and
Salaries

Every judge of the Federal Court of India was appointed

by His Majesty and was to hold office till the age of sixty five

years \ judge was authorised to resign even before attaining the

age of sixty live years by addressing his resignation to His

Majesty His Majesty was empowered to remove a judge from
his office on the grounds of misbehaviour or infirmity of mind
or body, on the recommendation of the Judicial Committee of «hc

Privy Council

For appointment of a judge in tin. 1 ederal Court, the Act of
1935 provided that a person having any one out of the three quail
fications will be qualified The qualifications w ere (i) hive years
experience as judge of the High Cburt, or (it) a barrister or an
advocate often years’ standing or (m) a pleader in a High Court
ol ten years standing 1 As regards the appointment of the Chief
Justice, it was provided that a person should have either fifteen

years’ experience of standu g in a High Court as a barrist r,

advocate or pleader or have been one when first appointed as a
judge Thus preference was given to the professional persons in
the appointment ofjudges

The Judges of the IYdcral Court were entitled to such
salaries and allowances and to such rights m respect of Icav e and
pensions, as were laid down by Hu Majesty from time to
time ** It w as also provided that neither the salary of a judge nor
his rights in respect of leave, absence or pension will be changed
to their disadvantage when once they were appointed The
I cdcral Court Order in Council of 1937 fixed the salary of the

ChiefJustice at Rs 7,000 a month and of other judges at Rs 5,000

16. r L J \ol I pn 11 3'

27 Ttie Coveremenl of Ind a Act. 19)5 Sec. 200(3XaXfiXc)
2H Sell n ‘01
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a month They were specialty paid high salaries so tint they
may keep a high standard of living, befitting their high
positions

2 Jurisdiction of the Federal Court

Under the Government of India Act, the Federal Court was
given three kinds of jurisdictions, namely (i) original, (n)
Appellate, and (»«) Advisory Section 206 empowered the Federal
Legislature to pass an Act enlarging the appellate jurisdiction of
the Federal Court in C ml cases to the full extent

From 15th August, 1947, two independent Dominions—India
and Pakistan—came into existence and they were given full
sovereignty by the British Parliament As regards the constuu
tional law to govern the Dominions, it was laid down that the
Act of 1935 should be used with certain necessary changts in it

Under the powers given by Section 20b of tin. Act the Icdcral
( ourt (Enlargement ol Jurisdiction) Aci, 1917 and the Abolition of
the Privy Council Jurisdiction Act, 1910 were passed in the Indian
Dominion to meet the new situation after independents Both
these Acts enlarged the jurisdiction of the 1 cdcral Court of India
which continued its existence up to the establishment of tho
Supreme Court of Jndi i on 2fiih January, 1950 under the new
Constitution of India

(i) Original jurisdiction —Section 204 of the Act of 1935
(as subsequently amended) provided that the original jurisdiction

of the Federal Court was confined to disputes between Units of the

Dominion or between the Dominion and any of the Units In

the exercise or the original jurisdiction, the I cdcral Court had no
power to entertain suits brought by private individuals against the
Dominion

If an Acceding St itc happened to be one of the parties in

the suit, proviso to Section 204 laid down that the said jurisdic-

tion shall not extend to (a) dispute to which a State is a party,

unless the dispute

—

1 concerns the interpretation of this Act or of an Order-
in Council made thereunder, before the date of the establishment

of the Dominion or of an order made thereunder on or after that

date or the interpretation of Indian Independence Act, 1947 or

the extent of tho legislative or executive authority vested in the

Dominion by virtue of the Instrument of Accession of that State

,

or

2 irises under an agreement made under Part VI ofthis
Act hi relation to tho idminmration m that State of a law of tho

Dominion Legislature or otherwise concerned with some matter
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with respect to which the Dominion Legislature has power to

make laws for that State, or

3 arises under an agreement between the State and the

Dominion or a province being in agreement which expressly

provided that the said jurisdiction shall extend to such a dispute

and in the case of an agreement with a prot mce, had been made
with the approval of the Governor General

,

(i) A dispute arising under any agreement which expressly

provided that the said jurisdiction shaH not extend to such a

dispute

Clause 2 of Section 204 provided that the Federal Court in

the exercise of its original jurisdiction1 * shall not pronounce any
judgment other than a declaratory judgment The Federal Court
was, not authorised to enforce its decision directly Therefore
SecUon 210(1) provided that "AH authorities, civil and judicial,

throughout the Federation, shall act in aid of the Federal Court

lhe decisions of the Federal Court under its original jurisdic-

tion were not necessarily final pronouncements in the disputed

matter Section 208 provided for a right of appeal to the Pnvy
Council from the judgments of the Federal Court in the exercise

of its original jurisdiction, if such decisions involved an inter-

pretation of the Consutution Act or of any Order in Council made
thereunder

(U) Appellate Jurisdiction —The Federal Court exercised

appellate jurisdiction in Constitutional cases under the \ctof 1935,
its appellate jurisdiction was extended to civil and criminal cases

from 1940

(a) Appellate Jurisdiction in Constitutional Cases —
Section 205 of the Government of India Act 1935*“ made provision
for an appeal to the Federal Court "from any judgment, decree
or final order of a High Court if the High Court certifies that the
case involves a substantial quesuon of law as to the interpretation
of this Act or any Order m-Council made thereunder before the
day of establishment of the Dominion or any order made there-

under on or after that date or as to the interpretation of the
Indian Independence Act, 1947 or of any order made thereunder
and it shall be the duty of every High Court to consider in every

case whether or not any such quesuon is involv id and of us own
motion to give or to withhold a certificate accordingly"

29 The Federal Court overused its original jurisdiction in three important
cases namely The United Provinces v The Gotemor-GeneraJ-in Conned
(1939) FCR 124 the Governor-Genera! in-Council v The ProvinceofModrav
(1943) FCR 1 , Ramgark State v The Province of B h tr (1948) FCR T9

30 As amended in 1947
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It further laid down that ''where such a certificate is given,
any party in the case may appeal to the Federal Court on the
ground that any such question as aforesaid has been wrongly
decided' * and with the leave of the Federal Court or any other
ground 'and no direct appeal shall lie to His Majesty in Council
either with or without special leave

No appeal was allowed to the Federal Court in the absence
of a certificate from British Indian High Courts or State High
Courts The certificate was a condition precedent to every
appeal The Federal Court was not given power to question the
refusal of a High Court to grant a certificate or investigate
reasons which prompted the refusal ** In the later years, the
Federal Court criticised certain High Courts for granting certi

ficates in instances in which the Federal Court believed none should
have been issued InJ A” Gas Plant Manufacturing Co (

Ftompur

)

Ltd and Others v The King Emperor,n it was emphasned by the
Federal Court that a certificate should not be issued unless the
appeal was in fact from a "judgment decree or final order” i t

unless the decision of the High Court was a final determination of

the rights of the parties **

Section 207 of the Act of 1935 empowered the Federal Court
to hear appeals from the High Court in Acceding States on ques
tions relating to constitutional matters

The Federal Court (Enlargement ofJurisdiction] Act, 1947,

provided that where an appeal to Federal Court was competent
and the nature of which was allowed under Section 205, the

Federal Court was empowered to consider such appeals

(b) Appellate Jurisdiction In Civil Cases —Since 1948

civil appeals which formerly went to the Privy Council ,
were

heard bv the Federal Court of India under the Federal Court
(Enlargement of Jurisdiction] Act, 1947 Section 3 of the Act of

1947 provided as follows

"As from the appointed day (i e 1st February, 1948),

(a) an appeal shall he to the Federal Court from anyjudgment
of a High Court in Civil cases (t) without the special leave of

the Federal Court if an appeal could have been brought to

His Majesty in Council without special leave under the pro-

visions of the Code of Civil Procedure, 1908, or of any other

31

32

33

Pathupatl B/artl v The Secremn of State for Mia in Council ({9391

FCR 13 Lukhat Rant v Behardat Wish (1939) FCR 121

(1947) FCR 141 S Kuppuswami Rao v The King (1947) FCR 180

Rex v Abdul Majid (1949) FCR 29
See also Georfe H Gadboil Jr The Federal Court of India 1937 30

(1964) 6 JILt 262
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hw in force immediately before the appointed day, (ii) with
the leave of the Federal Court in any other case,

(5) No direct appeal shall he to His Majesty -in Council
either with or without special lea\ e from an} such
judgment

,

(c) In any such appeal as aforesaid it shall be competent
for the Federal Court to consider any question of the nature
as mentioned in Section 205 of the Government of India
Act, 1935 *'

(c) Appellate Jurisdiction in Criminal Matters —The
Federal Court (Enlargement of Jurisdiction) Act, 1947, enlarged
the jurisdiction of the Federal Court in India and in 1949 the
system of appeals from India to the Privy Council w as totally

abolished The Federal Court of India as such followed the same
principles (after 1948) as were followed by the Privy Council m the
exercise of its appellate jurisdiction in criminal matters

There was no provision to appeals to the Privy Council in
criminal proceedings as of right, svithout special lease from the
judgments of a High Court In 1943 by an amendment of the
Criminal Procedure Code (Section 41 1 A) three Presidency High
Courts rti Calcutta, Bombay and Madras were allowed to grant
t certificate that the case is a fit case for an appeal to the Privy
Council On such a certificate an appeal could lie to the Privy
Council It may be noted that this section did not apply to other
High Courts

An appeal in a criminal case was allowed only with thespecial
lets e of the Privy Council In granting such special leave, tin.

Privy Council acted upon certain well established principles It
followed the rule laid down by Lord Watson in Ditlett s case ** "His
Majesty will not grant special leave in criminal cases unless it is

shown that by a disregard of the forms of legal process, or by
some violation or the principle of natural justice or otherwise
substantial and grave injustice has been done "

In Mohnder Singh v Emperor*1 their Lordship of the Privy
Council said " their Lordship have frequently stated that they do
not sit as a court of Criminal Appeal” For them to inter
fere with a criminal sentence, "there must be something so
irregular or so outrageous as to shock the very basis of
justice "*•

34

35
36

(1887) 12 App Cm 45a
(1932) 59 IA 233
See also, Muhammad A«wor v Emperor AIR 1941 PC 132 In the case
the Pnvy Council speaficallv laid down pounds on wl-ch it will Int-rfere
in a criminal case
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The Federal Court while exercising its criminal jurisdiction
was guided by the principles already laid down by the Privy
Council

(iii) Advisory Jurisdiction of the Federal Coart —Section
213 of the Act of 1935 (as amended) empowered the Federal Court
to give advisory opinion to the Governor General It provided,
"If at any tune it appears to the Governor-General that a question
of law has amen or is likely to arise which is of such a nature and
of such public importance that it is expedient to obtain the opinion
of the Federal Court upon it, he may refer the question to that
court for consideration, and the court may after such hearing as

they think fit report to the Governor General thereon
”

The Governor General was not bound to accept the opinion
of the Federal Court which was given under Section 213 An
other important question for consideration is—whether the

Federal Court was bound Co give its opinion to the Governar-
GeaeraP In order to give a suitable answer to this question it

a necessary to go through the wordings of Section 213 carefully

In this section the woid "may' is used It meant that the court

was not bound 'o give its opinion in every reference made to it

b> the Governor General “May” can also be interpreted as

"shall”. The real intention of this provision appears to be that

the Federal Court would not refuse except for good reasons" ”

Although the Act imposed no obligation on the Federal Court

to accede to every request of the Governor Genera] for its opinion

ChiefJustice Spens once remarked that “we should always be

unwilling to decline to accept a Reference, except for good

reason ’ ,s

The Federal Court of India was called upon to give its advisory

opinion in four cases35 and in each case it gave its opinion but not

without expressing, on occasion, some misgivings about both the

expediency and utility of this consultive role 49

3 Form ofJudgment
The Federal Court of India, as provided by Section 209 of

the Act of 1935, had no machinery of its own to execute its judg-

37 In Re Lew of Estate Duty, AIR 19M FC 73
,

38 Jn Re Allocation of Lands and Buddings in a ChiefCommissioner s Prentice,

(1943) FCR 20 22
39 Four cases were—In re The Central Provincei and Berar Soles of Motor

Spirit and Lubricants Taxation Act, 1938 (1939) FCR 18 , Id re The Hindu

li'omens Right to Property Act, 1937 and Hindu Womens Right to Pro-

perty (Amendment) Act 1938. (1941) FCR 12 . In re Allocation of Lands

and Buildings ut a Chief Commissioner's Province (1943) FCR 20 In Re

Levy of Estate Duty (1944) FCR 317 , .

40 See George H GadtMis Jc„ "The Federal Court of India’, (»"o4) b JUI
253. at p 280
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ments It was sending back the cue with its decision to the

respective High Court so that its order may be substituted for the

order of the High Court

The provisions of Section 209 were amended b\ "The Privy

Council (Abolition of Jurisdiction) Act, 1949 ’ Its effect was
that the Federal Court’s orders were made enforceable in the

manner as provided by the Civil Procedure Code or by an) law

which was made by the Dominion Legislature

Section 215 empowered the Federal Legislature to make
prosmon for conferring upon the Federal Court such supple-
mentary powers not inconsistent with any of the Act as may appear
to be necessary or desirable for the purpose of enabling the court
more effectively to exercise the jurisdiction conferred upon it by or

under the Act of 1935

4 Authority of Law laid down by Federal Court

Section 212 of the Government of India Act, 1935 provided

that the law declared by the Federal Court and any judgment of

the Prny Council will be binding on all the courts in British

India It introduced the English Doctrine of Precedent in India

Thus the High Courts and subordinate court* m British India

were absolutely bound by the decisions of the Privy Council and
the Federal Court

Even before the Government of India Act, 1935 the Privy

Council laid down in Mata Prasad v Nagtskuar Sakai,n " that

it was not open to the courts in India to question any principle

enunciated by this Board, although they has c a right of examtn
ing the facts of any case before them to see whether and how far

the principle on which stress is laid applies to the farts of the

particular case"

C The Federal Court Expansion op Jurisdiction and
its Abolition

The Federal Court of India, which was established under
the Government of India Act, 1935, was initially given limited

jurisdiction With the passing of the Indian Independence Act of

1947 a new chapter began, not only m the political history of

India but also in the judicial history of India There was a

geographical reduction in the jurisdiction of the Federal Court
to the extent of those areas of the sub-continent which became
Pakistan

Indian leaders declared to follow the Act of 1935 as the frame-

work of got eminent until a new constitution was drafted Thu

41 AIR 1925 PC 272 at p 279
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policy declaration and the Federal Court Order, )947« made
remarkable contribution to the smooth transition m the judicial
sphere The Federal Court and the High Courts continued as
subordmate courts to the Judicial Committee of the Privy Council
for the time being

The first significant step in the judicial sphere to bring
autonomy was taken in December 1947 when the Federal Court
(Enlargement of Jurisdiction) Act, 1947** was passed Its aim was
to meet the growing national demand and satisfy public opinion tn
India It enlarged the appellate jurisdiction of the Federal Court
so as to have civil appeals from the Indian High Courts It
stopped theold system of direct appeals from the Indian High
Courts to the Privy Council It was still possible to take a civil

appeal from the Federal Court to the Privy Council Though this

Act enlarged the jurisdiction of the Federal Court but in no way it

severed India's ties with the Privy Council In Civil cases the
Privy Council was still allowed to grant special leave after the
judgment of the Federal Court All the remaining jurisdiction of
the Privy Council continued as it wat before 1947

In 1949 the Constituent Assembly decided to give full judicial

autonomy to the Indian judiciary The draft of the new Con
stitution ot India was at its final state and the leaders wanted to

give it a smooth transition The Assembly, therefore, passed tho

Abolition of the Privy Council Jurisdiction Act tn 1949 u The
Act came into force from 10th October, 1949 and it severed all

connections of the Indian Courts with the Privy Council The Act

repealed Section 208 of the Government of India Act, 1935 which
was the basis of the Privy Council's appellate jurisdiction over the

Federal Court It transferred all the pending appeals, except

those which were at an advanced stage, to the Federal Court of

India for final disposal The last appeal disposed by the Privy

Council was on ) 5th December, 1949 in thi- cast of S Krishna

swam Ayyangar and Others v Pertmal Gouttdan and Others 45 Wilh lhe

enactment of the Act of 1949 began the "Period of Federal Court’s

Golden age" which lasted till the establishment of the Supreme
Court of India on the 26th January, 1950 Under the Constitution

of India India became a "Sovereign Democratic Republic ’

The Federal Court An Assessment —The Federal Court

42 Notification No G G O 3 published in the Gazelle of India Extra

ordinary, August 1 1 1947 _ ^ , , , , ,

43 St is also krown as Act I of 1948 See Constituent Assembly of India

(Legt'lati e) Debates III (1947) December II 1947 pp 1708 1727

44 Act No V of 1949 published in the Gazette of India Extraordinary

September 28 1949
. , . , _ „ .

45 AIR 1910 PC 105 See aha J P Fdd* Met and the Piny Courted •

The Lust Appeal" (19*0) 6b LQR 214
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of India was established in October 1937 and was superseded b)

the Supreme Court m 1950 During this short period of a little

more than tvv else ) ears, it left a permanent mark on the legal

h«tor> of India It "as not onl> the first Constitutional Court

but also the first all India Court of extensive jurisdiction

The Court was liberally conceived by the British Authorities

as an indispensable adjunct to the Federation envisaged bj the

Gov eminent of India Act of 1935 During the transitional period

in the Indian history, when there was no written Constitution, in

a sense it was the product of a constitutional curiosity It func

lioned successful!) and effective!) in the absence of essential feoeral

agencies such as a Federal Executiv e and Federal Legislature The
Federation itself was incomplete Nevertheless the Federation of

as many as eleven Indian Provinces into an organic whole was
by no means negligible, and the situation enhances the importance
of the role which the court plajed in somewhat difficult and
depressing circumstances In spite of its limitations and short life

it made a noteworthy contribution to the functioning of an all

India court such as the Supreme Court

During the period 1937—50, two English ChiefJustices'* and
six Indian Justices sat on the Federal Bench Sir Shah Sulaiman,
Dr M R Ja)akar,”S Varadachanai,** Sir Mohammad Zafrulah
Khan, Sir Hart LalJ Khania** and Sir Fatal All were the sue

Indians who got the rare distinction of being a Judge of the federal
Court of India The) maintained the noble traditions of the
great Judqes of Britain The) contributed a gri at deal for the
establishment of a sound federal judiciar) m India The Federal
Court built up great traditions of independence, impartiality and
integrity which were inherited by its successor, the Supreme Court
of India

4S.

47

48

49

Sir Maunce Gw er mi the first Chief Justice of the Federal Court of India,
ne retired in 191 1 and Sir Patn l Spens »as appointed Chief Justice of
the Federal Court
Dr M. R Jajalar w»t made Privy Councillor w il n a year after to
•ppoimme t aa Judge of tl e Federal Court
He was in tie lateral Court for the longest term ofofTce t. * v»m
yean.

1950*” ,h* fim JuUire of tl e S nmae Court of Ird a in
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The Supreme Court of India

Every country in the world has a supreme judicial authority
to administer justice In England it is the House of Lords , in
U S A the Judiciary Act of 1789 established the Federal
Supreme Court The Supreme Court of Canada was established
by an Act of the Imperial Parliament in 1875 In Burma the
highest court of appeal is known as tbc Supreme Court of Burma
In Australia, the highest court is known as the High Court of
Australia while the Slate Courts are known as the Supreme
Courts

As compared to the Supreme Courts of other countries, the
Supreme Court of India is a unique judicial institution It is

entrusted with large powers enjoying original, appe'late,

rcvisional and advisory jurisdictions and having the power to

issue writs to the Union and State Governments and other audio
nties It can also interfere with decisions of courts and tribunals

in appeal by special leave Thus it is at the apex of the entire

judicial system of the country.

A Establishment of the Supreme Court

I Origin of the Supreme Court

Even before the new Constitution of India came into force

the question regarding the establishment of a Supreme Court
tngagtd the attention of some Indian jurists 1 In previous

chapters3 a brief account of the constant efforts which were made
from 1921 onwards, to establish a Supreme Court, is given s

Commenting on Sir Hari Singh Gour's resolution in 1925 regard

ing the establishment of a Supreme Court in India, Pandit

Moti Lai Nehru observed, “ there is every reason at the

Sir Han Singh Gour Sir Tej Bahadur Sapru, Pandit Moti Lai Nehru,
\t A Ji nah ,lc Stt also. Sir Han Smglr Gour, Fkturt ComtUution cfIndia

,

Sir Tcj Bahadur Sapru Til Indian Constitution

Chapters VIII and IX
S,, Ltgulaltfi Assmhty DtSotft I, pp I60S 10,(1922) III, pp 712 010
(192-1) I\ p 19), \ , pp 1160 1180, Counnlcf Stall Oikotis (1927) II,

pp 885 907 ,
Prof,id ng oj On Indian Round Tall, Ctnftuntt (First to Third

Sessions) X N XaVrar and X \t Pam ikar, F,diral India, pp 20 129,
George H Cadbois ' Entuhon of lii Fideral Court aj India An Hutartcal

Foot’ioli (1963) 5 J ILI 19

[237 ]
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present stage for us not to think, of a Supreme Court in India

The time for it will be when we are a self goxerrung people

and not a day before”

4

In 1937, the Federal Court of India4

was established with limited powers under the Goxernraent of

India Act, 1935

With the transfer of political power from the British

Parliament to the people of India*, under the Indian Indepen

dence Act, 1947, it was considered necessary to establish a separate

judicial organ in India, supreme in authority and in jurisdiction

The Indian leaders perferred a smooth transition in the judicial

sphere also In the first instance, steps were taken to enlarge the

jurisdiction of the Federal Court of India and the Federal Court

(Enlargement of Jurisdiction) Act, 1947 was passed It stopped

all direct appeals, m civil matters, to the Judicial Committee of

the Privy Council from 1st February, 1943 It was presided that

the appeals from the Indian High Courts will he first to the

Federal Court7 and thereafter further appeal to the Pn\> Council
was allowed When the draft constitution was about tD be com
pleted in us second stage, for smooth transfer of appellate juris

diction of ihe Pnvy Council, it was considered necessary to

abolish the system of ippeals in cm! and criminal matters to

the Privy Council The Constituent Assembly of India, therefore,

passed in October, 1949 the Abolition of the Privy Council
Jurisdiction Act, 1949 The Federal Court of India was thus

made the highest judicial authority as the jurisdiction of the Privy

Council was transferred to it

A new era in the legal history of India bxgan on 26th

January, J950 when the Constitution of India came into force

Under Ait 124 u provided for ihe establishment of a Supreme
Court of India Article 130 states that the seat oT the Supreme
Court shall be in Delhi It further empowers the ChiefJustice
of India io hold the sitting of the Supreme Court at any other
place or places subject to the prior approx al of the President of

India rhe Supreme Court of India wa inaugurated on 28th
January, 1950 in the Court House, New Delhi, which was once
the Chamber of Princes It was presided over by Hon'ble Sn
HanlalJ Kama, ChiefJustice of India Others \x ho were pre-
sent in the inauguration session included the Chief Justices of the
State High Courts , Sn M C. Setalx-ad, the Atlorney General for

indcs , cite Adsvcaccs Getterat of the Sates, rVime Minister Sn

4 LtpiUhr* Attrmhfy DtlaUi (1925). \, Feb. 17, 1935 p 1172
5 For dttaili tu Chapter IK.
6 Sn \ P Memo Tki Trou/tr #/ Ftnrr i*

, E. 4% R. Lumtyf, Ti*
Ttexjn *f Puetr u Jndu IMS-47, Dvarkadai Kanji Ttn Jttnb
Frttdam.

7 M P Pylee Tht Ftini Ctarf #/ UOz, pp 64 100 , E. S- Sunda Ftifd
Coarl tf Imi13 A Ctmtitxtunl Slxir
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Jawaharjal Nehru, Deputy Prime Minuter Sardar Patel and a
large number of other distinguished persons

In hu welcome address Sri M C Setalvad,* the Attorney-
General, referring to the extensive jurisdiction conferred upon the
Supreme Court, observed—

"It can truly be said that the jurisdiction and powers of
this Court, in their nature and extent, are wider than those
exercised by the highest court of any country in the common-
wealth or by the Supreme Court of the Umited States

’

‘‘On the Court will fall the delicate, and difficult task

of ensuring to the citizen the enjoyment of his guaranteed
rights consistently with the rights of the society and the
State. No less onerous though far less spectacular will be
the task of adjudging the private rights of citizens and
interpreting and administering the law of the land ”

Sri Setalvad expressed the hope that, like all human institu-

tions, the Supreme Court would earn reverence through truth

Chief Justice Kama*, in hu inaugural address, highlighted the

status and independence of the Supreme Court as follows

"The Supreme Court, an ail India Court, will stand

firm and aloof from party politics and political theories It

is unconcerned with the changes in the government The
Court stands to administer the law for the time being in

force, has goodwill and sympathy for all, but is allied to none

Occupying that position, we hope and trust it will play a

great part in the building up of the nation, and in stabilizing

the roots of civilization which have twice been threatened

and shaken by two world wars, and maintain the funda-

mental principles of justice which are the emblem of Cod
We hope and trust the Court will maintain the high tradi-

tions of the judiciary and perform its duties without fear or

favour If we succeed in. doing so we shall contribute our

share to the progress of the Republic of India ~

2 The Constitution and the appointment ofJudges

Article 124 of the Constitution of India provides for the

establishment of the Supreme Court of India consisting of a

8

9
10

Welcome Address of Sn M C Setalvad at the inauguration of the

Supreme Court of Ii dia, (1950) SCR Vol I,p 3

Inaugural Speech of Chief Justice Kama, (1950) SCR, Vol I, pp 10-13

toii, P is
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Chief Justice of India and not more than seven other Judges untfl

Parliament by law prescribes a larger number The prescribed

limit of seven judges was raised to thirteen by the Supreme

Court (Number of Judges) Act, 1960 The President of India

appoints every Judge of the Supreme Court bj warrant under

hu hand and seal after consultation with such of the Judges of

the Supreme Court and of the High Courts in the States as the

President considers necessary for such purpose While appoint

ing a Judge other than the Chief Justice the Chief Justice of

India will always be consulted by the President of India It is

customary in India to raise the seniormost Judge to the office of

the Chief Justice of India whenever a vacancy occurs in that

office However a break in this practice was made on Aprd 26,

1973 when Mr Justice A N Ray was appointed the Chief

Justice in supersession of three senior Judges The retirement age

of a Supreme Court Judge is fixed by the Constitution of India as

sixty five jean

Referring to the appointment of Judges, in his inaugural

address ChiefJustice Kama pacified the members of the legal pro-

fession by stating as follows

*‘ln theory it appean to be now' accepted that appoint

menu will be only on menu The policy however docs

not appear to have been completely abandoned We hope
that political considerations will noi influence appointments
to High Couru It u necessary that for the High Courts

merit alone should be the basis for selection, if the High
Courts have to remain strong and independent and enjo) the

confidence of the people Before the establishment of the

Sovereign Democratic Republic of India, the relations bet-

ween the Government and the court were regulated by

conventions They have been established as a result of

experience of several decades and were the basis of keeping
the judiciary free from interference by the executive One
of the conveniences was that the Chief Justice should be con
suited before the appointment of a High Court Judge It

was understood that if the Chief Justice did not approve of an
appointment, it was not made by the Government '*11

As regards the qualifications for appointment of a judge of
the Supreme Court the Constitution provides that only a CHitcn
•rdV.Rdi? .v.vl’ .(ji-AsinV ..yywww.Tivm' rvrr iWurr cHiww
is further required to have any of the following qualifications ”

has been for at least five years a Judge of a High
Court or of two or more such courts in succession,
or

It ftti p 1C

12 Ait J2i{3)
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{b) has been for at least ten years an advocate of a High
Court or of two or more such courts m succession,
or

CO » m the opinion of the President, a distinguished
jurist

A Judge of the Supreme Court holds office up to the age of
sixty five years, but he may resign bis office by writing under his
hand addressed to the President or may be removed from office
m the manner as provided under Art 124(4) The age of a Judge
of the Supreme Court shall be determined by such authority and
in such manner as Parliament may by law provide u

The President can remove a Judge of the Supreme Court on
the ground of proved misbehaviour or incapacity For the
removal of a Judge ihe Constitution specifically provides that a
Supreme Court Judge cannot be removed from his office except
by an order of the President of India passed after an address by
each House of Parliament supported by a majority of not less

than two thirds of the members of that House present and voting,

has been presented to the President in the same session for such

removal on the ground of proved misbehaviour or incapacity ”

No person who has held office as a Judge of the Supreme
Court is permitted ''to plead or act in any court or before any
authority within the territory of India

' 11 But a judge of the

Supreme Court after retirement can do chamber practice as a

lawyer as it is not prohibited by the Constitution provision A
retired Judge of die Supreme Court may be invited by the Chief

Justice of India, with the prior consent of the President, to act

as a Judge of the Supreme Court for some particular business or

Tor a fixed period 3t

(*) Salary and allowances —The salaries of the Judges and
the ChiefJustice of the Supreme Court are fixed by the Consutu

tion 17 Second Schedule provides that the ChiefJustice of India

13 S ib-Art (2A) in Art 12* inserted by the Constitution (Fifteenth Amend
ment) Act 1963 Art 217(31 provides the age of a Judge of the Kwh
Court will be determined by the President after consultation with the

ChiefJustice and Pretident's decision wifi be final This provision was

inserted by the Constitution 'Fifteenth Amendment) Act 1963 after (ha

controversy raised in Prokaih v H K Bou, C J , AIR 1963 Cel

433
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will be paid Rs 5 000/ per month and the Judges of the Supreme

Court will be paid Rs 4,000 per month E\er> judge of th-

Supreme Court is entitled to have rent free official residence 11

Ever} Judge shall be entitled to such privileges and allowances

and to such rights m respect ofleave of absence and pension as

may from time to time be determined by or under law made bv

Parliament But once a Judge of the Supreme Court is appotn

ted, his salary, allowances privileges, leave and pension will not

be changed to hu disadvantage 10 Sp-cial emphasis u given to this

provision as it will assist the Judges to maintain impartiality,

independence and integrity There is only one exception to this

general rule During the period of financial emergency the Pre>i

dent or India is empowered under Art 360(4)(ij to reduce the

salaries and allowances of the Judges of the Supreme Court

(ii) Appointment of Acting Chief Justice and ad hoc

Judges —The Constitution empowers the President of India under

Art 126 to appoint the Acting Chief Justice when the office of

Chiefjustice of India is vacant or when the Chief Justice i», by

reason of absence or otherwise, unable to perform the duties of his

office A healths custom is developed in India to raise the senior-

most Judge to the office of the ChiefJustice of India whenever a

vacancy occurs in the office

Ad hoc Judges can be appointed by the ChiefJustice of India

with the previous consent or the President in order to male the

quorum of th- Judges of the Supreme Court*0 and to enable them
to hold or ronlinue anv session of the Couu While appointing
ad hoc Judges of the High Courts, the Chief Justice of the Stale

High Court will always be consulted It is the duty of ad hoc
Judges of the Suprem- Court to attend us situngs for the period as

required During iheir stay at the Supreme Court, they shall have
all jurisdiction, powers and privileges of a Suprem- Court
Judge

B Jt-TUSDlCTtON AND POWERS OF THE SUPREME COURT
The Constitution of India has granted three types ofjurjsdic

tion to thi Supreme Court, namely. Original, Appellate and
Advisory It is also given special powers, t g to review its judg
ments, to punish the guilty for contempt of court, to issue wTits,

judicial review oflegislation, etc

I Original Jurisdiction

Under Art 131 the original jurisdiction of the Supreme Court

1 8 Part D Second Schedule
19 Art 125(2) ard (2) pronto
20 Kn 127
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extends 10 any dispute involving the existence or extent of a legal
right

(a) between the Government of India (Union) and one or
more States

,
or

(4) between the Government of India and any State or
States on one side and one or more other States on
the other

,
or

(e) between two or more States

But the original jurisdiction is excluded in cases of a dispute
arising out of any treaty, agreement, covenant, engagement,
fanned or other similar instruments which having been executed
before the Constitution continue in force or which provide for
such exclusion 11

The Supreme Court, therefore, is not a Court of ordinary
original jurisdiction lit all matters and between all the parties

In order to invoke its jurisdiction two conditions which are neces-
sary relate (a) to parties, and (b) to the nature of dispute A suit

cannot be filed before the Supreme Court simply on the basis

that there is no other court in the land which can try the question
raised in the suit 13

The Constitution also empowers the Supreme Court to issue

writs under Art 32 **

2 Appellate Jurisdiction

Articles 132 to 136 of the Constitution deal with the appellate

jurisdiction of the Supreme Court in constitutional, civil and
criminal cases

(i) In Constitutional matters —Art 1 32 deals with appeals

involving interpretation of the Constitution, arising out of any
proceedings in a High Court—civil, criminal or otherwise ** It

piovides that an appeal shall lie to the Supreme Court from any
judgment, decree or final order oj any High Court, m the tern

tory of India in any civil, criminal or Other proceedings

—

provided it involves a substantial question of law as to the inter-

pretation of the Constitution

—

(a) if the High Court certifies to the above effect , or

21 This proviso was substituted by See 5 of the Constitution (Seventh

Amendment) Act, 1956
22 Rarngarh Stall v Pntvui efBihar, AIR 1949 FC 55

23 For details sa under separate beading in this Chapter

24 EiieUon Ctmmusun v Vtniata AIR 1953 SC 210
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(5) the Supreme Court grants special leave from the judg

ment decree or final order of the High Court if the

High Court refuses to give such certificate

It is ensured by the provisions of this article that the decision

of the High Court in constitutional matters will not be final and

the final authority to interpret the Constitution rests with the

Supreme Court whatever mij be the nature of the suit or the

proceeding where the question arises In this respect a right of the

widest amplitude is allowed in cases involving interpretation of the

constitutional questions 11

Article 132 is not controlled by Art 133(3)** and the words

“any judgment, decree or final order of a High Court” as used

in Art 132, are wide enough in their meaning Hence appeal

to the Supreme Court from constitutional decisions of Single

Judges cannot be barred on the ground that appeal lies to a

Division Bench from such decision An appeal will he to the

Supreme Court upon the certificate of the Single Judge of the

High Court in constuutional matters 17

Thus an appeal lies to the Supreme Court under Art 132

only when there is some substantial question of law as to the inter

pretaiion of some provision of the Constitution involved in the

case ** A question which has been settled by die previous deci

sions of the Supreme Court is not a substantial question and in

such cases, therefore, appeal will not lie to the Supreme Court **

(b) In Civil matters —Article 133 confers a constitutional

right to appeal to the Supreme Court in civil matters It provides
that apart from appeals by special leave urdcr Art 136 and
appeal on constitutional ground under Art 132, an appeal shall

In. to the Supreme Court from a civil proceeding before any High
Court in the territory of India, on the following conditions only

(o) the subject of appeal ts a judgment, decree or final

order'

,

(6) The High Court grants a cirttficatc for such appeal—

(r) that the case involves a substantial question of law
of general importance , and

25 EUcUan Cerrmwia* \ IwljU AIR 1953 SC 210 at p 212
26 Aft 133(3) provides that i lerely 1

1

civil apgieals apj>eal * ill not )e to
the Supreme Court froi t the drt sion of S elejudee of tie High Court
unlm Pari ament provides by legislat on

27 D D Dasu CemmnLirf en tht Cent tahon aj foiia 5lh Edn \ol 3 p
110 see abo HtnijsLin Co-rnncitl Bank* Dm AIR I9o5 SC
1 M2 at p I M3

28 SudStrv Tkt Ki«t (1948) 58 CWN (FR) 44
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(«) that in the opinion of the High Court the said question
needs to be decided by the Supreme Court

As the right to appeal is a constitutional right, it cannot be
taken away by ordinary law 19 Revenue proceedings are conn
dered civil proceedings under Art 133 In C I T \ Ishwarlal 31

the Supreme Court held that an appeal under Art 133 was com
petent because such proceedings were civil proceedings that is,

"proceedings in which a party asserts the existence of a civil right
conferred by the civil law or by statute, and claims relief for
breach thereof

(ill) In Criminal matters —The Constitution for the first

time sets up a court of criminal appeal over ihe High Courts and
Creates a right of second appeal Art 1 34 empowers the Supreme
Court to hear appeals from any judg nent, final order or sentence
In criminal proceedings of a High Court in three cases as
follows

(a) If the High Court on appeal reverses the decision of
acquittal of an accused person and sentences him to

death This will be the case of second appeal in a
criminal case

(fc) IT the High Court has withdrawn for trial (Section

526 of Criminal Procedure Code) to itself any case

from a subordinate court and after trial sentences

him to death

(e) If the High Court certifies that the case is a fit one for

appeal to the Supreme Court This is subject to

the rules framed by the Supreme Court

Under sub clauses (a) and (b), the appeal lies, as of right

both on questions of fact and of law white under sub clause (e)

appeal lies Only if the High Court certifies that the case is 'a fit

one for appeal' 31

In an appeal under Art 134, the Supreme Court will not

reassess evidence and argument on a point of fact which did not

prevail with the courts below The Supreme Court will not act as

a third court of facts to set aside a concurrent finding of fact, in

the absence of any compelling reason33 or exceptional circum

stances 31

Mah&ni Afoft flrnv S P Sakt <1959) Supp <2) SCR 568 581

(1966)1 SCR 190 ai p 196 m ^
Siati of V P v Jaj a; AIR 1961 All 630 see also Tara Chand v Stall of

Maharashtra AIR 1962 SC 430
Damodaran v SlaU of T C AIR 1953 SC 462
Boriay v Stall of Maharashtra AIR 1961 SC 1762
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The Supreme Court « not necessarily bound to hear an

appeal on the merits merely because a certificate has been granted

by the High Court under Art I43(l)(r) If the Supreme
Court is satisfied that the High Court has not properly exercised

its discretion under this provision, the Supreme Court may either

remit the case or exeicise the discretion” itself, and treat the

appeal as under Art 136 (Special Leave) ** The Court may also

dismiss* 1 the appeal in /iminr5* if it finds no sufficient reasons to

interfere under Art 136

Parliament has enlarged the jurisdiction of the Supreme
Couit to cnteitain and hear appeals in criminal matters by the

Supreme Court (Enlargement of Criminal Appellate Jurisdiction)

Act, 1970 Now a right of appeal is provided if the High Court on
appeal reverses the order of acquittal and awards a punishment
of life imprisonment or imprisonment Fur a period of not less than

ten years or gives such punishment in deciding cases withdrawn
from lower courts for its decision **

(iv) Appeal by special leave -Art 136(1) confers on the

Supreme Court overriding and extensile powers of granting special

lease to appeal It provid s that the Supreme Court shall have
the power to grant special leave to appeal from any judgment,
decree, determination, sentence or older in any cause or matter
passed or made by any court or tribunal in the territory of India,”
This provision is not applicable to any court or tribunal cornu
tuted under any law relating to the Armed Forces *’

Apart from the cases as covered under Arts 132, 133 and
134, ihere may still remain some cases where justice might require
Supreme Court's interference To deal with such cases separate
provision is made under Art 13B The power of the Supreme
Court to grant special leave to appeal from the decision of any
court or tribunal, except Military tribunals is not subject to any
constitutional limitation and is left entirely to the discretion of
the Supreme Court 41 This provision was introduced in order to
empower the Supreme Court so give relief to any aggrieved party
in cases where the principles of natural justice have been violated,
even though the party may not have a right to appeal other
wise 4*

35 Mr Smtk V suu sfH P

,

AIR 1954 SC 457
36 GanaJUl V Snu #/ It sjl Bngal (1957) SC (Cr App 62, 55)
37 11 B ' 957j SCR 639

*
Sun)l" Stn* 1

' v Su“ *fUF>
3fl Kkmihalv suu »f Bmnbn, AIR 1958 SC 22
39 Art 134(2)
40 See Bharat Bank v tmflsjssi tfBharat Bank AIR 1950 SC 188
41 Dartaikanlt, v Ratkxtai, AIR 1954 SC 520
42 Iht*

43 Sec KanhcjaUlv / T 0 AIR 1962SC 1323, BaUtU Bras V Lsktt

M>*ug It ask, AIR 1961 SC 100
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rn Pntam Stngh v The State** Fazal Ah, J ,
observed,

" the wide discretionary power with which this
Court is invested under it {Art 136) is to be exercised sparingly
and in exceptional cases only, and as far as possible a more or
less uniform standard should be adopted in granting special
lea\ e in the wide range of matters which can come up before
it under this article By virtue of this article, we can grant
special leave in civil cases, in criminal cases, in income tax
cases, in cases which come up before different kinds of tnbu
nab and in a variety of other cases Court should grant
special leave to appeal only in those cases where special cir-

cumstances are shown to exist The Court Will not grant
special leave unless it is shown that exceptional and special

circumstances exist, that substantial and grave injustice has
been done and that the case m question presents features of
sufficient gravity to warrant a review of the decision appealed
against

”4*

The Supreme Court has declined to fetter its discretionary

power by laying down '‘principles ’ or “rules” 44

In Dhakeswan Colton Mills Ltd v C I T ,W B 17 Mahajan,
C J , said

“It is not possible to define the limitation on the

exercise of the discretionary jurisdiction vested in this Court

by Art 136 The limitations whatever they be, are

implicit in the nature and character of the power itself It

being an exceptional and overriding power naturally it has

to be exercised sparingly and with caution and only in special

and extraordinary situations ”

3 Advisory Jurisdiction

Article 143(1) provides that if at any time it appears to the

President that a question of law or fact has aruen or is likely to

arise, which is of such a nature and of such public importance

that it is expedient to obtain the opinion the of the Supreme Court

upon it he may refer the question to that court for consideration

and the court may, after such hearing as it thinks fit, report to the

President its opinion thereon

Clause (2) provides that the President may notwithstanding

4* AIR 1950 SC 169
45 Ibid at p 171
4(5 H M Seervai ConsUtutunal Law of[ndu A Cnluat CommenUuy p 1017

47 AIR 1955 SC 65
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any thing m the proviso 10 Art 131** refer a dispute of the

kind mentioned iq the said proviso to the Supreme Court for

opinion and the Supreme Court shall after such hearing as it

thinks ht, report to the President its opinion thereon

Article 143 of the Constitution practically reproduces Section

213 of the Government of India Act, 1935 It is, therefore, natural

that the principles laid down by the Federal Court regarding

the advisory povur will also be good guide for the Supreme Court

of India **

Under clause (1) it is at the discretion of the Supreme
Court to entertain a reference and to report to the President its

opinion and the Court may in a proper case decline to express

any opinion on the question submitted to it, t g where the

question referred to is a political one M While under clause (2)

it is obligatory on the Supreme Court to entertain a reference and

to report to ihe President ns opinion

The advisory opinion of the Supreme Court will not be

binding on the President as it constitutes merely consultation

between the Executive and Judiciary* 1 It is a!*o true that ihe

opinion of the Supreme Court on a particular issue will not pre-

vent the Supreme Court from giving a contrary judgment if in a

proper case filed before it, the validity of the proposed enactment
is challenged On these matters Art 143 provides no direc

tion It is judicially acknowledged that the chief utility of an
advisory judicial opinion is to enable the Government to secure

an authoritative opinion as 10 the validity of a measure before

initiating it in the Legislature *s The adv isory opinion is not a
judicial pronouncement It is, therefore, not equivalent to the

judgment or the Supreme Court and is not binding on either

party 11 It is not binding upon the courts m India under Article

141 though it may have great persuasive force 11 In the Kerala
Education Bill cate. Das C J , observed that the Court would deal
with a President’s Reference bearing the principles laid down by
the Judicial Committee and the Federal Court as valuable guides
to the Court

48.

49

50
51

52
53
54

Provua to Art 131, ** ihe jurnd ctK>n will not extend to a djrwle
am ng out of any treat) agreement executed before the com
mencement of the Const tutton eont nues id opera non afier such cwv
mencement
D D Ba*u Cornmntlxy e» tie Cmti Mum tf InLt Fith Edn \o! 3 pp
218-19 Set ch. Das C J, in The Krrcls FJiettu* BU one AIR !<*> SC

Rtfernct nirr Art 143 AIR |<>65 SC 745
1% it EiUtt DtOj AIR 1«44 FC 73
A C tf Canada v A C •/ Oaiana AIR I9J’’ PC 36
Pefettnet tender Art 143 AIR19u5SC745
Veeurcl v UWur., AIR 1945 FC 25
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So Tar the President of India has used his power under Art
143 in the following cases

(1) In the Delhi Laws Act ran** —The question referred to the
Supreme Court was regarding the constitutionality of the provi
lions of the Delhi Laws Act, 1912

(2) In Ike Kerala Education Bill reference** — It was a State Bill

reserved by the Governor for the consideration of the President
The Prtsidcnt, on doubts, referred the Bill to the Supreme Court
for its opinion on the question whether Clause 3(5) of the Bill

offends Art 14 of the Constitution

(3) In re Sea Customs Art*1 —The President referred the ques
tton of constitutionality and views on a Draft to be moved in
the Parliament, to the Supreme Court for its opinion

(4) He Jhruban Union** —It involved the questions of law
regarding the implementation of an international agreement

(5) Re Powers, Pnmliges and Immunities o/State Legislatures** —The
President referred the question regarding the repectivc jurisdic-

tions of the Legislature and the superior courts in relation to the

power of the former to punish for contempt

(6) In re Presidential Poll*** —The President referred the aues
non whether the election to fill the vacancy on the expiry of the

term of the office of the President must be completed before the

expiry of the term of office notwithstanding the fact the Legislative

Assembly or one or more of the States is dissolved

In the Federal Constitution ofAmerica there is no provision

for «ecking advisory opinion from the Supreme Court and the

Supreme Court has steadily refused to pronounce any opinion

except ns to the rights of litigants in actual controversies *°

Section 55 of the Canadian Supreme Court Act, 19a2 empowers
the Governor General in Council to refer to the Supreme Court

for hearing and consideration "important questions of law or fact

touching any matter'' and the Governor General is the final

authority on the queition whether a matter so referred is an

“important queition
1
' Under the Statute the Court Is bound to

answir each question referred to it
* l Section 56 of the 1952 Act

35 la n Dilhi Lam) Aet J9IJ (1950 31) SCR 747

56 1959 SCR 9J5
37 In Ri Sea Cuiloms Ail 1876 MR 1963 SC 1760
56 Re Rtruban Union AIR I960 SC 645
SO AtR 1965 SC 745
59a (1974)2 SCC 33
60 If S v Ftrnr* (1352) 13 How49(5»i See alto D D Bam Commtn

larr an the CamI lultoa oj India Fifth Eoo Vol 3 p 215
61 AG Ontario v C Canada (1912) AC 571
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also empowers either House of the Dominion Parliament to refer

any question to the Supreme Court for us advisory opinion 11

The Australian High Court (svhich is equal to Supreme Court in

status) has also refused to give advisory opinion on the ground

that the essential function of the judiciary is the decision of

matters between parties and not the consideration or abstract

legal questions Even the Legislature cannot require the Court

to exercise any such function ** In England, Section 4 of the

Judicial Committee Act, 1833 provides that His Majesty may
refer to the Privy Council * any such other matter whatsoever

as Hu Majesty shall think fit ' This provision empowers the

Crown to refer to the judicial Committee any legal issue on which
it desires advice This provision is used mostly on issues outside

the United Kingdom*4 The House of Lords has refused to give

any advisory opinion **

A Power to Review Judgment*

Article 137 enpowers the Supreme Court to review its own
judgments, subject to the provisions of any law made by the

Parliament or any rules made by the Supreme Court under
Art 145 The Parliament has not made any rules Part VII,
Order XI of the Supreme Court Rules, 1966, provides for Review
Rule I provides that in civil cases no application will be entertained

except on the grounds mentioned in Order 47, Rule 1 of C P C ,

and in criminal cases except on the grounds of error apparent on
the face of the record

In civil cases the review of the Supreme Court orders and
judgments is possible on any of the following grounds

() Discovery of new and important matter or evidence

() Mistake or error in the record

(c) Any other sufficient reason —a ground analogous to two

above stated in (a) and (i) grounds

5 Enlargement of Jurisdiction

Article 138 of the Constitution provides for enlargement of
the Supreme Court’i jurisdiction with respect to matters in the
Union List by a law made by Parliament, and in respect of any
matter as the Government of India and the Government of any
State may by special agreement confer if Parliament by law
provides for the exercise of such jurisdiction

62

63
64

65

Ref n I ateuj »/ IS, Oritrli Peymml i/Dtits AtI 1959 (I960) 23 DLR
2d 449 (Can ) Ref u VthicUt Act 1957 (1953) SCR 603 (Can )h rt JaJwsrj exi Aa-ijahJ* Acts [1921) 29 CLR 257
For example reference was made hit Sarnia! (1913) AC 5M, Si
Oaiana v Mamlaia (1927) 43 TLR 239 Re /W, 7«r» Cratw«.

(1934) AC 5S6, Rt MmUcuzcvj, (1951) AC 161
Keith Caxihtxttaaat Lass (1939), p 286
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In 1970 Parliament passed the Supreme Court (Enlargement
of Criminal Appellate Jurisdiction) Act, 1970 (28 of 1970) where-
by an additional right of appeal was given to the accmed in cases
where (1) the High Court reversed an order of acquittal and passed
a sentence of imprisonment for life or fora period of not less

than ten years and (2) where the High Court passed similar
sentence in cases withdrawn from a lower court and tried by it

6 Power to ptmlah for Contempt
The Supreme Court it declared a Court of Record under

Art 129 Specific provision in the Constitution ui this respect
is introduced in order to remove any doubt *’ As a Court of
Record it has all the powers of such a Court including the power to
punish for >u contempt This extraordinary power to punish for

scandalizing the court is a weapon to be used sparingly and
always with reference to the administration of justice17 and not
for personal insult of aJudge which is not affecting the adrainutra
tion ofjustice Where public interest demands it the Court will

not shrink from exercising it and imposing even by way of impri
sonment, in cases where a mere fine may not be adequate ** No
ordinary law enacted by the Parliament under Entry 77, List I

can take away this power of the Supreme Court

7 Enforcement of Decree*, Orders etc

Th» Federal Court of India, under ihe Government of India

Act, 1935, was not authorised to pronounce any judgment other

than in a declaratory form

The Supreme Court, under Art 142 is empowered to pass

decrees or make necessary orders for doing complete justice in

the exercise of its jurisdiction The Supreme Court can make orders

for the purpose of securing the attendance of any person the

discovery or production of documents or any investigation The
mode of execution of such decrees is left to the Union Parliament

to pass necessary legislation The President has made the Supreme
Court (Decrees and Orders) Enforcement Order, 1954 **

8

Ancillary Power*

Article 140 provides some elasticity to the original and appeal

late powers of the Supreme Court by permitting the Parliament 10 to

pass legislation to supplement those provisions Under this Article

H,ratal v StaUaJV P . AIR 195* SC 743

Batkina Ramakrahna v StaUtf Madras AIR 1952 SC 149

Riwn-uf Hasan v Stats aJVP , (1953) SCR 581 ,
Pretap Singh v Gurtaik,

AIR I9o2 SC 1172 „ . „

,

Sre D D 8M«r Mis, RMs and Order under the Ctnutilulum «/ India Boo* 1

Parliament lubitituted S 527 of ihe Code of Crim nal Procedure by

enacting Code of Criminal Procedure (Amendment) Act, 1952
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the Supreme Court has the power to transfer a criminal case or
appeal from one High Court to another “whenever it is made to
appear to the Supreme Court (hat an order under this section is

expedient in the ends ofJustice 11

9 Power to issue Writs

The Constitution of India has given very important and
also very wide powers to the Supreme Court of India under
Art 32 1 It provides for the enforcement of Fundamental Rights,

conferred by Part III of the Constitution, by means of writs
The Supreme Court is empowered to issue appropriate writs,
orders and directions for the purpose of enforcing Fundamental
Rights Clause (2) of Art 32 gives a very wide jurisdiction to the
Supreme Court by empowering it to issue directions, orders or writs
including writs in the nature of habeas corpus, mandamus, prohibition,
que> warranto and certiorari, whichever may be appropriate for the
enforcement of the Fundamental Right as conferred by Part III
° r

i
h
ii
C0

?
5Ut

'il!
0n n The nSht to constitutional lemedies as pro

vided by Art 32 is itself a Fundamental Right The Supreme Court
is constituted the protector and guarantor of Fundamental Rights”

a, ‘
he du ‘y of the Supreme Court to grant relief under

Art 32 where the existence of a Fundamental Right and its breach,
actual or ^rcatened,’* is finma facu established » In Charanjit
Lai s ease,'* Mukherjea, J , said

Article 32 gives us very wide discretion in the matter of
earning our writs to suit the exigencies of particular cases,
ana the application of the petitioner cannot be thrown out

for

°n ^round t *ie proper writ has not been prayed

move^hA*Qu«r
32 sPec,ficaI| y provides that the right to

riehts whirh^
6™6 ^°urt

, [
or ‘^e enforcement of fundamental

cent^nr
h

i* 5
U
L
ra

.
n,eed by ,h,s ar,lcle shall not be suspended ex

The Dowpr'nf^ l

1

?
Ar

c
359 (in Emergency) of the Constitution

taken** awav ^
^ SuPreme Court to issue writs cannot be

mipvtnrv
y a

?y leSuktmn Any law which rendersnugatory or illusory the exercise of the Supreme Court’s power

Kmhum, i v Stah •/ Afairaj AIR 1959 <5r>

*"(1953)
I Vr^T' (' 930) SCR 566, Bata^s

7]\l\$£uf
Ivtitatunal 1 •***!> '!*• SvwcZLt (1966)

,

S'at* AIR 1950 SC 1 2-tI ala iroii su Sutl Co v SotLor AIR 1^1
AVAmhi v Stall ,fMadras AIR 1939 SC 725Cbsranj i Lai v U.un ./ AIR 1950 SC 4 I at p 53
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under Art 32 is void 77 In Kesauananda Bharalt s ease,'’* the Supreme
Court overruling Golok jVath coje,8» held that though Parliament
can amend any part of U the Constitution, it cannot charge the
'‘basic and essential” features of the Constitution The original
writ jurisdiction under Art 32 will fall under this protection and
be immune from Parliament's amending power

The jurisdiction of the Supreme Court to issue writs is con
current and not exclusive Under Art 226 similar powers have
been granted to the Indian High Courts It is established that
an application under Art 32 lies in the first instance to the
Supreme Court, without first resorting to the High Court under
Art 226 77

Referring to the Supreme Court’i power to issue writs, Sri

M C. Setalvad (ihen Ajtorney»General) on the occasion of the
inauguration of the Supreme Court observed 80

"The writ of this Court will run over territory extending
to over two million square miles inhabited by a population
of 330 millions It can truly be said that the jurisdiction

and powers of this Court in their nature and extent are

wider than those exercised by the highest court of any coun-
try in the Commonwealth or by the Supreme Court of

USA The detailed enumeration of the Fundamental
Rights in the Constitution and the provisions which enabled
them to be reasonably restricted will need wise discriminating

decisions On the Court will fall the delicate and difficult

task of ensuring the citizens the enjoyment of these guaran-

teed rights consistently with the rights of the society and the

State M

Chief Justice Kama in his inaugural address highlighted

the status of the Supreme Court as follows81

77 Gopatan v Slats of Madras AIR 1950 SC 27

7B (1973) 4 SCC 225 A special bench of all the 13 Judges was constituted

for this purpose Set details in Shulls Constitution of India (1975 Edn )

73a Colak Noth v Stats ofPunjab, AIR 1967 SC 1643 In this case a special

Bench comprising all eleven judges of the Supreme Court was constituted

*ive Judges led by the then ChiefJustice, Mr K Subba Rao voted to

over rule Skaakan Prasad and Ssjjoa Sagh
,
five others led by Mr Justice

Wanthoo voted to affirm Mr juitice Hidayatullah agreed with the then

Chief Justice, Mr Subba Rao, and held that the Parliament cannot "take

away or abridge fundamental rights by amending Part 111 of the

79 ftomr'h TTwjtyar v Stats of Madras, AlR 1950 SC 124 (per Patanjali

BO Welcome Address of Sri M C Setalvad on 28th January 1950 See

>f ChiefJustice Kama on 28-!. 1950 Sts (1950) SCR
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“Under the Constitution of India, the Supreme Court is

established to safeguard the fundamental rights and liberties

of the people
**

10 Other power*

The Constitution of India has given, under different Articles,

power to the Supreme Court to decide cases In all such, cases

the decision of the Supreme Court Will b* considered final Some
of these provisions are discussed as below

According to Article 71 the Supreme Court is empowered
to go into disputes arising out of or in connection with the election

of the President or Vice-President The decision of the Supreme
Court will be final in these cases Under Art 317 the Chair-

man or a member of the Public Service Commission will be

removed on the ground of misbehaviour only when the Supreme
Court, to whom the mailer was referred by the President of

India, holds on enquiry that such Chairman or member must be
removed from office During the period of enquiry b > *&e Supreme
Court such members may be suspended by the President of India

The Supreme Court can declare a law unconst tuttonal or ultra «m
if the Parliament or State Legislature enacts a law on the subject

which is not given in their respective Lists

11 Doctrine of Precedents and the Supreme Coart

Article 141 of the Constitution of India provides that the
law declared by the Supreme Court shall be binding on all courts
within the territory of India This provision corresponds to Sec
tion 212 of the Government or India Act, 1935 which provided
that the law declared by the Federal Court and by any judgment
of the Privy Council was binding on all courts m British India M

The doctnnt of precedents is given constitutional recognition
under Art HI or the Constitution of India The decisions of
the Supreme Court are a source ofIiw Tftey are having the bind-
ing force of law The provisions of An 141 show that even the
obitrr diela of the Supreme Court, on a point r*ued and argued
before it will be binding M Where there is a hierarchy of courts
as in India the law declared by the superior court must be binding
on infenoT courts The Supreme Court has authority to
rC

'a
rSC ,tS own judgments •* Only the ratio dnierdi oi ihepnncipl*

laid down in a case his the binding force of law and not the whole

83 JfiiimUt v Dt'iPruaJ AIR 1950 p»t 5J BriseJ * JS-eufa*'
AIR 1925 PC 272

S3 See * Smr four AIR 1953 C*J 524, 7 T Cmmsntur r
AIR 1959 SC 8U (821)

Bngtl /w-is-Uf V iW •/ BJ*r, (1955) 2 SCR C03 (623)84
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— case Sometimes it becomes very difficult to find out the ratio of a
case

The opinion of the Supreme Court under Art 143 is

not binding on the subordinate courts It will have high
persuasive authority The expression “all courts”, as used in
Art 141 does not include the Supreme Court Hence it follows
that the Supreme Court will be free to overrule and reverse its

previous judgments but it would be slow to take such a step The
words “all courts m India” indicate that even the subordinate
courts are bound to follow decisions or the Supreme Court in
preference to the decisions of their respective High Courts in case
there is any conflict between the two decisions It is the judg
ment of the majority in the Supreme Court which is binding on
subordinate courts

As regards the binding effect of the pre Constitution Privy
Council judgments, the view taken by the Nagpur*5 and Bombay9 *

High CourtJ appears to be correct, that they are binding on all

courts m India except the Supreme Court, till the Supreme Court
takes a different view

C Recommendations of the Law Commission

Some important recommendations of the Law Commission*’
on Supreme Court are briefly stated at follows

The Law Commission has laid special emphasis on the fact

that the Supreme CourtJudges should not be appointed on the
basis of communal and regional considerations It suggests that

an effort should be made to recruit distinguished members of the

Bar directly to the Supreme Court Bench by inviting them to

accept the appointment at a time when they can look forward to

a fairly Jong tenure on the Bench It is necessary that a Judge
of the Supreme Court should have a tenure of at least ten years

A judge who is appointed as Chief Justice of India should have a

tenure of at least five to seven years It will assist in the

stability of judicial administration The Commission is not m
favour of raising the retiring age of the Judges of the Supreme
Court The Commission is also against the existing practice of

appointing the semormost puisne Judge of ihe Supreme Court
as Chief Justice of India Instead the Commission has sug-

gested that the most suitable person whether from the Court, the

Bar or from the High Courts should be chosen This has been

done in the appointment of ChiefJustice A N Ray in supersession

65 Punjdtet v Shmrao AIR 1955 Nag 295
66 SlaU of Bombay v Chogganlat, AIR 1955 Bom 1, 6
87 Law Commission of India, Riform of Jadvuil AJounutratwa, FoutUmth

Rtport, pp 32 57
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of three senior judges, Justice J M Shelat, Justice K S Hegde

and Justice A N Grover Considerable control ersy was raised

throughout the country on this issue Again when Chief Justice

AN Ray retired on January 29 1977, Mr Justice M H Beg

was appointed Chief Justice superseding Mr Justice H R Khanna
who consequently resigned

As regards the salaries of the Judges of the Supreme Court,

the I aw Commission has not suggested any increase in the salaries

of the Supreme Court Judges ** Referring to tilt financial and

economic situation of the country, the Commission observed

“Our conditions demand that every one should in the interests of

the nation put forward his best effort for the lowest remuneration

possible ’ '* Instead the Commission has suggested that the pen

sions payable tD Judges of the Supreme Court should be increas’d

on ihe basis of the tenure of service The leave privileges of the

Judges should be at least as liberal as those of the Judges of the

High Court

The Commission is against the Chamber practice*0 of the

Judges of the Supreme Court after their retirement It has also

suggested that the Judges should be barred from accepting any
employment under the Union or a State after retirement other

than employment as an ad hoc Judge of the Supreme Court under
Art 128 of the Constitution

Regarding the jurisdiction of the Supreme Court, the Law
Commission recommended that it is not necessary to enlarge the

jurisdiction of the Supreme Court in criminal matters It was of
the opinion that the Court might be more char) of granting special

leave* 1 in criminal matters as lhe practice of granting special leave

freely has a tendency to afTict the prestige of the High Courts
As rtgards the petitions under Art 32, the Commission suggested
that the Supreme Court rai) consider the desirability of instituting

a system of preliminary 1 earing in such p ntions and of enlarging
the powers of a single Judge or of a Division fit nth to deal with
contested interlocutory and miscellaneous matters M

Comments —The C< nstitution of India lias provided for a

fixed salary and tenure for tl Judges nl the Supreme Court
They retire on attain ng th" age of sum in years So far as the

qu stion of salary is c neuned <m will hardly agree with the

vies ofthe Law Con mi non of India” that there should be no
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“increase in the salaries of the Supreme Court Judges " Keeping
in view tin. position of the Judges of the Supreme Court in our
constitutional system and the nature of their judicial work one
cannot ignore the fact that their dunes and responsibilities are also
much gieiter than any other high offices tn the country At one
place the Law Commission of India has itself stated ' tfuir
remuneration was fixed at a time (1950) when the value of money
was much higher It was actually reduced at a time when with
much heavier taxation and the rise in prices the actual amounts
received and their purchasing power had shrunk to a small pro
portion of what they wore originally'*1 It may be nr ted that
the service rmdi red by Judges demands the highest qualities of
learning, training and character Though their qualities cannr t

be measured in terms of money, still in ordir to maintain their

dignity and status it is essential that due consideration should bp
given and the salary must be raised The Bench must be of
special attraction to the legal profession and the best legal brains
must b* pivcn adequate salary

tortunatcly some rr hef has been given by the passing of the

Supreme C >urt (Conditions of Service) Amendment Act, ID76
(Act 36 of 1976) By this Act the provision of grant of family
pension and death cum retirement gratuity is extended Also a
conveyance allowance is given besides a sumptuary allowance
Increase in pension and post retirement medical facilities are the

other benefits given by this Act

D Chanoej made by the Constitution Forty Second
Amendment Act, 1976

By the Torty Second Amendment Act, J97G some drastic

changes have been made m respiU of the jurisdiction of the

Supreme Court, with effect from February 1, 1577 These changes

ire

(1) By insertion of Arts 131A and 226\ exclusive jurudic
firm has been given to the Supieme Court with regard

to constitutional v ihdily of Central Laws lor this

purpose the High Court has ti refer such cases for

decision by the Supreme Court On appl cation being

ii ade by ilie Attorney General, any case pending in the

High Contis or suboidinate court can be called for

JispCMil by ih i Supreme Court

(2) New Art 139A provides for transfer of cases to itself

for disp sal when the same question ot law is being

agitated before wore than one High Court Tic
Supreme Court can also transfer any fase, appeal, Or

procer dings fiotn one High Court to another

/ u t’ n
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(3) Special provision has been made by inserting Art- 144^

for disposing oi cases relating to constitutional validity

of lass's In such cases a bench consisting of a minimum
or se\ en judges has been provided and no law ,

Central

or of a State can be declared unconstitutional unless

two thirds of the seven judges hold it to be so

(4) Jurisdiction under Art 1S6 stands enlarged by the

provisions m new Arts 323 \ and S23B providing for

establishment of Administrative Tribunals and

specialised Tribunals to deal with matters such as,

taxation, customs, labour disputes, land reforms, urban

ceiling, smuggling elections essential goods supply,

etc

E The Supreme Court or India Role in Democracy

Absolute power breeds corruption and ends in tyranny

Keeping this important factor m view, the framers of the lndun
Constitution also provided for the establishment of a Supreme
Court to control the Executive and Legislature of the country

The Supreme Court was inaugurated on 28th January, 1^50

under Art 124 of the Constitution of India, 1950 The Constitu

lion provides for its composition, appointment and removal of its

Judges, jur sdiction and \ annus other powers It is the highest

court of India which enjoys very wide jurisdiction, namely,
original appellate and advisors Apart from thu, under Art S2
the Supreme Court is empowered to issue writs, orders and direc

lions for enforcement of Fundamental Rights, when a otiren
moves the Court for appropriate proceedings Any law which
tran grosses the limits of the Constitution and as such is inconsistent

with the chapter on Fundamental Rights, is void to the extent of
inconsistency according to the provisions of Art 13 and the Court
has a right to make such pronouncement on this questnn In case

the Supreme Court declares a law as vhta firs of the Constitution
all other courts are bound to obey it, for Art 141 declares that

'‘the law declircd by Supreme Court shall be binding on *11 courts
within the lerrit'Tv oT India” It means that a void law cannot
be applied by any subordinate court in India unless the law is

suitab'y amended or the interpretation or the court vs negatived by
a suitable vno dment made by the Legislature

In nccordance with tl e traditions in democratic eountnrt
the public m India treated the judiciary with respect, and
naturally expected from them conduct which conformed to the

highest traditions ofjudicial decorum and propriety The function

or i H ciary in a democracy u to maintain the rule of law and
freedom ifspoch the press and the individual In a democracy
the peopl should hast the right to discuss important issues,

cn K irc tl e G vt-rnment at d even change it But th-y should no
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abuse the right The recognition or the supreme value of the
individual human personality governed the rule of law It u the
function of the judiciary in a modern democracy to interpret that
spirit The Supreme Court of India safeguards the rights and
liberties of the people and is always cautious to see that these are
not taken away arbitrarily or capriciously or curtailed unreason
ably

Independent and impartial judiciary is the pillar of liberty
It is essential that the Judges must be secure in their tenure of
office and they must have a salary commensurate with their

responsibilities Lord Hewart” observed, “Independence of
judiciary is essentia] because many of the most significant victories

for freedom and justice have been won in the law courts and the
liberties of the citizen are closely bound up with the complete
independence of judges*' L S Amery" said “Independence of
the judiciary Joses all meaning if any judicial decision unpteasmg
to the party leaders can at once be reversed by fresh and even
retrospective legislation"

In India, the dominance of the Congress Party for so long had
provided the country with a framework of unity which is now
under strain after the 1967 elections There are three areas of
friction which are likely to grow in importance under the existing

structure of political organisation in tt e nation (i) the relationship

between the Centre and the States, (11) the political relate nships

within the States, and (iii) the coalition relations! ip between the

political parties and dissident gro ips The fraincrs of the Constj

tution did not take into account the great heterogetn-ity in the

social and regional infrastructure of Indian pduus, ns potential

for social and political collision and the difficulty of reconciling the

conflicting interests within the framework of a quasi federal system

which operates in India

Never before in the history or India, since Independence, was

there such danger to the national unity as it is today The society

is becoming mure complex and so also the task of the Supreme
Court has become complicated The Supreme Court of India still

stands firmly as a symbol of national unity

Lord Denning while appreciating the independence of the

judiciary in India, observed, “I am particularly happy to see how
well the Judges here were upholding the independence with which

they acted in their relations with the Government and the courage

with which they dealt with cases
*>irr

*b Urd Hewart The Kiw Dt polum p 102 ^
06 I S Amcry ‘ ltsej en BnUsh Per! onunttoj Gerrrnment , in Parliament A

Purvey rduc I by bow! Campion p 54
, _ . „ ,

97 Lord Dcnninj? 1 w lect re on ‘The Filiation of the Jud nary in a Modern

De noeracy 1

1

Madras University on 19th December 1963
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Development of Criminal Law

A Ancient Hindu Criminal Lav*

Befoic the conquest of India by the Muslims, the p^nal law
prevailing in India was the Hindu Crimi la! Law It is now well
established that in ancient India there existed a systematic and
well defined criminal law 1 The punishment of a criminal was
considered to be a sort of expiation which removed impurities
from the man or sinful promptings and reformed his character
Ancient Smnti writers were also fully aware of various purposes
served by punishing the criminals ! Manu,3 Yajnavalkya4 and
Brihaspui* state that there were four methods of punishment,
namely, by gentle admonition, by severe reproof, by fine and by
corporal punishment and declare that these punishments shall be
inflicted separately or together according to the nature of offence
The punishments served four mam purposes, namely, to meet the
urge of the person suffered, for rcvengi or retaliation as deterrent,
and preventive measures and for reformation or icdemption of
the evil doer* The Dandavtitka

,

T quotes a \ rs • in which the
considerations that should weigh in awarding punishment ire
brought together, namely, the offender’s caste, the value of the
linin' the extent or measure, usi or useTutniss of the thing with
ngard to which an offcnct is committed, the person against
vvliom an offence is commitud, i„e, ability, qualities, time, place,
tm naturi of the offence Cirtun classes of peisons were
exempt from punishment under the ancient criminal law

B Mlsiiu Crivunal Law in I\m\
I Nature of early Muslim Criminal Law

B«. foie the advent ofthc British, the Mohammedan Criminal Law

lor deliilj in Chapter I oftl i* 1 ool al pi, 1 1 |5
Kami!) a a Arthajiiira \o! IV, p 10
Mamumriti, vi i

k ajnavallya* arm f

\"l
ha

VXXm“
** ‘U Mi* Mu,,er S*n4U»kfflhbv

P V Kane, //ubrjr •/ Dhtt laiajtn \ ol III, p 383 90
DandMtutLi \ erdtu,mane (Gaikwad Oriental Senci), p 3C

[ 260 ]
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was prevailing in India Muslims after conquering India imposed
their criminal Jaw on Hindus whom they conquered The Moham
raedan Criminal Law® was based on the Quran, a holy book of
Muslims, which was believed to be of Divine origin The Jaws of
the Quran were found inadequate to meet the requirements of a
large and civilised community and therefore certain rules of con
duct were introduced, called Sunra They were deduced from the
oral precepts, actions and decisions of the Prophet They were
considered to be secondary authority of Muslim Law and '"wire
regarded as conclusive in cases which were not expressl> determined
by the Quran Concurrence of the Companions of Muhammad
and the aid of analogy became respectively third and fourth source
of Muslim Law *

The Mohammedan Criminal Law was mainly expounded by
the Htdavay* and the Fatawa t Alomgm11 which were considered to

be the tnost authoritative written commentaries Htdaya expressed
the views of Abu Hanifa and his two disciples, Abu Yusuf and Jman
Mohammed, whom the Sunni sect regarded as the principal com
mentators on the Holy Quran Hidaya laid downjhe general rules,

principles of Muslim criminal law and FalatoaTAlamgtn was a
callecTToITof caseTaws

” UhHer^Liur^broad principles, the Mohammedan criminal

law 1 * classified all offences for punishment, namely, ft) Qisar or

retahatWii (tij Vlyd onbfoCiTMbney, (in) Hadd orTbred penalties

,

and, fit;) Taz.tr or discretionary punishment

\ Xhrai-or retaliation applied specially to offences against the

jreison,
1 Tg wiliulldUing, maiming and grave injury It was

ctoriftgd into two, in cases of death and in cases short of death

Recording to this principle_jthe_miured_peison_had a_jighLJo
a simila^mjury on the wrong doer This right was regar

SeTheTTgffrsrman UfakkcTAdnti'^ind not of publjcloc of

God” TTieTightofthe person inutiered^cSoived on his legal

liprfTwho represented himin tfieexaction of ir|- Where some of

IheTtcrrr Tvcrg tumors and sonuTadull, Abu HaAif

a

was of opinion

that-thfl^oult heirs alone might demand retaliation

,/^fn certain cases, where no retaliation was allowed, the injured

party had a right to demard only blood money which was known

e

9

10

It

12
13

Tor the origin and nature of the Muslim Criminal Law SuT K Banerjee

Background to Indutn Criminal Law pp 31 36

Fitzgerald Muhammedon Lou/ pp 3 6 ,M also R K Wilson An htrtdve

Uon is tbi Stud/ ej inglo Muhammadan Law pp 14 18

It is a comm ntary upon the Bldjtul ul-Moobladec compoied by Sh ki

Boorhan Uddi i All son of Abu Bukr

Itconsstedof6( book* wh ch were composed in Arab/c under the autho-

rity of Emperor Aurangzeband wa» later on translated into Per* an

For deta s set 1

1

Cl apler I or th * Book at pp 33-34

Stt for details T K Banerjee Background to Indian Criminal Law pp 40 44
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Ta&r m«ant discretionary punishment Offences for sshich

no punishment "as prescribed ssrre left at ibe dis reiion «j tne

JudgesTo give an> son uf punishment iiom impmonutn'" and
bamsHmehrio"-public erasure The circumstances hf each

case determined the 7g;ir|Tlic conditions of comirtion in 7c. '

"ere not so strict as foTcises under Hcii Abo\ e all these. the

Kint; had a right called “Right fif iy>aia/** to punish the guilt) in

the interest of general public //

JudgesTo give an> son of punishment inim inipmonucn'" and
banisKmenrio-public exposure The circumstances 0f each

case determined the 7tfcir|Tlie conditions of comirtion in 7c. '

a right called “Right ni*i

t of general public

Hidare presents a curious mixture of great \agueness ard
extreme technicality of the Mohan rrudan Criminal Law 11 Accwd
me to HtJera, offence of homicide to which Muslim Cnrn

|{0 KetlanJ or wilful homicide b) a deadly sscapon It

f implies intention to kill followed b) a voluntary act.

1*0 Tfetf-i’libsi cij—It meant hotmcidi hkr wilful boraiod
where the instrument used as as not hkel) to cause death

H Stt I F Stee*>ei A Huts? «•/Cn<m3t ler tf£>>M \cJ Ilf. Chap***
XVtlll **lnd an Cnminil L»x

, p
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j

(hi) Katl Kkata—It meant erroneous homicide, killing under a
(

mistake hither as to the person or the circumstances

(«p) Involuntary homicide fay an involuntary act as for example
where a man falls on another from the roof of a house

(p) Accidental homicide by an intervenierit cause, as for
example when a man unlawfully dug a well into which
another person fell and was drowned

This sort of division clearly shows the extreme technicality of
the Mohammedan Criminal Law which was in force specially in
Bengal, Agra and Madras

2 Defective state of Mohammedan Criminal Law

iZ Though certain broad principles of Mohammedan Criminal
Law were laid down, as stated above, still in many cases the
criminal law was not certain and uniform The basic principles of
criminal law were stated in Hidqya and Fatwa * Alamgm but it was
very difficult to state beforehand what were the legal provisions

for punishing the criminal eill decision of the cate by Qazt
In actual practice it was realised that the law laid down in Hidaya
and Fatwa i Alamgin was mostly conflicting, confusing and tncom
patible Thus in each case the interpretation of law depended
on Qazi who presided over the Court l

* _J

Apart from the defect of uncertainty of criminal law there

were various other glaring defects Referring to"the defective

state of law Stephen observed,

in

‘ The Mohammedan Criminal Law was open to every kind

of objection /t was occasionally cruel It was frequently

technical, and it often mitigated the extravagant harshness

of its provisions by rules of evidence which practically exclud

ed the possibility of carrying them into effect Thus for

instance, immoral intercourse (&na) between a woman and a

married man was in all cases punishable by death, whether

violence was used or not ,
but punishment is barredliy the

existence of any doubt on the question of right or by any
conception in the mind of the accused that the woman is

lawful to him and by lm alleging such idea as his excuse

Moreover the evidence of women in such an accusation was
rejected ”*•

nnhimiv* vibiLcT‘uirithp.Mnhammftdar Tlsimma'

its conception and classification of crimes Bancrjee has

Sri Ram Sharma Mughal Goutramint and Aimuiulratvm pp 200-201

Ste‘ Indian Criminal Lau- in Stephen A Hutnry of Criminal Laic of Fngtand

V0l III p 2«>3



264 INDIAN UOAL AND CONilllC flONAL H1STOXY [Chap

pointed out, “with exceptions crime was considered to be a wrong

done to the injured party not an offence against the State and

punishment was regarded as the pm ate right of the aggrieved

party
” 1 There was no d*ar distinction between private and

public law [ Tha basic notion in the Mohammedan jurisprudence

was to secure satisfaction for the injured rather than to afford

protection to the society at large Th* right or retaliation was

regarded to be a right of man even in serious crimes, * E » ,a

murders tit But in fact it was a crime against society for

which the State was to punish the criminaT^ Hus weakness of

Mohammedan Law was sufficient id encourage many persons to

commit murders

Cjhe law of Dtja or blood mpney was also highly unsatis

factory m the interest of the society^ According to the Moham
medan Law, the son or the i\nmt km of the murdered person was

authorised to pardon the murderers of their pirenis^It was wholly

illogical and unreasonable One finds a large number of cas-s in

the old records of the Mustim penod where the next of tm of the

deceased person pardoned the murderer and receivid some money
in exchange It made the life of a human being aery cheap to

be assessed in money value The Mohammedan Law made no

distinction between crime and tort

Incases, where the deceased person left no heirs to pjmsh
the murderer or to demand blood money no specific provision

laid down in the Quran Eaen if a person had left behind some
minor heirs, it was necessary to wait until the infant heirs had

grown up before a murderer could be ca pi rally punished For »

long penod oT time manv such conflicting and important questions

remained unsettled as there was no specific provision in the Qsrcs

This uncertainty led to injustice and corruption

The Mohamm«.d\n Criminal Law allow d dist n non between
the murder perpetrated with an instrument formed for shedding

blood, and death caused by a deliberate act Thi punishment
for these offences was also so severe as to check murders in the

fu urc We liavi already dn-uti^d above the technicality of
Moliammrdan law of homicideWjhe Mchamratd^-n law confucdMoliammrdan law of homicideWjhe Mohammedan law confi sed

m and crime As regards punishments, it w as at o lrrationxTj

*' Mutilation, Tuihtrr or public exposure, us- of and
flogging of females were othtr severe punishments ind commit!
for minor offences under Muslim Criminal Law

The Uw of Tagir which provided for discretionary punish

mem was also verv vague which gave too much pascrtoth*

BitfrjrW Ij Cr *M»ef Ltr p C’
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Judges On the one hand even innocent perrons were punished
by the courts while on the other hand it Jed to corruption,
injustice and bribery in the courts and amongst police officers

The Law of Evidence, under Muslim Criminal Law, was also
very technical, defective and unsatisfactory For example no
Mohammedan could be conyicted capitally on the evidence of an
infidel In other cases aj Mohammedan’s words were regarded
as being equivalent to tho»T of two Hindus EvTdSBCF of two
women was regarded as being equal to rhar ot one man

~
fhe

d (;Tc^tIv~i Iate of the Law ot Lvidence also provided a larffe scopg
lo'r corruption and bribery which ultimately resulted in injustice in
many cases _*"l

~~
~

In spite of all these defects in the Mohammedan Criminal
Law it is also said that the defects were not peculiar to it but
were the concomitant elements of the early law of every country
including England w T K Banerjee1® lias pointed out, “
in some respects, undoubtedly, the Mohammedan Law was superior

to the English Criminal Law of that peuod which was still rude
and crude, and far from perfect English Law would hang a man
for stealing trivial things, but in Bengal a thief could never be
capitally punished’'. Dr Aspinal!10 observes that in “prescribing

the severest punishments for crimes against person, it was in

advance of the English Criminal Law of the eighteenth century

which punished offences against property with much greater

seventy"

However. the defects of the Mohammedan Criminal Law
gradually Jed to a growing demand for reforms m it from ewry
seciion of tlie society The Mohamnudan administrators took no
definite steps to improse the situation specially because of the

strong ties between the religion and law It was only during the

Tast India Company's administration und r the Governorship oT

Warren Hastings and Cornwallis that strong reformative Steps

were taken to suppress the evils and punish the offendus by n.

constituting the Mohammedan Criminal Law courts and by pas-

sing various regulations to remove the defective provisions of the

Mohammedan Law Jj ,

3. Reforms in Criminal Law by English Administrators

The Mohammedan Criminal Law, as we liave stated above,

suffered from man* defects The Fnglish administrators of the

16

to

20

For a detailed academic discussion 01 tic po tit, /* W A Robsoi

Civilization and As Growth of Law, pp 88 89, 183 104

1 K Banerjee, Baekgro wd la Indian Criminal Lai, p 07

A AspinaJI, Comwcllis m Bengal p 6t
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East India Company realised from tune to time that mans p-o-
\isions or the Mohammedan Criminal Law were repugnant to rood
government, natural justice and commonsense Thf y introduced
certain reforms from time to nme to mould refashion and amend
the Mohammedan Criminal Law so as to adap' it to their new con
ceptiom of policy and behaviour, though for a long time it conti-
nued to be the law of the land --

(*) R^ormi ofM.mu Hastings —Referring to tbe period
b-roreW Hastmgi eamr to Bengal Stephen obs-rvesJ'Or
the English Criminal Uu practised in India it is needless to sir

lhl“ « «“ ttqarded as the English Criminal Law as ,t£*“ 7Th
•’"'Charter " s! P»«MtI hr "htch the Mayor’s

Court and the Court of Quarter Srsstom ssrer fstabluhrd

rwi“°
n
S?"

th' *“Ju“in'>'' of Bluer, by the East India

2Zf„,n’
,h

."v.

qUe!,,0
e"

*”'• ''brthesohe Company cr aid alter th-cnmmal law then tn force in India (lie first tnttrrerrnce with theMohammedan Criminal Law came hrTTTT^renI'T^THSn-.r,
s'i^SrrthTssss.SSL * ^eajMJSTd.^lLs.^o-be-ei^td

‘ rlu—'.MWBl the_s-tllhgen-were to-be_6oed,_ajidjbe families

H *eV
lh

-
C
°'i“ 7* tr' 10 breome-lhe -slates of the SiiiT/wirrrn

{f^iil>£^U°jhe_D,rectors datedJO hJulffl9W_raao>

in the counts ^*w
Int

!j

a
i.

Co
,

I

?
pany ** lhe authority

Cus HeTo?n?^ l
d an

J
Sh
,°u,d aher ** nJ« of Mohammedan

™ letter, "The Mohamm-dan Law often

cscapine w-nh imr^?
!° int"Pose ant* to prevent the guilty from

a, the law may nut
“> =nd *° •> the root ofntch doDtdm

rules oT Hasting* criticised the existing

mtrldure «ro™f^“ Cr,mn’* 1 U» b°“’> “d attempt a
of justice m Brngal

0
Warren'llaf,^*

T° regulate the machinery

duccd reforms tiTl’-;n laV^l j
p„PmP3red P’"“ nnd intro-

suggested \ anoulmfo™,.!”
4 ”"d 1760 * «dl a,

strpsw'L^av’e™*,^^™"’^" -p">m 1772 to 1790 though
no special efTort wa? m,j

nd ,nPro' e th- machinery ofjustice
Criminal Law -JTa- __li

e
.*9 change the Mohammedan

Problem “f =nd order a* well as to

Kumar ,n 1775 1 a tinZuLT??
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In this respect legislative steps were taken

Reforms were also introduced, by the Regulation or 3rd
December, 1790, in the administration of justice m the Foujdan

or criminal courts of Bengal, Bihar and Onssa In 1791 a Regula-

l on was passed which substituted the purnsftTfient ol tine and~

hSrd labour for Tnutifatioh antfamputauon The hext important

sle]r~was
jtaken~Tn~17g7~wTien_aJJlegulaiionjirggde(rihat7rtIie

relations of a murderetTperson refused_or neglectijdto prosecute

the accusi'd'pefson. the Courts qp3ircuit—were.required to send

the~fgeorg ot the cases to the Sadar Nizatnat Adalat for passing

final orders In tfitTsame year it was alscTprovided that in future

the 'religious tenets of the witnesses were not tb~5g considered as

a bar~To'the"c6hviction of ‘an accused person _ The Law Officers

o rthe circuirCourts were required to~dccTare wfe would fiave

beefnhelrftilwa if the " wfinessrs were Muslims andjEtm the case

of Hindus—This provision modified tfilTMuslim Law of Evidence

in 1792

23 Stt also Aspinalt Cornwallis tn Btngal, p 69, Rankin. Background to Indian

Ijllrf p 170
24 St* Resolution in the Proceedings of the Governor General »n Council

dated 1 0th October, 1791



ZOU INDIAN LEOAL AND CONSTITUTIONAL HISTORY [UOap

On 1st May, 1793, the Cornwallis Code**—a body of forty-

eight enactments—was passed Regulation IX of 1793 in effect

restated the enactments which provided for modification of the

Mohammedan Criminal Law during the last three years Thus it

laid down the general principles on which the administration of

criminal justice was to proceed

In order to make the law certain in 1793 it was also provided
that the Regulati ms made by the Government were to be codified

according to the prescribed form and they were to be published

and translated in Indian languages 28

The system which was provided under Cornwallis Code for

Bengal was subsequently also adopted in Madras and Bombsy
Presidencies with certain amendments

(HI) Subsequent reforms in
to 1831 —The process of introducing
Criminal Law which began first of
tenure continued till 1832 when the a
a general law was totally abolished
which were introduced from 1797 to
Criminal Law were as follows

Muslim Criminal Law up
reforms in the Mohammedan
all during Warren Hastings’

ipplication of Muslim Law as

Various piecemeal reforms

1832 in the Mohammcdjin

lation XIV of 1797 made certain reforms in thejaw
ng to -hnrmcidinvhere the Dersons were com n. lied to uav

who “Wire not

iK» tfirmETlKT.WUlW <

a position to

to the Government
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should be marked, by the process of Godna, on the forehead of
prisoner It was done m order to check the growth of the habit
of giving false testimony Subsequently this practice of punish
meat was also st -.pped and strict rules were framed to punish cases
of perjury

Regulation IV of 1799 penalised the offence of treason By
Regulation V of the same year Dkarna was made an offence in
Bengal and punishment for this offence was prescribed By
Regulation II convicts sentenced to imprisonment who escaped
from the jail before th* expiry of the term of their punishment
were declared liable to transporation to some pldcr^beyoad the
seas either for the remaining life or for a short term E^egulation
VIII of 1799 provided sentence of capital punisDmenT~in certain
cases t ir in cases where parent killed"the' child, master killed the
slave~etc Earlier these cases were considered as justifiable under
the Muslim lay/

^

^/Regulation VIII of 1801 distinguished involuntary nomicide
In the prosecution of a lawful intention from involuntary homi
cide in the prosecution ofan unlawful and murderous intention

The death sentence was prescribed where the unlawful and mur
dcrous intention was proved Under Mohammedan Law there

was no dstinction between them and the innocent intention

an 1 cntpusHTmtenUon wife treated on equal basis

Regulation VI of 1C02 prohibited the practice of infanticide

by declaring it equualent to wilful murder and on conviction

the person responsible was liable to the punishment of dealh and
all abettors and accomplices were also given the same punish

muit Even an attempt to commit the crime of infanticide where
the victim would cscap death was given adequate punishment

In the principle of Tdzir as ado ved by MohammedarvdCaw
certain important changes were made m 1803 As discussed before,

the power of discretionary judgment of the Judge led to corrup-

tion, bribery and lack of uniformity which even defamed the

judiciary Regulation III r f 1803 was special!) enacted to remove
this evil and it provided that in cases where a person was liable

to discretionary punish nent under the Mohammedan I aw, the

Palma of the law officers was roudy to declare the same in general

terms staling the grounds why the prisoner was subject lo discre

tionar> punishment and the pumshra nt, short of death, was to

be proposed by the Judge of Circuit or by the Sadat Afizamat

A lalal -i

27 Sic T K BaiKlji Bocig otmi l» hium Crm tl Lea p 111
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In case the particular offence was covered b> some Regulation

of the Company, the offender was to be punished accordingly

Wherethe Regulation required reference to be made to the Sadsr

Xiamat Adalatt the Judge was required to act according to that.

^Itwas provided that "no punishment was to be inflicted only on

suspicion , if" in a particular case the evidence Fell short oflegal

requisite for Hadi or Kisa but was nevertheless sufficient to convict

the prisoner on strong presumptive proof or violent presumption,

the Judge was to sentence the accused to the full amount as if the

prisoner was convicted on full legal evidence ,,M In all other

serious cases, where no penalty was fixed by an^ regulation the

Regulauon_i5rovided for a maximum-punishment of seven years'

hard labour and thirty nine stnpes *
t

Robbery was another most important offence which was

common in the country at that time It attracted the attenuon

of the Englishmen who were interested m law reforms m India

Warren Hastings first of all recommended that robbers and daeoits

must be punished severely But suitahls. legislation to deal with

them was passed only as late as 1803jT[Regutation LI 1 1 of 1803

abolished the condition of the place olTCbbery which was given

an important plac- in the Mohammedan Crimmil Law It also

abolished the necessity of evidence of special kind In alt cases of

murder committed in th« prosecution of robbery ,
or aiding or

abetting the same or being accessary thereto the offenders were to

be sentenced to death Robbers included those also who were

aiding or abetting, maiming and burning For habitual and
notorious robbers, in consideration of circumstances, the XitfisuA

Adalat was empowered 10 inflict the capita! sentence In simple

robbery seven years’ punishment was giv

Dacoily wav^nother major problem to be checked by law
and punishment ^Regulation IX of 1808 provided that notorious

daeoits were liabT™to imprisonment or transportation for life, if

they would not surrender themselves within the specific period of

the proclamation Laws were made more stringent to check
dacoity

In order to check crimes of burglary , the existing Regulations
for the punishment of persons convicted of the crime of burglary
were modified Regulation I of 1811 provided for the punishment
of imprisonment in banishment for 14 years and to the corporal

punishment of 39 strip** for the offence of burglary between sun»et
and sun rue Similarly punishment was laid down for other type*

atyrapts to commit burglary

^/The Mohammedan Law provided that m case of adultery*

-the punishment was stoning or scourging But the practical

28 A»T K, BinCTj I, Btclrn*! U Mim Crwuul La*, p 81
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enforcement of the rule was a very difficult task as th«* Moham-
m“dan Law of Evidence pros ided for the presence of four compe*
tent ntale witnesses To remove this delect Regulation XVII was
passed m-18 17. Unprovided that tfie punishment could be given
0° ^o niessionr creditable testimony or circumstantial evidence
It further lata "down the maximum punishment of seven years’
hard labour aTid thirty stripes—for the offence of adultery and
rape,

"

v^Other important Regulations were passed to stop slave trade
'•fn the country,** enticing away females and not maintaining the
family,*9 to prohiVifBegan 31 to punish For affrays with homicide * :

The use of Corah,as an instrumenThE punishment in the execution
oi seiences ol any criminal court was prohibited by Section 4
of Regulation XII of 1825 and it substituted the use of rattan in

its place By Sectvm3 corporal punishment was~totallv forbidden
for female convicff~jTti?Tame

J
Regulation further restricted the

numhat-ol cases ifr^Jmch reference to Nizamat Adalat was ncces-

sary Similarly various other Regulations were passed in order to

checF^arious other types of criminal activities

The provisions made by the Regulations from time toAfm
were like patchwork on the Mohammedan Criminal Law^Com*
menting on the state of criminal law, Stephen observeiL^'Objec*
tionable in all respects as this system was, it was considered neces*

sary to make it the foundation of the criminal law administered

by the Company's Courts, though its grosser features were remov-
ed in some cases by Regulations, in oibers by decisions of the

Sudder courts and in others by circulars and orders of various

kinds It became necessary in many instances besides correcting

the law to supply its defects and for this purpose all sorts of ex-

pedients were devised, the law of England, instructions from the

Government, general ideas of justice, analogies, in short almost

anything which occurred to those by whom_t>e system was admi-

nistered were resorted to for that purpos^LjsTfie result was a hope-

lessly confused, feeble, indeterminate system ftf whicK no one could

rnakc'ahyihiffg~at all
*~8* _

4 End of Muslim Law as the General Law—IB32

"the piecemeal reforms made by
remove the defects of the Moham-

So far, we have discusi

Ahe English nHmmislrajpri/l

W3 medan Criminal Lawjtwne most remarkable and tip iq lie changi

29 Regulation Xof 1811
30 Regulation VII of 1619
31 Regulation III of 1820
32 Regulation II of 1823 . „

. 33 Su J F Stephen, A Hutar) of tht Cnmuial Lia efEngland, VoJ III, Chap
XXXIII ‘'Indian Criminal Law ,

at pp 29J 94
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took place in 1832 when the application of Mohammedan Cnmiaif^
Law as a general law to all persons in India was stoppffiTT As

stated 1

1

the preceding pages the Moghal conquerors for^-Q on

the people of India the Mohammedan Criminal Law irrespective

of their rel gious beliefs It was forgotten that Arabia and not

India was the birth place of Islam and of the law of Quran ’

The Mohammedan Law was an anarchaic and primitive s> stem

which totally neglected the Hindu Criminal Law It was also

highly objectionable in the interest of many persons who did not

profess the Mohammedan faith to be liable to trial and punish

ment under the provisions of Mohammedan Criminal Law

Regulation VI of 1B32 played a very important role in

shaping the future course of criminal law in India It empowered

the Judges of Nizamat Adalat tooverrule Fatxas It also provided

that non Muslims who were under trial could demand that they

do not want to be tried according to the Mohammedan Law of

crimes On such a request, the Regulation authorised the Judge

to seek help of the natives in any of the following three ways

(«) By appointing the natives to the jury It was the duty

of the Judge to appoint a juiy and also to lay down
the manner in which the jury was to give its verdict

(it) By constituting two or more persons as assessors The

opinion of each of the assessors was to be given

separately

(m) By referring any such case or any point lo a panebayat

of persons

On the whole, the ultimate responsibility to decide cases waj

exclusively given to the presiding officer In cases where the

Judge was not competent to decide, reference was to be made to

the Nizamat Adalat The obtaining of Fatd>a in every case now
became discretionary for the Judge Non Muslims were also made
free from the jurisdiction of the Mohammedan Criminal Law

Regulation VI of 1832 did _not explain by what law a Hindu
or Eurppg

ffi
claiming exemption was to bcTried^

f yAffrr V832, the Jury system as it prevailed in England,**
4*- introduced in India

|
In India the Judges usually appointed

some pleaders to act as jTTTy These persons generally approsed
(he decision of ifre Judge This practice led to criticism of the

jury system ^lampbell observed, * No
-* one is compelled

serve on tha/Jury, it is alien to the feeling and customs of the

country
,
people cannot be induced voluntarily to sit upon it and

for all practical purposes it is an enure failure In fact theJudge

34 Cl npbtll \feJern Mia pp 465-66
35 lor delj il» i« \ D Kulutii IS* A Tixtbaai tf Eaihih Ltiol

2nd Edn , Ch*p \ Ul,
i p 49-M
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generally puts into the box some of the pleaders and such people
They always agree with him He may decide as he chooses’ 3«

5 Criminal Law in other parts of the Country

(i) Criminal Law in Banaras and Agra —The develop
ment of criminal law, as applicable to Banaras and other ceded
and conquered territories was more or less on the steps similar to
the development of the law of crimes in Bengal A short account of
the criminal law in Bengal is already given above On certain
matters special-Jsgislation was passed in Banaras, Agra and other
ceded districts f^The British India legislators made the criminal
law applicable mall castes In 1817 the throwing of children into
the sea (Sagar) or other places was made a criminal offence The
evil practice of burning of widows alive on the death of their hus
bands was made a criminal offence in 1830 By Section 23 of Regu
lation XVI of 1795, it was provided that in the province of Banaras
Brahmins will not be punished with death ana for them transpor-

tation was substituted for capital offence This privilege of
Brahmins was abolished by Section 15 of the Regulation of 1817 % _
In Banaras the authorities gave recognition to many Hindu ideas,'

feelings and practices

(u) Criminal Law in Madras —In Madras Presidency, the

Mohammedan Criminal Law was enforced in the same way as m
the Presidency of Bengal The reforms made by the Bengal
Regulations 1790 to 1803 and which were finally incorporated m
Bengal in Regulation X of 1793 were also introduced m Madras
with few {if any) material variations Regulations of 1808 and
1811 made some remarkable contribution but on the whole the

Jaw which was in force rejcmbled the law in force in Lower
Bengal and so closely as not to require any special notice

(ill) Criminal Law in Bombay —The administration of

criminal justice proceeded in Bombay on different lines from those

laid down for Bengal and Madras In Bombay the Mohammedan
Criminal Law was not the general law or the land Section 36 of

Regulation V in 1799 laid down a scheme for the application of

personal laws in the cajes of Hindus and Mohammedans while

Parsees and Christians were to be governed by English law In

Mohammedan Law, as it applied in Bombay, certain modifications

were made on the lines of the Cornwallis Code of 1793 The
mam reason for this peculiarity was that at the time of annexation,

Bombay was not under Muslim rule Therefore, the Hindu Law
nfccunn -dcvelqncd in Bombay

When Mountstuart Elphinstone was Governor of Bombay, he

passed a series of Regulations which came to be known as the

36 Por details set V D Kulsreshtha A Tixthook of English Ltgal History

2nd End , Chap VIII pp 49-54
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Elphmstone’s Code of 1827 The preamble cited that it had

been the practice of the British Government of Bombay to apply

to its subjects respectnely their peculiar law, modified and amen-

ded as necessity required In this way Bombay was the first Pro-

\ince xn India in which a Penal Code was enacted Anderson

said, “There was no difficulty in applying in general code based

upon European principles to the mixed population of the Presi

dency of Bombay” *7 The Elphinstone Code of 1827 was sexy

simple and short and was written more in the style of a treatise

than in that of a law Stephen said “It was, I believe, successful

and effective, and it remained in force for upwards of thirty >ean,

till it was superseded by the Indian Penal Code It applied only

to the Company Courts’* ,s

(si) Criminal Law in Punjab —The Punjab had a peculiar

position for the Company Lord Dalhousie annexed the Punjab to

the British Empire on 29th March, 1849 after the Sikhs were

defeated by the Company’s arm> m the Second Sikh War After the

death of Raja Ran] it Singh m 1839, various persons who controlled

the Government of Punjab were faced with the problem of law

lessness and a variety of legal and other difficulties Sikhs had their

own customs and habits but after the annexation of the Punjab by

the British it became necessary to introduce some sort oflegal system

to control them The Mohammedan Law which supplied a sort of

guide in Bengal was not recogmged by the Sikhs Therefore, it was

considered impracticable to introduce the Mohammedan Law m
the Punjab as was done in Bengal It was also not possible for the

Legislative Council of the Governor General to pass immediately
any other suitable code of laws to control administration of the

Punjab

For the administration of the Punjab a Board of three Com
missioners, namely, Lord Lawrence, Henry Lawrence and Mr
Maunscll, was constituted Subsequently Lord Lawrence was
appointed Chief Commissioner and later on Lt Governor
of the Punjab Stephen nates, “First the three Commissioners
and afterwards Lord Lawrence proceeded to cause short treatises,

which acted as codes, to be drawn up by some of the officers under
their orders, by which codes the work of gov eming the Province
was earned on” *® They contained important points which were
considered necessary for the purposes of administration

Sir Richard Temple prepared the first Code for the admmis
tration of the Punjab in 1853 It dealt with eml as well **

criminal matters Sometimes later a part of the Code which

37 For drtaili ut C Anderson, Bntu K Ainautrahon t* /«Ai
53 iJ~£t

.
cphen A Cnmuul Um »TEatUai Vol I J I, Chap

XXXIII • Indian Criminal Law up 795
39 HU , p 296
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dealt with criminal law and procedure was developed and recast
by Sir Charles Aitchison They were confirmed later on by the
Indian Council's Act of 1861

»-Tbis position of the criminal law m the most important parts
of India, namely, Bengal, Madras, Bombay the Punjab, Benares,
Agra etc continued till 1858 when the Company's Government
was taken over by the Crown

C Law Commissions and Indian Penal Code

1 Defects of Criminal Law before Charter Act of 1833

Before the enactment of the Charter Act of 1833, there were
many discrepancies in the Regulations which stated the law relat
ing to crimes Certain provisions of the Mohammedan Criminal
law which were not changed by the Regulations were also in a
defective state The result was utter chaos and confusion in the
administration of criminal justice in India Stephen remarked,
"The great defects of the old system, its weakness, its coufusion,
its utter want of principle and unity had long been recognised by
all who had to do with Indian administration Different
views prevailed when the Charter Ac! of 1833, the last, as it

turned out of the Charter Acts, was passed ” 49 George Campbell
observed, "Our criminal law is very much a patchwork made up
of pieces engrafted at all times and seasons on a ground nearly
covered and obliterated the general result is that ail the worst
and most common crimes are satisfactorily provided for by special

enactments but that there is a very great want of definition,

accuracy and uniformity as to the miscellaneous offences it

wants remodelling, classifiction and codification" 41

The defects of the old system" of Regulation law were, there

fore, lack of uniformity, uncertainty which often resulted in

confusion and injustice On many occasions it was very difficult

to determine the actual provisions of law on a particular issue

2 Indian Law Commission4 and the Penal Code

In order to tackle the existing defective state of legislation,

the British Parliament passed the Charter Act of 1833 It changed

the Governor General of Bengal into the Governor General of

India For the first time in the legislative history of India, he was

empowered to legislate for the whole of British India The

powers of the Presidencies of Bombay and Madras to legislate

40

41

42

J F Stephen A History of tht Criminal Law of England, Vol III, Chap.

XXXIII “Indian Criminal Law ,
at pp 295 97

George Campbell Maim ladut p 465 Set oho Lord Bryce, Studur w
History and Jiatsprvdtnu Vol l, pp 129 199 200

For details ne Chapter XII of thu book
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were abolished It led to the centralisation of legislative autho-

nty in India The Act also provided for the appointment of

Fourth Member, as the Law Member, to the Council of the

Gov erner General of India TB Macaulay was appointed the

first Law Member Section 53 provided for the appointment or

a Law Commission for the purposes of framing suitable legal codes

for Ipdia

^P^Jn 1834, the first Law Commission of India was constituted

untTer the Chairmanship of Lord Macaulay The Commission

was directed to take up the preparation of a Penal Code for India

In the instruclions to the Commissioners, drawn up by Macaulay,

Bcnthatn’s ' principles of punishment and his criteria for a code *

found clear expression The work on the Penal Code took over

two years and the Commission submitted its final Report on 3 lit

December, 1837 Its recommendations did /n'ot however find

immediate acceptance of the Government\bilt it was considered

to be the most significant and historic cCrttribution of the Com
mission It was to supersede the English Criminal Law in the

Presidency towns and the Mohammedan and all other penal laws

in the inofassil areas in the whole of British India Most of the

opinions were received by 1840 but no concrete step towards

their consideration was taken for some years While posterity

hailed Macaulay’s code as
'
a work of genius V* the opposition

it met with is hardly surprising The Draft of the Penal Code,

when it was circulated for opinion, evoked a good deal of opposition

and many eminent Judges and Advocate-General were against it

"The saying in East Bengal is", said Sir C P Ilbert, “that every

little herd boy carries a red umbrella under one arm and a copy
of the Penal Code with the other” In the words of Fitzjamcs
Stephen, “Lord Macaulay’s great work /was far too daring and
original to be adopted at

p
p»r*j^idi^ not surprising that the

period or gestation was prolon^/d J^For not less th^n twenty two
years, the Code remained in the'sliap^'fll a Hralt »niTIt underwent
rmnutcfr—careful and "elaborate—fevSion at theTian3s”of the

Members of the Legislative Council “ I^cTorc It Was given aHna.1

shape, Macaulay s Urati was revisedUy SirSarnes Peacock The
suppression of the Mutiny and the transfer of the Government,
from the Company to the Crown changed the conditions and ttj

necessity was greatly realised Finally, the Indian Penal Cod^v/j
passed into law on 6th October, I860 as an Act XLV of 1860/J It

was translated into almost all the written languges of Indfa and
suitable steps were taken to make even zamindars and pardarmshin
women acquainted with us provisions

43 CP Ilbert Tht MtOtama »fLaj, Mda*i p 166
44 J F Stephen Lift LtUtrt */ Slacoday Vo! IX p. 42

1

45 Second Law Commuuon also introduced changes in the draft Pena! Code
For details tit Chapter XII of thu book
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_ -In drafting the Indian Penal Code the Commissioners no
doubt derived much valuable help from the French Penal Code
and Livingston’s Code of Louisiana but above all the^&wls of the
Indian Penal Code was the criminal law of England^/Jifthc words
ofStephen "The Indian Penal Code may be /hJscribcd as the
cnminil law of England freed from all technicalities and super
flmties, systematically arranged and modified in some few parti
culars to suit the circumstances of British India I do not believe
that it contains any matter whatever which have been adopted
from the Mohammedan Law The Code consists of 511 sections
and it deserves notice as a proof of the degree in which the lead
mg features of human nature and human conduct resemble each
other in different countries ” 44

y^sVhitley Stokes observed, "Betides repressing the crimes
common to all countries, it has abated, if not extirpated, the
crimes peculiar to India, such as thuggee, professional sodomy,
dedicating girls to a life of temple harlotry, human sacrifices,

exposing infants, burning widows, burying lepers alive, gang
robbery, torturing peasants and witnesses and sitting Mama

D Necessity op Reforms in the Penai Code

The Indian Penal Code, which was drafted by the First

Indian I aw Commission headed by Lord Macaulay and with
subsequent changes, was passed in i860 One cannot question
the fact that it is by far the most important piece of Indian
legislation It is also a fact that since then much \sater has

flowed under the bridge It has also become an indisputable

fact that it requires a thorough revision by an expert committee

As early as 1887 Whitley Stokes^ remarked, "The time there

tore has apparently come for repealing Act XLV of I860 and for

re enacting it with the changes made by the Acts amending it and
with such further improvements in arrangement, wording and
substance as may commend themselves to the Government of India

after consulting the learned judges of the High Courts, and the

ablest of the officers by whom the Code is administered in the

mofassil” Whitley Stokes’s remark was based on the fact that

during the last 24 years i e from 1860 to 1884, a large number
of important and sometimes conflicting decisions on the interpreta-

tion for the provisions of the Code were delivered by the High
Courts of Calcutta, Bombay, Madras and Allahabad Stokes has

also supported his suggestion by pointing out that "Macaulay

46 J F Stephen, A Hulory e/Ihi Criminal Law cfEngland, Vol III, Chap
XXXIII ''Indian Criminal Law” at P 300

*7 Whitley Stoke*. Tkt Angla Indian Coda Vol I, p 71 For details tu the

Indian Penal Code, I860
48 Whilfey Stoke*, op cit , p 72
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himself was of opinion that no point or law ought to continue to

be a doubtful point for more than three or'four years after it has

been mooted m a court of justice’ The main contention of

Stokes still strongly supports those yvhrf' advocate for introducing

reforms in the Indian Penal Code 1860, the political, eco-

nomic, social and other related circmRTtances have greatly changed

The case law material on the provisions of the Penal Code has

multiplied The decisions of the various High Courts, Privy

Council and after 1950 of the Supreme Court of India have further

contributed to the development of law and added to the large miss

of case law The commentaries on the Indian Pena! Code base

also multiplied into several volumes A comprehensive amendment
Bill (1974) for amending thu I P C and introducing new offences

is pending >n Parliament

After Independence m 1947, India was declared a “Sovereign
Democratic Republic * by the new Constitution of India on
26th January, 19oO Before Independence, India was a colony

under the British domination In other words it was under a potice

slate but after the new Constitution India was declared a “Welfare
State The Constitution guaranteed Fundamental Rights to the

citizens of India and also laid down “Directive Principles" of

State policy Since then the implementation of the five year
plans has led to unprecedented growth of industrialisation in Indi3

Rapid expansion of the automobile industry and a large number
of new problems have changed the whole economic and social

outlook of people Indian Parliament has enacted a large number
of laws m various fields, namely, industrial, economic, social, etc

It will be the greatest blunder to think that the conceptigpS-Of
crime and punishment have jmt- changed smcc-lBbUr^vhen the

PfSafcC'pde'avas enacted R It is also worthwhile to note that even
within a period oflast 9(Tyears, i t , from 1860 to 1950, the Indian
Penal Codj/A as amended somehow or other forty times by legu
lation vKotn 1950 to 1973, seventeen Acts were passed wjjch
rep^aletUSnd amended various provijions of the Penal Code **

[/,

In the light of modern developments which have changed
Indian conditions in various ways, it has become alio essential
to reconsider afresh on the provisions of the Penal Code The
Code needs re arranging of its many sections Many overlapping
provisions require careful consideration Those sections which
are extremely precise, bald and leave much to the ingenuity of
construction, must be properly redrafted Apart from this, it u
of great importance to reconsider the theory of punishment and

For Lul ofAmending Am and Adaptation Orders affecting Indian Penal

£«, ** “> ‘heMm Paul Cod, (M mod red up 10 W
Oct 1973) pjbluhed by the Ministry or Law & Justice. Government of

India m 1970 Sm ala Act (31 of 1972}
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to introduce reformative element in it The question of abolition
or retention of capital punishment requires serious consideration
m the light of modern national and international developments
Sentence of transportation, imprisonme nt fine, forfeiture, inequal-
ity of punishment, genesis of crime and their degree, etc are
other very important matters involving major policy decision and
on all India basis require a very careful consideration by experts
Never before m the history, the Government of India had such
responsibility as it is having now to deal with these vital issues in

the interest of the common people, and the administrators alike

As such a revision of the century old Indian Penal Code, to

bring it into line with the modern conceptions of crime and punish-

ment has become a necessity in the best interest of the country

It is heartening that a comprehensive amendment Bill to moder-

nise the Penal Code is under consideration

/ E Reform op Criminal Procedure

J^The Code of Criminal Procedure, 1898 (5 of 1898) was

rdpeSled and the new Code of Criminal Procedure, 1973 (2 of 1974)

brought into force from April I, 1974 Comprehensive changes

have been made jn all the spheres, the executive set up, ablation
of committal proceedings sentencing practice and the like
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The Charter Act of i8)j

and Codification by Law Commissions

A System of Regulation Law up to 1833

I Origin and Growth of Regulation Law
The earliest origin of the system of Regulation Law can be

traced from the provisions of the first charter which was issued

by Queen Elizabeth in 1601 It empowered the Governor and
Company, "to make, ordain and constitute such and so man)
reasonable laws, constitutions, orders and ordinances for the good
government of the said Company, and of all factors, masters,
mariners and other officers, emplo>ed or to be employed in an>
of the voyages, and for the better advancement of the trade
and traffic " 1 These provisions clearly state that
in the beginning primary aim of the English Compan) v as to
work for the promotion or English trade in India In this connec
tion the Charter of 1601 gave necessary powers to the Company
which regulated the working of its employees in India

The Charters of 1609 and 1661 also empowered the Company
with the same powers as were granted by the Charter of 1601 Bat
in tact the powers of the Company’s agent m India were for tne
tint time provided by the Charter of 1726 * The charter estab-
mued the Mayor s Court at Calcutta, Madras and Bombay, and
gave powers to the Governor and Council of respective presiden

0 n
J

alte law», “for the good Government and regulation of
the several corporations hereby created, and or the inhabitants of

TWVC
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?’

p,aC? 4nd fac«oriea aforesaid respectively
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rniffZ * I” v
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A new era in the political history of India began with the
battle of Plassey and subsequent acquisition of the Diwani by the
English Company

4

The Company emerged out more stronger
and lis ambitious English Governors began to think in terms
of laying a strong foundation for the British Empire in India *

Morley observed, 'From the date of the battle of Plassey in 1 757
down to the subjugation of the Punjab in our own times, new
provinces and new nations have constantly and successively been
brought under British rule either by cession or conquest They
have been found to possess different laws and customs and dis
tinct and various rights of property, they have consequently
presented new facts requiring the introduction of fresh laws into
our codes for their government" In order to administer the old
and new territories the laws were not made by the Legislature, but
the supervisors, who were the Company’s servants prepared the
necessary laws

Warren Hastings, who was transferred from Madras to the
Governorship of Calcutta, prepared a plan in 1772 for the proper
administration of justice in Bengal In order to legulate the

working of the administrative machinery he made many rules and
passed orders In due course the Company’s officials collected

targe sums of money either by their private trade or malpractices

Corruption and bribery became common Due to their huge
wealth the Company’s servants were also nicknamed as

"Nabobs" • Their stories regarding acquisition of wealth readied
England also In order to curb these malpractices and regulate

the Company's administration in India, the British Parliament

considered it necessary to intervene by enacting a new legislation

The British Parliament enacted the Regulating Act in 1773 1

It appointed a Govcrnoi General and Council for the Bengal

Presidency at Calcutta They were empowered to frame Regula

tions for controlling the administrative machinery It also

established a Supreme Court at Calcutta Warren Hastings was

appointed the first Governor General Sections 36 and 37 of the

Regulating Act empowered the Governor General and Council to

H)ake and issue the necessary Rules Ordinances ind Regulations as

Were just and reasonable and not repugnant to the laws of the realm,

for the good order and civil government of the United Company’s

settlement at Fort William and to enforce them by reasonable

fines and forfeiture The proviso to these sections further laid

4 See Chapter IV of this Book pp 83 86 Thornton, History of British

Ind

a

Yol I PP 4t<3-20 , , _ ,
5 Lord Clive and Wantn Hastings are famous as the founders or the British

Empire in India ... _ _ .

6. See Mil). History of British ind a Vol lit pp 3’6 27 P E. Roberts
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down tint such Rules, Regulations etc , should not be valid

unless registered in the Supreme Court of Calcutta In da?

course the Supreme Court emerged out more powerful because of

its power to gue validity by registering the Regulations framed

by the Governor General and Council The Go\ernment of

Company’s settlement at Bengal faced many difhculues Some
very important cases also reflected on the defects and lacunism
the Regulating Act

The British Parliament enacted the Act of Settlement in 1781

in order to remove the defects of the Regulating \ct and to meet

the situation developed by it* As regards the pow er to frame

Regulations, the Act of 1781 authorised the Governor General and

Council to frame Regulations for the Provincial Councils and

Courts Copies of such Regulations were sent to the Court of

Directors and the Secretary of State within six months from the

passing of such Regulation The veto of the Supreme Court did

not extend to these Regulations It was clearly stated that the

Regulations made by the Governor General in Council will have
legal validity and their registration in the Supreme Court was
not essential Only Hu Majesty in Council had the power either

to duallow or amend them within two jean* But in matters
coming within the jurisdiction of the Supreme Court, it was essen
tial for the Provincial Councils to get such Regulations registered
m me respective Supreme Court It means in areas other than
moirassil area the veto power of the Supreme Court was allowed
to continue

..
The judicial and legislative systems evolved under the Act of

1781 m respect of Calcutta were extended later to the Presidency
towns of Madras and Bombay A Recorder’s Court was set up al

each of these phees in 1797*® and it was replaced by a Supreme
L^ourt in Madras in 1800“ and m Bombay in 1823 « The provision
in respect oflegislation were extended to them in 1807 11

Under the authority of these statutes several Regulations were
passed Tor the administration ofjustice and collection of revenue
in Indm No doubt the standard of these Regulations deteriorated

E

™

|][Y0
M
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here wa* no prescribed uniform pattern laid down
^eSulation It was a sort of haphazard growth of
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to sort out the relevant Regulation out of the bundle of the

8 ?«_atp 148 of this Book
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Regulations Due to these difficulties it was considered necessary
to improve the form of Regulations and to find out some ways
and means so that the public at large, lawyers and Judges can also
derive full advantage of the Regulations

The Reforms of Lord Cornwallis14 played a very important
role in the history of legislative drafting in India The real
credit goes to Lord Cornwallis for taking special initiative to
improve the legislative methods, forms and to introduce uniform
lty m the system of Regulation Laws in India While introducing
his famous code in 1793 Cornwallis was very careful and intro-
duced all the necessary reforms in the Regulations, a set of which
subsequently became famous as "Cornwallis Code' It was m
1793 that the "Preamble" was added, for the first time, to the
Regulations It was also provided by Regulation XLI of 1793
that at the expiry of each year the Regulations will be printed
and bound up in volumes Lord Cornwallis s this sort of legislative

wisdom was subsequently followed in Madras and Bombay
Presidencies In the Preamble of Regulation XLI of 1793 Lord
Cornwallis stated as follows

"It is essential to the future prosperity of the British tem
tones »n Bengal that all Regulations which may be passed by
Government affecting in any aspect the rights, persons or pro
perty of their subjects should be formed into a regular code
and printed with the translations in the country languages that

the grounds on which each Regulation may be enacted should

be prefixed to it and that courts ofjustice should be bound
to regulate their decisions by the rules and ordinances which
regulations may contain A Code of Regulations framed
upon the above principles will enable individuals to render
themselves acquainted with the laws upon which the security

of the many inestimable privileges and immunities granted

to them by the British Government depends and the mode
of obtaining speedy redress against every infringement of

them , the courts of justice will be able to apply the Regula
tions according to their intent and importance, future

administrations will have the means of judging how far

Regulations have been productive of the desired effect, and

when necessary, to modify or alter them as from experience

may be found advisable, new Regulations will not be made,

nor those which may exist be repealed, without due dehbera

lions

,

and the causes of the future decline or prosperity of

these Provinces will always be traceable m the code of their

source ”

In this way, the use of the Preamble made the Regulations

^ very useful for the lawyers. Judges and the public m general

14 See Chap VI of this Book pp 1 64-172
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Statute of 1797,31 which was passed by the British Parliament,

approved the method and form laid down by Lord Comwallh

us the Regulation XLI of 1793 Section 8 of the Statute of 1797

provided that all the Regulations issued b> the Got ernor General-

m Council at Fort William in Bengal shall be registered in the

judicial department and formed into a regular code and printed,

with translations in the country languages , and that the grounds

of each Regulation shall be prefixed to it and all the Provincial

Courts of Justice shall be bound and regulate their decisions by

such rules and ordinances as contained in the said Regulations.

It is important to note that these provisions of the Statutes of 1781

and 1797 were the main sources of legislate e authority as derived

from Parliament in respect of the mofassil areas

In Madras, Regulations were made under the authority oT

the Acts 39th and 40th of George III m 1800 “ Section 11 of

this Act empowered the Governor in Council at Fort St. George

to frame Regulations for the Provincial courts and Councils w
that Presidency Regulation I of 1802 further provided for the

formation of a regular code on the basis of Lord Cornwallis’ PI*0

(Bengal Regulation XLI of 1793) as adopted m Bengal

The Bombay Go\ eminent was initially authorised to male
Regulations by Section 1 1 of the Act of 1799 11 Full authority to

frame Regulations was granted to the Bombay Government by

the Act of 1807 3* Thus the system or legislation evolved
Bengal in respect or the mofassil areas was adopted by Bombay
in 17991 * with few alterations from the Bengal Code

In 1807, the British Parliament by an Act provided that the

Governors and Councils at Bombay and Madras were empowered
to frame Regulations independent of the Governor General in

Council at Calcutta They were required to send a copy of such

Regulations to the Governor General in Council at Calcutta
Thus at the close of 1807 the three Presidencies were
separately authorised to frame independent legislation for ihe-r

territories On the other hand this practice of separate legula
tion created confusion in Regulations due to lack of correlation
and co-ordination amongst them

The Charter Act of 1813 further extended the legislative

powers conferred on the Provincial Councils All persons living

under the protection of East India Company were required to

obey these Regulations in their respective territorial limits The
Act also provided for a strict control of the British Parliament

37 Geo. HI C 142, S. 8
39 and 40 Geo III C79
37 Geo III C 142.
47 Geo 111 Sec. Z C. 68
37 Geo III C 142.
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over the three Presidency Councils by stating that copies of all
the Regulations shall be annually placed before the British Parlia
ment Thus the power of legislative control shifted to England
No doubt the intention and aim of the Act was to improve the
legislative activity in India, in practice it led to adverse reaction
and created conflicts amongst the three Presidencies due to lade
of uniformity and mutual understanding in their respective
systems Each of them claimed independent outlook in India
and subordination only to the British Parliament The Supreme
Court also exercised its veto power and it was necessary for
Provincial Regulations to be registered in respect of legislation

affecting matters coming within their jurisdiction

2 An Assessment of the System of Regulation Law
During the period 1600 to 1833, the Regulations were made

specially in the field of procedure and to deal with the current
problems of the growing British Empire in India They were
mostly issued to meet the conditions and situations which the
British faced in administering India from time to time Apart
from these there were also Regulations dealing with the substantive

law In the sphere of administration of justice the Regulations
were issued to establish both Civil and Criminal Courts of the

mofassil area and determined the mode of their proceedings
They dealt with Police, Revenue, Excise, Salt, Opium, Coins
and many other similar subjects They respected personal laws of
Hindus and Mohammedans and (eft untouched the laws of
contracts and torts

The haphazard growth of Regulation I aws was given a proper

shape by the reforms of Lord Cornwallis in 1793 "Preamble"
was given in the beginning of every Regulation law in order to

state reasons for their enactment They can give us an idea of

the social, political and economic conditions and the problems of
the country which the Englishmen were tackling in those days

A study of the way in which new problems of administration were
dealt with m those days may assist the administrators even today

to control the new situation and emerging problems Motley20

said that one should "rather admire how, under such a complica

tion of difficuties, a system of laws could have been formed

providing so admirably for contingencies which apparently on
human forethought could have anticipated, that has worked so

well in practice, and that has resulted in the prosperity and good

government so eminently conspicuous throughout the vast territo

nes (in the expanding British Empire in India)" Their importance

mainly lies in the fact that they show bow and what attempts

were made, from the very beginning of the British rule in India

20 See W. H Morlcy, The Adm mstrauon ofJustice in British India
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to control Indian administration which suited their aims and
interests

Appreciating the quality and role of the Regulation Laws,
Lord Wellesley observed, "Thfe excellence of the general spint

of these laws is attested by the noblest proof of just, wise and

honest government, by the restoration of happiness, tranquillity

and security to an oppressed and sufTenng people, and by the

revival of agriculture, commerce, manufacture and general

opulence, in a declining and impoverished country” 11

Commenting on the contribution of the System of Rtgulation
Law, Rankin said,* the Regulations may be treated as

showing the forces of order and of enlightenment taking their time
The tentative amendments, the partial and imperfect solutions, the

makeshift devices which constitute a gradual process of improve-
ment were in the circumstances of the time and of the country a
true method of progress and in general the only method which
would work*’ *>

In spite of all the above stated qualities and the contribution
which the system of Regulation Law made to Indian law, every-
thing was not going on well with this system It suffered from grave
defects also The system of Regulation Law became an unsyste-
matic mass which was highly complicated It was also due to the
fact that the Government framed, modified and abrogated laws to
meet the peculiar circumstances from time to ume The law ,

was
only to be found in the wilderness of enactments and circular orders
of the courts As the number of these laws multiplied, as Sir Henry
Cunningham observed, "they became in course of time hopelessly
unwieldy and confusing Human diligence shrank from the task
ol searching amid the voluminous provisions of obsolete or
repealed legislation for a germ or living law

,
and grave illegality

c*
occu

Jrcd °"mS to ignorance which chaotic condmons
01 the Statute Book rendered almost inevitable*' There appears
great truth in this observation

i *^rr ^eEu *at,on Laws were not only badly drafted but they
also suffered from lack of uniformity The Regulation Laws wire
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0r they had bcen drafted by lnexpirnnccd
persons with little skilled advice, frequently conflicting In some

a
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°f
'arymg conditions but m others merely by

accident, and in all cases enforceable only in the Company’s
courts because they had never been submitted to and registered by
the king s courts A little improvement was made only after

2*. C C. Rankin Buckgn und ut / tlutn luw n tog
23 Cambridge l/„lary c) Vol V. Ed,led by Dod.cll alp 5



XII]
287

1-ord Cornwallis reforms and though they were given a bettershape
yet it was not satisfactory It was also because of the lack of
knowledge in the an of legislative drafting As stated earlier
three parallel Legislatures m each Province Were established
in India and while working m their law making process they
did not have any due consideration for the laws made by
each other At times it also gave rise to confusion resulting in
serious conflicts amongst them Even on the same topics, the
Regulations passed at Bombay, Madras and Calcutta greatly
differed It is rightly said, "The Anglo Indian Regulations made
by these different Legislatures contained widely different provisions
many- of which were amazingly unwise ' As such (he system of
Regulations greatly suffered from the Jack of uniformity

"Uncertainty
, was another grave defect of the system of

Regulation Law As the records show, these Regulations were
changed, amended, abrogated or cancelled so often that it was
very difficult even to recollect and decide about the proper exis

tence of a particular Regulation Law

The imperfections of the legislative system up to the enact*
ment of the Charter of 1833 weie, in the words of Sir Charles
Grant, mainly three "TJie first was in the nature of the Jaws and
regulations by which India was governed ,

the second was in the
llldcfmcd authority and power from which these various laws and
regulations emanated

,
and the third was the anomalous, and

sometimes conflicting, judicatures by which the laws were admmts
tered, or in other words the defects were m the laws themselves,

in the authority for making them, and in the manner of executing

them" 14

On the whole, it can be concluded that due to uncertainty,

Jack of uniformity, diversity, as well as the confusing and conflicting

nature of the Regulation Laws the dements outweighed the

merits of this system In practice it became extremely difficult

for the lawyers.Judges and the public at large, to find out as to

which Jaw they must obey As a result of this state of the legal

provisions, injustice Was bound to come in It also gave rise to

corrupt practices, bribery and chaos also gradually developed

A stage was reached when the system of Regulation Law became a

great danger not only to the administrative and judicial machi

ncry but it gave a jolt even to the pillars of the British Empire in

India

24 Speech by Charles Grant in the Mouse of Commons 13th June 1833 Han
sard (111 Senes) Vol XVIII pp 727 9 Lord Macaulay declared that what

is being administered as law was but a kind of rude and capacious equity

Speech by Macaulay in House of Commons on 10th July 1833 Hansard

(HI Senes) Vol XIX p 532
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3 Charter or 1833 a=d Reforms in Legislation

The Charter Act of 1833 made man) important reforms in

the legislative setup of India It created, for the first time in

history, an alt India Legislature at Calcutta hating authorit) to

make laws and regulations for all territories under ihe Govern
meat of the Compati) at that time The Got emments of Madras
and Bomba) were deprited of their legislative potters The legis

latite potter was thus centralised and tested in the Gotemor
General in Council at Calcutta Steps were alto taken in the

direction of achieving umformit) and certaint) in the legislation

Since then the laws passed b) the Goternor General were called

“ACTS”

B The Charter \ct of 1833

1 Factors which led to the Reforms of 1833

Though there were defects m the existing system of Reguls
non Law, but these alone were not responsible for the reforms
which were introduced in 1833 There were other factors which
compelled the British Got ernmem to introduce reforms.

It is interesting to note that the demand for reforms was not

di “ to enlightened public opinion* 1 m India but it was mostl)
from the public servants The) realised the defects of the exist

mg system The subject matter w hich receit cd the greatest ins

portance was the jurisdiction of the Supreme Court which was
uncertain and anomalous Veto power of the Supreme Court
relating to legislation affecting matter* coming within their juris
diction was another cause of trouble for the public servants in

administration The Supreme Court’s activities m matters affect
ing the mofassil areas were always a constant source or conflicts
and irritation between the Judges of the Supreme Court and the
Govtrnor General or Governors *•

The deteriorating economic condition of the Compan) was
also rcsjKmsible for the reforms of 1833 Due to deficit budgets
Lord U ilium Bentinel, the Governor General, was special)}
aim ted b) the Dirtciors to reduce the expenditure of the subordi

u-c,« silently suffered by InJ ansow »hcn there
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nate Presidencies 17 Centralisation in administrative and financial
matters also influenced the legislative sphere a great deal

i
Th® trend of public opinion in England also influenced the

Company's policies in India The question of freely allowing
Britishers and Europeans to settle and do enterprise in India was
afso gaining importance ** It was also having legal and judicial
reactions Englishmen who came to India insisted on the privilege
of retaining English laws and English courts which should govern
them in the absence of any specific legislation by the Parliament
It was necessary to have legal reform and codification in order to
bring them under the jurisdiction of the system of laws and courts
which were at that time prevailing m mofassil areas In order to
satisfy English public opinion an English lawyer w as appointed as
a member of the Governor General's Council It ensured English-
men that due attcntior was given to their laws, customs and rights

in India

An alliance between the British commercial interests and the
Evangelicals (Methodists who wanted to spread Catholic faith in

India**), in which the former wanted a free field for their invest-

ment in India and the latter considered it essential for spreading
the Christian religion in India, necessitated the passing of a new
charter As we will see later the provisions of the Charter of 1833
also safeguarded their aims and interests

Desikachar has pointed out, “'The influence of the Whig
liberals, the paternalists and the utilitarians can be clearly seen m
the charter discussions and the various provisions of the Charter
Avt It is difficult to isolate in all cases the various strands of
their influence or to label individuals as wholly belonging to this

or that school but the broad trends are clear” 30 It is beyond any
doubt that the influence of the utilitarians was at its peak at the

time when ihe Charier was being discussed in England and most

of those who play ed an important role in determining the policy

weje under the Benthamite spell 31

See C H Philips The East India Company 1784 1834 p 288 (1040) For
instructions see Edward Thompson The Life of Charles Lord Meteafe

(1937) Appendix A Amies Tnpathi Trade and Finance in the Bengal
Presidency (1955) p 2)8
See Report of the Select Committee on the Affairs of the East India Company
Par) Papers H C Vo 734 of 1831 32 General App V pp 26-27 See
also Minutes dated Dec 8 1829 and dated May 30 1829 m Pari amentary

Papers H C No 734 App V at pp 286 and 279 respectively For the

views of Raja Ram Mohan Roy and Dwarkanath Tagore ace J K Ma;um
dar Indian Speeches and Documents an Brittrti /Tate, rtfiff lYDT (1YJ7)

pp 42 5
Eric Stokes Tfe £ ghsh Ct / latiam and India U9S9) p 40

S V Desikachar Centralized Legislation A H story of the Legislator

System of BritishM a ftom mt (1965) p 36

Namely Lord Brougham who introduced the Bill in Parliament , Charles

Grant ihc Younger Hyde ViUters , T B Macaulay Holt Mackenzie ,
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2 Travails through which Charter Act of 1833 Passed

Before the final draft of the Charter Act of 1833 was prepared

it passed through various expert committee?, discussions, correspon

deijce and spadework m India and England ** The correspon

dertce between the Governor General in Council and the Judges

of the Supreme Court at Calcutta during 1829 30 initiated discus

sion on matters relating to legislative and judicial reforms A lot

of necessary spadework was also done in India

In England, apart from the influence or Benthamites,

the Government machinery and the various Select Committees of

the Parliament from 1830 to 1832 considered the subject matter

of reforms which was at its draft stage ** All aspects of Indian

administration and Company s affairs were studied in detail

According to Thornton, the collection of the last of the Select

Committees was ' the largest mass of evidence extant at that time

On the basis of the negotiations between the British Government
and the East India Company, many details of the Bill which was

introduced in the Parliament were thrashed out Charles Grant,

the President of the Board of Control, was the principal spokesman

of the British Government in the House of Commons Macaulay,

who was Under Secretary of State and a member of the Board

of Control assisted Charles Grant m this respect Lord Lansdown
was the Government spokesman on the Bill in the House of Lords

The Bill was severely criticised by Charles W \\ Wyme in the

House of Commons, and by the Duke of Wellington and Ix>rd

EUcnborough in the House of Lords On 13th June, 1833 the

Parliament passed the famous resolutions or Charles Grant which
provided for the termination of the trading activities of the

Company and the continuation in its hands of the administration

of India The Charter Bill which was introduced in the House
of Commons on 28th June received the Royal assent and finall)

became law on 28th August, 1833 **

In the debates which preceded the passing of the Charter
Act of 1833 Charles Grant, the President of the Indian Board
called attention to “the defects in the laws of India, in the

Junes M II Edward Strachey Lord Bent nek Alexander Ross EJph °*

stone, etc were either strong Benthamites or had faith in it All these

persons were directly or ind rectly related to the fram ng pawn* and
implement ng of ihe prows ons of the Charter Act of 1833 For dels led

study tee Eric StoV.es The Engl j/ Ui I tar and Ind a D llakvy
The Growth of Ph losophle Rad cal sm (1928)

32. For a deta led account, tee Peter Auber Rise a.id Progress of the BrU f*

Power In tnda{1937) pp 618 713 and Edward Thornton The History

of the British Emp re in Inda Vo! V Chap 28
33 Thornton op ct pp 282 315 353
34 3 and 4 \\ Iliarn IV C 85
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ftuthouty fot making them and m the manner of executing
them” 3S

Macaulay, who earned the Bill through the House of Com
inms during the illness of Charles Grant, m his speech on 10th
July 1833 in the House of Commons, observed, “I believe that
no country ever stood so much in need of a code of law as India
and I believe also that there never was a country in
which the want might be so easily supplied” He said, "our
principle is sunply this,—uniformity when you can have it,

diversity when you must have it, but in all cases, certainty” **

3 Legislative Provisions of the Charter Act of 1833

The Charter Act of 1833 introduced important changes in
the constitution of the Company as well as in the legislative

machinery of India It aimed specially at the centralisation of
the legisl mve activity "In 1833”, says Cowell,31 "the attention

of Parliament was directed to three leading vices in the process

of the Indian Government The fir? was in the nature of the
laws and regulations

, the second was in the ill-defined authority

and power from which these various laws and regulations ema-
nated , and the third was the anomalous and sometimes conflicting

judicatures by which the laws were administered

Certain basic principles, which formed the basis of the legis-

lative provisions of the Charter Act of 1833, were as follows

The restrictions on European settlement and enterprise were to

be mostly abolished, making due provision for the protection of
Indians The disjoined system of governing India with three

practically independent Presidency Governments was to give

place to a centralised system, and the control exerused from
England was to be rationalised and confined to essential matters

And, lastly, the legislative machinery was to be remodelled to

effect necessary reforms in the field of law and justice 34 Rankin
has, therefore, remarked "The Charter Act of 1833 forms a

watershed in the legal history of India”

The Charter Act of 1833 made tin. following important

provisions

(») The territorial possessions of the Company were allowed

to remain under its government for another term of twenty

35

36

37

38

Speech of Charles G rant before House ofCommons on 1 3-6-1833 Hansard

Parliamentary Papers 111, Vol 18, p 698 _ , , „
T B Macau/ay s important role see C H Phillips The East J iifut Com
pony 1784-1834 (1940) pp 290-95

J ,H Cowell History and Constitution ofthe Courts and Legislan e Authorities

%If\ Itesikachar, Centrohseri Ltguhtt on A History of the Legislative

System of British India from 1834 to 1861, p 41
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years in “trust for His Majesty, his heirs and successors”

The commercial functions of the Company were taken away
and the Company remained only as a political functionary

(11) The Act centralised administration of the country All

the Presidencies of Bengal, Bombay and Madras were placed

under the control of the Governor General He was given

the powers to superintend, direct and control all the civil

and military affairs of the country

(m) Tlie Governor General of Bengal became the 'Governor
General of India' The powers of the Governor General
wert increased tremendous!)

(id) A very important step was taken to achieve legislauve

centralisation in India Before the Charter Act of 1833

was passed there existed five different kinds of law *which

conflicted with one another They were—the Acts passed

b) the Parliament, the Charter Acts, the Orders of

the Governor General in Council known as Regulations, the

Orders of the Supreme Court and the laws made b) the

different Presidencies Now the Governor General m Council
was alone empowered to make laws in India The enact
ments were no more called Regulations but they were called

“Acts The powers of the subordinate governments of

Madras and Bombay were limited The Governments of
Madras and Bombay could make or suspend laws “in cases of
urgent necessity” (Governor was required to submit proof
of it to the Governor General) subject to the final approval
of the Governor General They Avere also empowered to

propose for consideration of the Gav ernor General in Council
such draft or laws as they considered expedient together with
reasons for proposing the same

(c) The Act increased the members of the Council from three
to four The fourth member was the Law Member special!)
appointed to fulfil the legislative dunes of the Governor
General His presence was made essential at the time of
passing any legislaUon He had no power to sit or vote for
other matters

(n) Section 53 of the Act of 1833 empowered the Governor-
General in Council to appoint a Law Commission from
tune to time The Commission was to enquire fully "into
the jurisdiction, powers and rules of the existing courts of
justice and police establishments in the said territories and
ail existing forms of judicial procedure and into the nature
ar d operation of all laws, whether civil or criminal, prevailing
in an> part of the said territories in India”

(ni) Section 87 of the Art declared that "No Indian subject of
the Compan) in India shall by reason only of his religion,
place of birth, colour or any of them, be disabled from



law coiatastota 293

holding any place, office or employment under the Com
pany * This provision became very important as it was a
bold step to remove disqualifications Lord Morley described
the Act of 1833 as "the most important Act passed by the
Parliament up to 1 *>09

(ptii) The Governor General was required forthwith to fake into
consideration the steps to mitigate the state of slavery and
to ameliorate the condition of slaves Hus step was taken
in order to abolish slavery throughout the British territories

in India

The Charter Act of 1833 by Section 53 aimed at centralised
legislation which had three phases—ascertainment, consolidation
and amendment of the laws in India The old system of Regu
lation came to an end after 1833 and the laws passed by the
Governor General in Council at Calcutta were known as "Acts '

Rankin has rightly observed, "Section 53 of the Charter Act of
1833 was the legislative mainspring of the law reform in India *

C Codification and Law Commission* in India

1 Progress of Codification up to 1833

From the time, when Queen Elizabeth granted the first Charter
of 1601 to the East India Company to the passing of the Charter
Act of 1833 there was gradual development towards having a

Systematic and uniform system of law From the early Charter it

appears that the Company never even had a dream to form a
Bntish Empire in India At that time it was purely a trading

Company Various charters which were issued from 1601 to 1693

were purely of a commercial nature empowering the Company
to control its employees b> framing rules and regulations George
I’s Charter of 1726 created Corporations at Calcutta Boml ay

and Madras and established Mayor s Courts at three places The
Governor and Council in these three places was authorised ' to

make, constitute and ordain by Ians rules for the good govern

ment and to impose reasonable pains and penalties upon all

persons offending against the same After the Battle of Plassey

the Company emerged out more stronger and there appeared to

be a slight change in its outlook from 'mere trading merchants'

to 'gaming political power’ in India Lord Clive and Warren
Hastings laid down the real foundations of the British Empire m
India The nature and contents of the Charters, which were

granted to the Company after 1765 also changed So also the

spiVerv odohrmV maJutg- puwerofAbe Gsntpasj' rust

f

ombvgwd

In 1765, when the Company took over the responsibility of

collecting Dueant, Company officials issued orders and framed

rules and regulations for the people of Bengal in connection with

the improvement of the administration It was not done through
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an) Legislature but was done through the servants of the Contpan)

\\ arren Hastings Plan of 1772 was the first British India Cod-

ecnsisting of 37 rules dealing with Ci\ ll and Criminal Lass It

was followed b) the Regulating Act of 1773 which empowered

the Governor General in Council to make and issue rules, regu-

lations and ordinances for the good order and civil government of

the United Compaq's settlement at Fort William in Bengal It

was also provided that these rules etc will be v ahd only after their

registration m the Supreme Court- The Supreme Court exercised

veto power not to register the legislation framed b) the Governor-

General Reforms were introducedb) the Act of Settlement in 17S1

The Governor General was empowered to frame regulations for

the Provincial courts in mofassil areas independent!) of Supreme
Court but subject to the Executive Government in India In areas

which were under the jurisdiction of the Supreme Court in a

Presidency , it was still necessary to register legislation with th»

Court. Though the rules and regulations were formed and issued

from time to time neither was there an) set pattern nor division of

the legislation Its growth was in a haphazard way which needed

much improvement and reform

Credit goes to Lord Cornwallis who specially took initiative to

improve the form and nature of the Regulations and Rules.

Cornwallis Code of 1793 was a wonderful achievement in this

direction Preamble was made compulsory in each legislation

Other simitar improvements were made At the end of IB07 a

uniform sv stem of legislation prevailed m the three Presidencies

of Calcutta, Madras and Bomba) Apart from the Governor-
General's authont) in Bengal to frame legislation. Governors in

Council in Madras and Bombay were also empow cred to enact

legislation independent!) The Chai-er Act of 1813 also made
certain alterations in the legislative powermf the three Presidencit*-^ result was that all the three Councils issued and framed a large

number of Rules and Regulations Most of them were conflicting

and created a lot of confusion Law became uncertain because of

lack Of uniformit) and stability Ev en tunel) amendments and
revisions were not incorporated m the original Rules and Regu
latiom The system of Regulvtion Laws proved verv defective In

Bengal alone there were more than 675 Regulations which cou
ined several sections. Thus the> resulted m great uncertaintv
.Diverutv prevailed where c

uniformitv* was needed the most
The personal laws of Hindus and Mohammendas were Iff*

untouched

In order to presert the various laws in a nutshell vinous
digests and collections of these Regulations were prepared and
printed b) individuals privatel), t g Colebrooke s of ISO",

Harrington's Av!jtis of lCOa, Auber s Areljns of 1826, Blunt and
Shakespeare also prepared Arelrnt of 1824-28 Similarly D Dale
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published an alphabetical index to the Regulations of the
Government of Bengal

On the whole it can be concluded that within the period
1765 to 1833 the unprecedented growth of Regulations by the
three Presidencies resulted in various evils of uncertainty and lack
of uniformity Conflicting provisions created confusion This
state of affairs compelled the British Parliament to take steps for
the centralisation and regularisation of legislation for the whole of
India

2 Charter Act of 1833 and Provision for Law Commission
The Charter Act of 1833 played a very important role in

shaping and moulding the future course of law making in India
Earlier* the important provisions of the Charter Act of 1833 were
discussed in detail ** As is well known. Section 40 of the Charter
provided for the appointment of one additional member to the
Governor General s Council He was not emitted to vote except
m meetings called for making laws and regulations The Charter
also appointed Babington Macaulay as the first Law Member of
the Council of the Governor General The Act completely centr

alued the work of law making in India The laws passed by the

Government of India after 1834 were called Acts instead of
Regulations

It was considered very essential to prepare a code for

criminal law, evidence, contracts, limitation and also codes to

regulate the civil and criminal procedure in the whole of India by
the same legislation Regarding the intention of the framers of the

Act of 1833, Kaye said, “A comprehensive consolidation and
codification of Indian laws was contemplated’

Section 53 empowered the Governor General to establish a

Law Commission of India The mam purpose entrusted to the

Commission was to provide a common law and therefore. Sec

tion 53 provided, “Such laws as may be applicable to all classes

of the inhabitants, due regard being had to the rights, feelings

and peculiar usages of the people, shall be enacted and all laws

and customs having the force of law within the territories shall

be ascertained and consolidated and as occasion may require

amended The Commission shall fully enquire into the jurisdiction,

powers and rules of the existing courts of justice, police establish

ments and forms of the judicial procedure, due regard being had
to the distinction of cases, religions manners and opinions pre-

vailing amongst different races and in different parts ot’tfie said

territories” Hue to these provisions of far reaching consequences,

Rankin remarked, "Section 53 of the Charter was the legislative

mainspring of law reform m India”

See under the title **B The Charter Act of 1833” m th s Chapter



29$ INDIAN 1X0Al AND CONSTITUTIONAL HISTORV [Chap

In his speech of 10th July, 1833 Lord Macaulay emphasised

the necessity of codification of the Indian Lass before the House
of Commons thus "As I belies e that India stands more in need

oT a code than any other country in the world, I belies e also thit

there is no country on which that great benefit can more easily be

conferred A code is almost the only blessing—perhaps it is the

only blessing—which absolute Gosernments are better fitted to

confer on a nation than popular Gos eminent’’ ,B

Lord Macaulay himself explained the underlying principle

of codification thus *k\c do not mean dial alt ihe people of

India should lise under the same law
, far from it ss e know how

desirable that object is but we also know that it is unattainable

Our principle » simply this—Uniformity where vou can hise

it—Diversity where you must have it—but in all cases Certainty”

While commenting on Macaulay's speech, Rankin said, '‘His

speech betrays the limited character of hts acquaintance with the

Hindu and Mohammedan Law It was forgotten that -\rabu

and not India was the birth place of Islam He also disclosed a

poor opinion of the Hindu and Mohammedan Law alike the

defect in Macaulay 's views was that he was a Benlhnmite”

3 The First Law Commission of India, 1834

According to the provisions of Section 53 of the Charter Act
of 1833, the First Law Commission was appointed in India in

1834 with the fullest powers to inquire and report The Law Com
mission, was composed ofT B Macaulay (as Chairman) and four

members, namely, C H Cameron, J M Madeod, G
Anderson and F Milieu The last three members represented
Madras, Bombay and Calcutta respectively

(i) Penal Code —As the system of administration of criminal
justice was most unsatisfactory, the local Government directed
uve Commission to take us first step to tackle this branch of law
1

w
me *nbtrs of the Commission prepared a draft Penal Code

whidi they submit!, d to Lord Auckland, the Governor General.
°n "n,“ ^l a>»1837 In the forwarding letter the Commission

Penal Code cannot be clear and explicit while
tne substantive civil law and the law of prreed ure are dark and
confused 41 Lord Macaulay referred to the Penal Code of
India as "a sort of work which must wait long for jusuce as 1

well knew when I laboured at it* Stokes made the observation.
Besides repressing the crimes peculiar to India such a Thueg«“,

dedicating girls to a life of temple harlotry, human sacrifices

ixiter of Hth <X~t, 1857 prefixed lo the Draft Penal Code. For dru'H
of the letier see Whitley Stoles. The AfrglyJndko, Cedes, p. X.
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burning of widows, gang robbery, sitting dhama, etc '* In the
words of Fiujames Stephen, Lord Macaulay's great work was far
too daring and original to be adopted at once, 1 * and it is not
surprising that the period of gestation was prolonged It did not
become law ull 1860

In due course certain changes were made in the member
ship of the Commission Macaulay returned to England in 1837
and Andrew Amos became the Law Member and Chairman
of the Commission After Amos Cameron succeeded him as
Law Member in 1843 H Borradaile succeeded Anderson and
Elliott succeeded Macleod Cameron and Millett were the two
old members who remained m the Commission from 1834 to 1843

g
l) Lei Loci Report —Another important subject to which
ommission was required to devote its attention was the

problem of uncertainty of the substantive civil law which was
applicable to the Christians, Anglo Indians and Armenians As it

involved personal law* of the different communities, it became a
very difficult and complicated task for the Commission There
was no lex lea or law of the land for persons other than Hindus
and Mohammedans in the mcffassi! while the Presidency towns
had a lex loa in English Law

After careful study and consideration the Law Commission
submitted its report on 31st October 1940 to the Government
The Law Commission, under the Chairmanship of Andrew Amos,
recommended that an Act should be passed making the substantive

law of England the lex lea t e the law of the land outside the
Presidency towns in mofassil areas, which shall be applicable to all

except Hindus and Mohammedans 4* The mam recommendations
of the Commission were as follows

(a) Such of the Jaws of England as were applicable to the condi

lions of the people of India and not inconsistent wnh the

Regulations and Acts m force in the country were to be
extended over the whole of British India outside the Presi

deucy towns and all persons other than Hindus and Muslims
were to be subject to them

(b) All questions concerning marriage, divorce and adoption

concerning persons other than Christians were to be decided

by the rules of the sect to which the parties belonged

(e) There was to be a College ol Justice at each of the

Presidencies with the Judges of the Supreme Court and
Sadar Courts as members In all appeals from the decisions

of the motassif courts, the appetfate court was to consist

of one Judge of the Supreme Court, with or without

associates

42 See Fi names Slephen Life and Letters of Ma aulay

43 See oho Alan Gledhill The Republic of Ind a p 155
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It can be concluded that the Commission’s proposal was to

make English law the lex Ion of the mofussil areas as in the case

of the Presidency towns The Law Commission also submitted

a draft Bill on 22nd May, 1841 to the Go\ eminent

The Lex Loci Report of the Indian Law Commission was sent

to all the Presidencies in India for their opinion The progress in

the direction of lex (oci measure was halted by the preoccupations

of Lord Auckland In due course it was realised that there

were many objections to the Commission s recommendations

The critics pointed out that "the English substantive law was a

very wasteful affair and was not within the comprehension of

ordinary people A life time was required to master it” There

was a sharp difference of opinion as to the course of policy to be

pursued betweem A Amos and H T Prinsep the latter being

highly critical of the Commission's proposals W W Bird, the

President of the Council, felt that it would be dangerous to

legislate until opinions were less divided’ In the meantime the

Court of Directors ordered that no law for declaring lex ton of

India should be passed without its prior sanction As such no

decision was taken on this issue and the instructions or the

Directors came at a lira* when it was difficult to prepare it The
matter remained pending until the Second Law Commission was

appointed

(It!) The Commission drafted a Code of Civil Procedure and

suggested various reforms in the procedure of civil suits

(iv) Law of Limitation —The Law Commission prepared a

valuable report on the Law of Limitation and with a draft Bill

on it, submitted it to the Government on 26tli February, 1842

(v) Stamp Law —Another matter referred to the Commission
was stamp laws which were in a state of conflict and confusion
The Commission submitted its report on 21st February 1837 It

was not till 1860 that a comprehensive law relating to stamps was
passed for the whole of British India

(vi) Contribution of Law Commission —The First Law
commission of India maBe unique contnbution to Indian Law
though the drafts of various codes which it prepared with great
labour and devotion of its members, were not immediately passed
by the Legislature as codified law, the basic foundation of future
codification was laid down by it i rcatest credit goes to Macaulay
Tor his initiative in preparing a draft code of Penal Law in India
in Fact subsequent Law Commissions built on the foundations
laid by the I irst Law Commission After Macaulay's return to

I ngland activities of the Law Commissions lost their speed Rankin
remarked, "The Commission had done brilliant work in drafting
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Penal Code, a detailed and valuable but unpublished work
but the times were rot prop!nous for law reform and the Lasv

Commission was withering and losing influence for lack of
success ”**

The Commission made a unique contribution by submitting
the Lex Loci Report It was a major step towards the Rule of Law
Though at the instance of the Directors it was placed in cold
storage yet it had the fortune of getting support from the Govern
menl of India It was really a practical solution to the ever-
increasing problem of the administrators in controlling the activi-
ties of Europeans in India

It Is also said that the labours of the Commission did not, on
the whole, lead to the enactment of “any very large number of
substantial Acts” which might have impressed contemporaries,
and the Commission “left behind it only an impression that it was
a failure, as costly as it was complete ”** Referring to the reasons

for the failure of the Law Commission, Desikachar observed,

"The general charge against the Commissioners was that they
were visionary, doctrinaire and impractical This was no doubt
true to no small extent ”4 *

On the whole, from the historical point of view, the First Law
Commission did serve a useful purpose Its labour paved ihe

way for the future codification of laws in India In the ultimate
analysis, it can be stated that the fault was neither with the
persons, nor with the political conditions but was the lack of
power in the body which was empowered to prepare great schemes
of reform The supreme legislative authority paid little attention

to the schemes submitted to it for firm decisions The thinking

and the willing parts of the legislative organism were wery much
out ofjoint 47

Being encouraged with the Law Commission’s work, the

following digests and guides were published in India48

Marshman compiled in 1840, A Guide to the Civil Law of the

Presidency of Fori William It contained all civil unrepealed Regu
lations, Acts and circular orders of the Government of India In

the same year A D Campbell prepared A Collection of the Regulations

ofihe Madras Presidency from 1802 Fulwar Shipwith published an
Abridgement of ike Criminal Regulations and Acts up to 1843 IV Morley

44
45

46
47

48

Rankin Bickground to Indian Lav. p I4S

J W Kaye, The Administration of the East Indus Company, pp 106-7

see also Rankin op cit
, p 21

Desikachar, Central sett Legislation p 212

Tor derailed analysis see the Evidence of F J Halliday, Par! Papers

House of Commons No 426 of 1852 53

8 K Acharya, Codification In India, Cb I
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prep-red An AnsJyixd Dipsi eftkr rrprtti crra i—i'i hr &rSvt~rv

Covris In it \Ioriey has discussed in the beginning the law enaned

by the Regulations and Acts of the Legislate e CouncS in India.

In 1846 Beaufort publish'd i D-*est cf the CnruasI Lent if&f

Prerdnrr ef Fcrt llULet Similarly Baynes, Richard Gxrhe,

Fenvncke, Harrison, Southerland and Field gained inspuation

and compiled and published various other digests and collectionsof

Regulations

4 The Second Law Commission of India, 1553

The Charter Act or 1833 empowered Her Majesty to appoint

a Law Commission in England for India It authorised He,

Majesty to appoint as many members as were necessary for the

Commission The task 'ntrusted to the Commission was, “to

examine and consider the recommendations of the First Law

Commission and enactments proposed by it, for the reform of

judicial procedure and law of India as might be referred to them

for consideration” The life of the Second Lass Commission was

fixed at three years which was to expire in 1856 The Charter

Act, 1853 further authorised Her Majesty to direct the Commission

to submit reports on these matters and especially to report from

time to time what laws or regulations should be made or enacted

m relation to these matters, but every such report was to be

submitted within a period of three yean after the passing or thu

Act 4»

Accordingly, Her Majesty appointed the Second Law Com
mission in England on 29th November, 1853 It is a bit

surprising to note that the Second Law Commission for India was

appointed in England It was composed ofSirJohn Romilly, as

President of the Commission
, and other members were Sir John

Jervis, Chief Justice of the Common Pleas, Sir Edward Ryan,
Ex Chief Justice of the Supreme Court of Calcutta

,
Robert Love

(later on became Lord Sherbooke) C H Cameron, President

of the First Law Commission and Law Member of Calcutta

Council, John M Macleod, of Civil Service Madi as ,
and T F

hills Hawkins was appointed Secretary to the Law Commission
The Commission was composed of the best legal luminaries of

Fngland, and of persons with judicial experience in India and
associated with the work of the First Law Commission The
Commission was required to submit its reports within a period of

three years i e up to 1856

The Second Law Commission submitted four Reports to the

Indian Government The First Report was submitted m 1955 and

the Second, in 1856 the Third and fourth Reports were submitted

m 1856

49 Section 28 Charter Act, 1853
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In the First Report the Commission submitted a plan for the
amalgamation of the Supremt- Court at Fort William in Bengal
with the Sadar Diwam and Sadar Nizamat Adalati It also recom
mended preparation of simple and uniform codes of Civil and
Criminal Procedures for the guidance of the Courts' procedure
The Commission laid special emphasis on the constitution of a
single tribunal m a Province in place of two separate courts

In its Second Report, the Commission agreed with the Lex
hict Report of the First Commission It suggested that there
must be a substantive civil law for persons in the mofussil who had
no Jaw of their own It expressed the firm view that no
attempt to codify the personal laws of the Hindus and Mohamme
dans should be made, because any such attempt "might tend to
obstruct rather than promote the gradual process of improvement
in the state of population" Two members of the Commission,
namely Sir John Jervis and Robert Lowe, expressed the opinion
that English Law should be recognised as the lex loci of the mofusiil

areas

The Third Report of the Commission contained a plan for

establishing a judicial system and procedure m the North Western
Provinces It was on the pattern of Bengal with slight changes to

meet special conditions

The Fourth Report was concerning the judicial plan for the
Presidencies of Bombay and Madras

The members of the Second Law Commission, after a detail

ed discussion laid down certain basic principles in their conclusion

They recognised the fact that British India was in need of a body
of substantive civil law and according to them the English Law
was the only suitable basis for Indian Law Appreciating fully

the necessity of codification, in its report the Commission laid

down certain principles, as follows "We have arrived at the

conclusion that what India wants is a body of substantive civil

law, in preparing which the law of England should be used as a

basis, but which once enacted should itself be the law of India

on the subjects it embraced The framing of such a body of law

though a very arduous undertaking would be less laborious than

to make a digest of the law of England on those subjects as it

would not be necessary to go through the mass of unreponed

decisions in which much of English Law is contained and such a

body of }sh' prepared sj it ought to be wib » constant regard to

the conditions and institutions of India, the character and religious

usages of the population would, we are convinced, be of great

benefit to that country"

The Commission further pointed out

—

“If on any subject embraced in the new body of law it
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should be deemed necessary that for a particular dan of
persons or for a particular uistnct or place there should be
law different from the general lass , and if there shall be no
particular and cogent objection to the insertion of such special
lass into the proposed bcxlj of lass , such special law, svt think,
ought to be prosnded in Thai s\-ay But it is our opinion that
no portion either of the Mohammedan or of the Hindu Taw
ought ^to be enacted as such in any form by a British Legu
larure ‘

It is dear that the Second Law Commission seas
totally against codification of the Hindu Law and th*
Mohammedan Lass The reasons given b) the Commission
ivere, "Such legislation, sse think, might tend to obstruct
rather than to promote the gradual progress of improvement
in the state of the population It is open to another objee-
Uon too sshich seems to us decisis e The Hindu Law and the
Mohammedan Lasv dense their amhonts re^pecuvel) from
the Hindu and Mohammedan religions It follow-s that as a
British Legislature cannot make Mohammedan or Hindu
nhgion, so neither can it make Mohammedan or Hindu Law
A code of Mohammedan Lass or a digest of any part of thit
lass, iTh ss ere enacted as.uch by the Legislative Councilor
n ia ss-ould not be entitled to be regarded b> Mohammedans

as the s-ery law itself but merely as an exposition of lass, which

IZT
1 P°«‘bly be incorrect \\ e think it clear that it is not

a footing
m2llce **** enactment sshich ss-ould stand on such

in the"r^
t
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too ' The Government made every effort to inform the general
public about crim j which will be punishable under the Indian
Penal Code of 1860 The bulk of the adjective law of India was
thus for the first time codified

In Punjab, under the guidance of Lord Lawrence and his

colleagues attempts were made towards the codification of certain

provincial laws Sir Richard Temple prepared a book called

Principles of Laws, which was later on known as the Punjab Civil

Code The first draft of this Code was made in 1 853 No doubt
it was a praiseworthy attempt but the Government of India refu

sed to recognise it as a code for Punjab Sometimes later after

introducing certain modifications the Government passed this Code
as Punjab Laws Act of 1872

5 The Third Law Commission of India, 1861

On 14th December, 1861 the Third Law Commission was ap
pointed in India under the Chairmanship of Lord Romilly Its

original members were. Sir W Erie, Sir E Ryan R Low,
Justice Wills and John Macpherson Macleod Later on Sir

W M James, John Henderson and Justice Lush respectively

succeeded Sir W Erie, Justice Wills and John Henderson The
Secretary of State for India directed the Commission to submit
its report soon so that effect may be given to those recommenda
tions at an early date The Commissioners were also asked to

prepare for India a body of substantive law in the preparation of
which the law or England should be used as a basis having due
regard for the institutions, conditions and religions of the inhabi

tants of India It was based on the principles laid down by the

Second Law Commission in its Second Report Rankin observed,

"The appointment of the Third Law Commission set on foot

the work of drafting and may be taken as the end of the discus

sion on policy and as closing—if not a chapter—at least a

paragraph of British Indian history which may be entitled 'the

Codes are coming ‘ 80

The Third Law Commission, first of all concentrated its atten

lion on the preparation of a Law of Inheritance and Succession

which was to be applied generally to all classes of persons except

Hindus and Mohammedans In its first report the Commission

submitted a draft of the Law of Inheritance and Succession Later

on in 1864, Sir H S Maine introduced these rules in the Indian

Legislative Council as the Indian Civil Code In 1 865 the title

of the Bill was changed and it was called the Indian Succession

Act, 1865 Rankin said, "The Act drafted by the Commission

must be adjudged a most valuable and distinguished piece of
work, earned out by a body of real experts who devoted their

50 Rankin Background to l idan Law p 45
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knowledge and abilities to the cause of clearness and simplicity,
and tobk right and- bold decisions on major questions of principle
Archaisms were rigidly eschewed "ll The Indian Succession Act
applied only to Europeans, Eurasians, Jews, Armenians and Indian
Christians Hindus and Mohammedans were excluded as the)
had their personal laws in India

The Second Report of the Commission contained a draft of
the Contract Bill, which was submitted in 1866 In 1867, the
Commission prepared the Third Report on the draft of the
Negotiable Instruments Bill Its Fourth Report, svhich was sub-
mitted in the same )ear, contained no draft of an) code The
Fifth Report was made in 1868 and contained a draft of the
Evidence Bill Two years later in 1870, the Commission submined
its Sixth Report containing a draft of the Transfer of Property Bill

lhe Commission submitted us Seventh and the last Report in 1870,
which contained a revised draft of the Code of Criminal Procedure
Urns within the period or ten years of the Commission submitted
«w dralts ot various laws in its seven reports

As a consequence of tin. undue interference of the Select
Committee of the Legislative Council, which made many changesm th« drar' submitted b) the Thtrd Law Commission conflicts
arose between the members of the Law Commission and the
uov ernmert of India Ultimate!) the members of the Commission
submitted their resignation m 1870 In the words of Ilbertme Inird Law Commission ended in a hufT "

Apart from the Commission's contributions, the Legislative
Department of the Government of India was also bus) in m
9? ;
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Council of India

(») The Religious Endowments Act, 1063

(h) The Official Trustees Act, JCC4

(m) The Camera Act, 1065

(«} The Indian Succession Act, IB65

{») The Parsi Intestate Succession Act, )C65

(ri) The Parsi Marriage and Divorce Act, 1065

(«0 The Native Convert s Marriage Dissolution Act, I860

(eui) Tho Indian Trustees Act, 1865

(nr) The Trustees and Mortgagees Powers Act, 1 fiGC

(x) The Public Gambling Act, 1867

(xf) The Press and Registration of Hooks Act, 1807

(xti) The Indian Divorce Act, 1869

(xitt) The Court Pees Act 1870

(xip) The I emale Infanticide Prevention Act, 1870

(*t<) The Hindu Wills Act, 1870

(xvt) The Indian Evidence Act, 1872

(xeii) The Special Marriage Act, 1872

(xwn) The Punjab I aws Act, 1072

(xix) The Indian Contract Act, 1872

A study of the legislative activities of the period 1862
to 1872 points out that on tho one hand the Third I aw Com mis
sion was busy in making its contribution to the codification of the
Indian Law, on the other hand, Sir H S Maine* 1 and Sir James
F Stephens,” both respectively as tho Law Memberj of the Govern
inent, played a vital role in the sharping of the codification of law
in various sph< res As such this period also became famous as

"the Golden Age of Codification in British India '

In 1073 Lord Hobhoust succeeded Sir James Stephens as

Law Member of the Government of India The acUVitu s of the

Third Law Commission and of both the previous I aw Members
of the Council created considerable uneasiness m India and
England As a result of it, Lord Jlobhouse received definite

instructions "to go slow with the legislative machine in India"

He acted according to tho instructions of tho Directors We, there-

fore, find that in Hobhoi»«* s tenure or office "there evolved the

52 Dunne Maine s tenure nearly two hundred eleven Acts were passed Set
Hunter Seven years of Indian Legislation (1870) Rankin background
to Indian Law p 7t

53 See jfbert Sir damn Stephen at a Legislator (1894) 10 LQR 222 7 1

Hunter, A Life of the Earl ofMayo II 1876 pp 140 230



306 INDIAN LEGAL AND CONTTmmONAL HISTORY [Chap

double process of repeating obsolete statutes and of re-enacting in
an amended and simplified form of enactments which were already
in force The Specific Relief Act (1 of 1877) was the only new
enactment passed during Hobhouse's term of office

6 The Fourth Law Commission, 1879

The Government of India appointed the Fourth Law Comrms
sion on 1 1th February, 1879 It consisted of three members,
namely Sir Charles Turner, Dr Whitley Stokes and Raymond
\Nest Earlier, as early as 1875. Lord Salisbury, the Secretary of
State for India, pointed out to the Go\ernment of India that under
the provisions of the Indian Council Act it was possible to appoint
a Law Commission and to make suitable legislation for India He
also proposed that a small body of eminent draftsmen may be
entrusted with the task of preparing codes of some branches of
the substantive law for the Legislative Council or India In 1877
the Government of India, while accepting the proposals of Lord
Salisbury, entrusted Dr Whitley Stokes with theReparation of
Bills dealing with Private Trusts, Easements, Alluvion and
Diluvion, Master and Servant, Negotiable Instruments and
I ransfer of Property On 1 1th February, 1879 these Bills were
reterred to the Fourth Law Commission for its consideration and

ber°7879
e Commm,on subm*“«l m report on 15 th Novcm

Some important recommendations of the Fourth Law Com-
mission were as follows

^ Process of codification of substantive laws should
continue

(.i) The Engluh
1 Law should be made the basts of the future redesm India and .u material thould bo recast

(ni) The eventual combination of those divisions as parts or a
single and general code should be borne in mrnd

"
In

",C“tTS
i.

El,Sl“ji materials due regard should be had

nmt^m™ L“r
m

'i
da ° r 'h°“E>n The forms and

tnteHigible
CO<*es lEould be broad, simple and readily

and‘

r^“>
l

“ should be aimed at, but local
and tpecial customs should be treated with great respect

n
hv'rndffiraV'

P-rvjoi thould be not erpsnded at present

r*7.S*V,h' of the European
British Minors Act, 1871 thould be estended

("0
iweltr Te!ii?

S
An

f^cE0tiab!e Instruments, Transfer of

and Master and
“dtEed and Bills already prepared should

be passed anto law subjecl to tuggested amendmenu
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(mi) Concurrently the laws relating to insurance, earners and
hen should be codified

(w) The law of actionable wrongs should be codified

(*) The Legislature should then deal with the law of property
in its whole extent

(«) Preparation should be made for a systematic Chapter on
Interpretation

The Legislative Council of India, on the recommendation of
the Law Commission, passed codes relating to Negotiable Instru
ments in 1881 and those relating to Trusts, Transfer of Property
and Easements in 1882 Certain revised editions of the law deal
mg with procedure, both civil and criminal, were aha passed

Even after the Fourth Law Commission submitted its report,
the Legislative Council continued to codify Indian Law in different

spheres It became necessary in order to deal with the new
problems and they were regulated by new legislations The
Law Commissions’ contribution to Indian Law proved the utility

of codification in India Those who were opposed to codification

of India realised its importance and utility in Indian affairs,

administrative as well as judicial Montague remarked "Should
the English Empire in India prove durable, the Indian Codes will

do much to transform Indian civilisation Even should that

empire pass away these codes will remain the first successful essays

towards the recasting of English Law ”M

The role of Law Commissions and their contribution to

Indian Law was thus described by M D Setalvad in the Hamlyn
Lectures

“The labour of these Commissions consisting of eminent
English jurists, spread over half a century, gave to India a

system of codes dealing with important parts of substantive

and procedural Civil and criminal law The Commissions

became powerful instruments which injected English

Common and statute law and equitable principles into the

expanding structure of Indian jurisprudence " ,s

7 The Fifth Law Commission, 1955

On 5th August, 1 9o5, Shn C C Biswas, the Law Minister,

announced in the Lok Sabha the appointment of a Law Comrms
sion It was the Fifth Law Commission after 1883 but after

54 F C Montague Introduction to Benthams Fragment on Government

pp 56-57 See also Sir Frederick Pollock The Exports on of Common
Lav pp 1 6-17

55 M C Setalvad The Common Law in Ind a pp 28 29 For the inform
rules followed by draftsmen of Indian Code see Whitley Stokes The
Anglo-Ind an Codes p XXII
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independence of India it was the First Law Commission It con-
sisted of eleven members including Sn M a Setalvad, the Attomej-
General of India, \\ho was appointed its Chairman. Ten eminent
members of the Law Commission w ere selected from both the Bench
and the Bar In the first instance the Commission was appointed
for a short term, namelj up to the end of 1956 The headquarter
of the Law Commission was established in New Delhi

'Die appointment of a Law Commission b> the Got eminent
of India after 76 >ears, to review the system of judicial administra
tion and suggest ways to improve it and make it speed) and less
expensive and to recommend on revision and consolidation of the
Central Acts of general application, was most tunel) and essential

Irmia s independence and under the new Constitution of
1950 it became necessary to reconsider the age-old Acts in the light
01

a
^nditions Also with the emergence of new conditions

and the grow th of industrialisation and changed economic and social
conditions it became essential The appointment of the Law
Commission was received with great enthusiasm in the various
circles of the Sovereign Democratic Republic of India
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(£1) Terms of reference —The terms of reference to the
Commission were, first to review the system ofjudicial admimstra
tion in all its aspects and suggest ways for improving it and making
it speedy and less expensive, and secondly, to examine the Central
Acts of general application and importance and recommend lines
on which the should be amended, revised, consolidated or other
w«e brought up to-date

With regard to the first term of reference, the Commission’s
inquiry into the system ofjudicial administration was to be com
prebensive and thorough including in its scope

—

(a) the operation and effect of law*, substantive as well as

procedural, with a view to eliminating unnecessary litigation,

speeding up the disposal of cases and making justice less

expensive

,

(6' the organization of courts, both civil and criminal

,

(c) recruitment of the judiciary both civil and criminal , and

(fO level at the Bar and of legal education

With regard to the second term of reference, the Commission’s

principal objectives in the provision of existing legislation was

—

() to simplify the laws in general, and the procedural laws in

particular

,

() to ascribe if any provisions are inconsistent with the Consti

tution and suggest necessary alterations or omissions

,

(c) to remove anomalies and ambiguities brought to light by
conflicting decisions of High Courts or otherwise

,

(<f) to consider local variations introduced by StatiJ legislation in

the concurrent field with a view to reintroducing and main-

taining uniformity,

{<) to consolidate Acts pertaining to the same subject with such

technical revision as may be found necessary
,
And

(/) to suggest modifications wherever necessary for implement

mg the Directive Principles of State Policy laid down in the

Constitution

The Commission was required to function in two sections

It was specially done so that it may perform its task expeditiously

and effectively The first section consisted of the Chairman and

the first named three Members and was to deal mainly with the

question of reform of judicial administration While the second

section of the Commission consisted of the remaining members

who were mainly concerned with statute law revision on the lines

as stated above The two sections, however, wefe required to

work tn close co operation with each other under the direction of

the Chairman The Chairman of the Commission was also
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empowered to co-opt as members, one or two practising lawyers of

a State to assist the Commission s inquiries in that State

(ul) Reports submitted From 13th August, 1955 to

19th December, 1958 —The Law Commission submitted fourteen

Reports during its period of three )
ears before it was reconstituted

m December, 1958 The reports were as follows

SI

No
No of the

Report
Subject Date of

submission

1 First Report Liability of the State in 1 1th Ma>, 1956

2 Second Report Parliamentary Legisla

turn Relating to Sales

Tax

2nd Jul), 1956

3 Third Report Limitation Act Slltjul), l"56

4 Fourth Report On the proposal that

High Courts should sit

w Benches at different

places in a State

1st Aug ,
1956

5 Fifth Report British Statutes Appli
cable to India

ll«hM*),l“«

6 Sixth Report Registration Act 13th July, 1957

7 Seventh Report Partnership Act 13th Jul), 1957

8 Eighth Report Sale of Goods Act 1st March, 1953

9 Ninth Report Specific Relief Art 19th Jul), tQ»
10 Tenth Report Law of Acquisition and

Requisition of Land
26 ih Sept . lQ5S

11 Eltsenth Report Negotiable Instruments
Act

26th Sept ,
19t>3

12 Twelfth Report Income Tax \ct 26th Sept ,

13 Thirteenth

Report
Contract Act 26th Sept ,

I°53

14 loiutetnth
Rejxirt

Report on tht Kiform
of Judicial Admmntra
tion

2blh Sept ,
!«'
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(iv) Ilecongtitution of the Fifth Law Commission —"Hie
term of the members of the Law Commission who were appointed
in 1955, expired m 1958 It was, therefore, reconstituted in
December 1958 and in place of the old members the new members
appointed in the Commission were (l)SriT L V Aiyar
(Chairman) a retired Judge of the Supreme Court, (2)
Sri P Satyanarayana Rao (he was later appointed Chairman of
Andhra Law Commission)

, (3) Sri L S Misra
, (4) Sri N A

Palktwala (Part time Member)
, (5) Sn Sachin Chowdhn (Part

time Member)
, (6) Sri G R Rajagopaul, Special Secretary Legal

Department and Ex Officio Member

The Commission was appointed for a term of three years
from December 1958 to December 1961 Ihe terms of reference to
the reconstituted Law Commission were to examine the Central
Acts of general application and importance and recommend the
lines on which they should be amended, revised, consolidated,

or otherwise brought up to date

The principal objectives of the reconstituted Commission, in

the revision of the existing statute laws, were as follows

(a) to simplify the laws in general, and the procedural laws in

particular

,

(b) to ascertain if any provisions are inconsistent with the

Constitution and suggest the necessary alterations or

omissions

,

(c) to remove anomalies and ambiguities brought to light by
conflicting decisions of High Courts or otherwise

,

(d) to consider local variations introduced by State legislation

in the concurrent field, with a view to reintroducing and
maintaining uniformity

,

(e) to consolidate Acts pertaining to the same subject with such

technical revision as may be found necessary

,

(/) to suggest modifications wherever necessary for implementing

the directive principles of State Policy laid down in the

Constitution ,
and

(g) to suggest a general policy in revising the laws

The Commission was at liberty to devise its own procedure

for its work, for collecting information and for ascertaining public

opinion

The Government of India recognised the fact that the wprfc

of statute law revision which yet remained to be done_vaI indeed

voluminous and that m the meantime much new work would also

arise The Commission was, however reconstituted for a period

of three years from 20th December, 1958, in the first instance
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Reports submitted by the Law Commission from 20th De-
cember, 1958 to 19th December, 1961 were eight m number,
as follow’s

SI

No
No of the
Report

Subject Date of

submission

1 Fifteenth

Report
Law Relating to Marriage
and Divorce Amongst
Christians in India

19th Aug ,
1960

2 Sixteenth

Report

Seventeenth
Report

Official Trustees Act, 1913 25th Nov , 1960

3 Trusts ^ct, 1882 6th Jan , 1961

4 Eighteenth
Report

The Converts Marriage
Dissolution Act, 1866

23rd Feb ,
1961

5 Nineteenth
Report

The Administrator General
Act, 1913

19th June, 1961

6 Twentieth
Report

Law of Hire-Purchase 19thjune, 1961

7 Twenty first Law of Marine Insurance 21st Sept ,
1961

8 Twenty-second
Report

Christian Marriage and
Matrimonial Causes
Bill 1961

1 5th Dec ,
1961

W Keconstitutlon or the Commission (Second Time) -
toll n

rm th
.

<Lmcml>ers of the Law Commission expired on
9th December, 1 9G l The Government, considering the necessity,

reconstituted the Commission and appointed new members for a

l in/j
5 years 1 * from 20th December, 1961 to 19th Decern

tier, 1964

,
L Kapur, retired Judge of rhe Supreme Court, »ar

..
Chairman of the Law Commuston Other memben

ol the Commuston were Sn K G Datar, Sri D Basu (he was

Shn <! E
P
°u

le<1 a
i J“dSe ° r ’h' Calcutta High Court and

snns K Hiranandant took charge in hu place as Member of

Star hS1 N,ren D ' I Part-time Member, bur he was

t'" Additional Soltator-Cencral of India), Sn T K
Tope (Pan ttute Member), Sr, G R Rajagopaul (Spmal Secre-

af«r a
“d “ 0f,ic '0 member but he retired

" S“ V™"“ appointed tn ht. plate

,l
new lerms reference were issued to the Commission by

the Government and therefore it continued work on the terms
which were referred to it m 1959 During ns three-year period
of tenure the Commission submitted the following five Reports
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SI No of the
No Report

1 Twenty third

Report
2 Twenty fourth

Report
3 Twenty fifth

Report

4 Twenty sixth

Report
5 Twenty seventh

Report

The Law of Foreign 8th Aug , 1962
Marriages

The Commissions of In 26th Sept , 1963
quiry Act 1952

Report of Evidence of 27 th Sept , 1963
Officers about forged
stamps, currency notes,

etc

Report on Insolvency 23rd March,
Laws _ 196*

Report on the Code of I3th Dee , 1964
Civil Procedure, 1908

(vi) Reconstitution of the Commission (Third Time) —
The Commission’s term of three years expired on 19th December,
1964 The Government reconstituted the Commission for the
third time and appointed new members for a term of four years,

i < from 20th December, 1964 to 1968

Shri J L Kapur, retired Judge of the Supreme Court, conti

nued as Chairman of the Commission Other members of the Com
mission were as follows Shn K G Datar Sri S K. Hiranandam
(after a year he retired and Shn S S Dulat was appointed as

Member), Sri T K Tope (Part time Member), Shn R P
Mukherji (Part time Member), Sri S P Sen Verma (Special

Secretary, later oppointed Secretary Legislative Department and
Shri B N Lokur as Special Secretary took his place)

During the period of four years from 20th December, 1964 to

29th February, 1968 the Commission submitted Five Reports, as

follows

SI No of the Subject Date of

No Report submission

1 Twenty eighth Reports on the Indian 22nd May, 1965

Report Oaths Act, 1873

2 Twenty ninth Report on the proposal 11th Feb, 1966

Report to include certain

Social and Economic
Offences in the Indian
Penal Code

3 Thirtieth Report Report on Section 5, March, 1967

Central Sales Tax
Act, 1956 (Taxation

by States of sales m
the course of import)
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SI No of the
No Report

Subject Date of
submission

4

Thirty first

Report

5 Thirty second
Report

6 Thirty third
Report

7 Thirty fourth
Report

8 Thirty fifth

Report

9 Thirty sixth

Report

JO Thirty seventh
Report

1

1

Thirty*eighth
Report

Section 30(2), Indian May, 1967
Registration Act,
1908 (Extention to
Delhi)

Section 9 Code of 29th May, 1967
Criminal Procedure.
1898

Section 44 of Cr P C ,

1898—Suggestion to
add provision relat
mg to reporting of,
and disclosure m
evidence about
offences relating to
bribery

Report on the Indian
Registration Act,
1908

Report on Capital
Punishment

Report on Sec-
2?“497, 498 and
499, Cr P C

, 1898,
Grant of bail with
condition

Report on the
Cr P C, 1898

—

(Sections 1 to 176)

Report on the Indian
Office Act,

15th Dec , 1967

15 th Feb , 1967

19th Dec , 1967

9th Jan , 1968

19th Feb , 1968

24th Feb ,
1968

mission was reconstitmed ^
Cmm

^
nar

L
{Fourth Time) —The Com

The terms of reference rcm/°
r ôurdl t,me « March 1968.

of appointing a retired lud^ f
an
l
e Tlie time old practice

of the Commission is notVt&
the

?'uPrtme Court as Chairman
a retired I C S

and K V K Sundaram,
Shri S S DulaL^ShrflTN

6
? ?*air

Jr
an Other members art

Allahabad High Court and mYr wa
i
aPPointcd JudSe of

retired Chief Justice of Pit^ «“i P
i?
CC Sfi P L ^arasimhan

tna High Court, is recently appointed
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Member)
,
Mrs Anna Chandi, a retired Judge of Kerala High

Court, Sn S Balakruhnan (Joint Secretary of the Law Ministry)
On Shn S Balakrishnan, attaining superannuation, Shn D B
Kulkami, Joint Secretary and Legal Adviser, Ministry of Law,
was appointed Member Apart from these full tune members,
Shn P M Baxi in the Ministry of Law and Legislative Council,
u working as Secretary to the Law Commission

Up to September, 1971, the Commission submitted the
following reports

51

No
No of the
Report

Subject Date of
submission

I Thirty ninth
Report

Report on the punish
ment of imprison

ment for life under
the I PC

15th July, 1968

2 Fortieth Report Law relating to At ten

dance of Prisoners in

Courts

10th March, 1969

3 Forty first

Report
Cr P C, 1898 24th Sept , 1969

4 lorty second
Report

Thel P C 1060 2ndJune, 1971

5 Forty third

Report
Report on the Offences

against the National
Security

31st Aug, 1971

6 Forty fourth

Report
Appellate Jurisdiction

of the Supreme
Court in Civil

Matters

31st Aug, 1971

(mi) RtcoruMultott of the Commission {Fifth Time) —The Com
mission was reconstituted in September 1971 Dr P B
Gajendragadkar, former ChiefJustice of India was the Chairman
The other members were Mr Justice V R Krishna Iyer, Judge,
High Court of Kerala and Dr P K Tnpathi, formerly Dean,
Faculty of Law, Universities of Allahabad and Delhi respectively,

Shn P M Bakshi was appointed the Secretary

Later, Shn S S Dhavan and Shn S P Sen Varma were

appointed Members of the Commission Justice V R Krishna

Iyer left the Commission on his appointment as Judge, Supreme
Court in 1973 Shn P M Bakshi was appointed as Member
secretary of the Commission
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S1 Tvo of the
*'° Report Subject

Tortj fifth

Report

Pony sixth
Report

Port) seventh
Repon

Date of
submission

Civil Appeals to the
Supreme Court on
a Certificate of 1 it

ness

Thc Gottst , Iutlon

£fl.i9n
m ' nd,,Hm)

Trial anrl Punishment 26th Feb , 1972
ofSocta! mdFcono
mic Offenc s

28th Oct ,
1^71

20th On ,
J97I
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SI No of the
No Report

4 I orty eighth
Report

5 Forty ninth
- Report

6 fiftieth Report

7 Fifty first

Report

8 Fifty second

Report

9 fifty third

Report

10 fifty fourth

Report

11 Fifty fifth

Report

12 Fifty sixth

Report

13 Tifty seventh

Report

Subject Date of
submission

Some questions under
the Cr P C Bill,

1970

The proposal for in

elusion of agncul
tural income in total

income for purposes
of determining the

rate of income-tax
under the In ome
tax Act 1961

The proposal to include

persons connected
mt/i Public esramr

nations within the

definition of Public

servant in the

I P C
Compensation for injury

caused by automo
biles in bit and run
cases

Lstate Duty On property
acquired after death

Lffect of Tensions Act
1871, on the right to

sue for pensions of
retjrpd members of
the public services

Code of Civil Proce

dure, 1908

Report on the rate of

interest after decree

and interest on costs

under Ss 34 and 35
of the C P G, 1908

Notice of suit required

under certain Statu

tory provisions

Eenami Transactions

25th July, 1972

28th Aug , 1972

28th Aug , 1972

15th Sept , 1972

4th Dec , 1972

4th Dec , 1972

6th feb, 1973

14th May, 1973

14th May, 1973

7th Aug 1973
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SI No of the Subject
No Report

Date of

submission

14 Fifty eighth Structure and Jurisdic 8 th Jan , 1974
Report tion of the Higher

Judiciary

15 Fifty ninth Hindu Marriage Act, 6th March, 1974
Report 1955 and the Special

Marriage Act, 1954

16 Sixtieth Report General Clauses Act, 20th May, 1974
1897

17 Sixty first Certain Problems con 20th May, 1974
Report nected with power

of the States to levy
a tax on the Sale of
goods and with the
Central Sales Tax
Act, 1956

D CoDtPlCATION OF LAW SOME OBSERVATIONS

? *Pecies of enacted law which purports so to
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problems
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relating tn j
l

r
Cr cond,l,om

» hax also created certain

aspect of the i.,n .
modification of Indian laws A peculiar

figures in the work orXiH L
cgl
f
a,lve and regulatory output, which

all thttTS anH
'V
°i
lder* whether codification of law contains

all that is good and perfect The mam objection to codification
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m based on the inherent incompleteness of Codes On the one
hand Halsbury criticises, “A Code is a w ant developed by pro-
gressit e and unscientific legislation and that it is impossible to
have a Code which shall be complete and self sufficing

While the advocates of codification, admitting that to have
an ideal code is almost impossible, state that its incompleteness
can be removed by proper actions, ij by defining technical
terms, adding illustrations and above all by making periodical
revisions of the Code Appreciating codification. Pollock said,
“It is an instrument of new constructive power, enabling the
legislator to combine the good points of statute law and case law
while avoiding almost all their respective drawbacks" In order
to get rid of the accumulated mass of comments and decisions.
Sir James F Stephen said that re enactment of the various
codifying Acts is “as necessary as repairs are necessary to a railway
If you want your laws to be really good and simple, you must go
on re enacting them as often as such a number of cases are
decided upon them"

Other objections to codification are that it checks the natural
growth of law, it stereotypes the law and prevents its elasticny

But it should not be forgotten that codification brings certainty,

a very important factor, in law Many defects can be removed
by revising and re-enacting the code from time to time

It is also said that codification makes the defects of the law
more clear and thus it encourage knases in their evil designs

But there are in fact more chances to deceive others when the

law is not codified than when it is codified This objection was
also raised in India when the First Law Commission began its

work and subsequently when the Indian Easement Act was
passed It is also worlh noting in this respect that the long

smooth and satisfactory working of the Act has by this timt_

proved that this objection is baseless The codes may prove a
bit of a failure due to their faulty construction but u can be
improved subsequently

Ihc modern trend in India is towards codifications of jJlvs

No doubt codification is a difficult road and yet it is tlio road
along which the legislative work is now firmly proceeding

in
India The advantages of the enacted Jaw so greatly ounvei-h
its defects that there can be no doubt about its superiorly o^r
other forms of legal development and expression
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Influence of English Law in India
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impressed its own character on a formally independent jurispru-

dence ”*

While comparing the reception of English Law in In<lt««nd

the reception of Roman Law in Europe, ProfaHO ' Holrliworth

pom., out two reason. “In the firs. place, the State.. f nodern

Europe received Roman Law not because Ronaa
, , ,^1

than any code of law of which they had knowledge but (o nto the
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in the nineteenth century the law was codified in India
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2 EngUih Law and Crown’s Charters
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the country In Mayor of Lyons v Lost India Company,19 Lord
Brougham observed

" in construing the Charter of George I, there can
be no doubt that it was intended that the English Law should
be administered as nearly as the circumstances of the place
and of the inhabitants should admit The words, 'give
judgment according to justice and right in suits and pleas
between party and party could have no other reasonable
meaning than justice and right according to the laws of
England, so far as they recognised private rights between party
and party ”

The Charter of 1726, therefore, indirectly, introduced the
English Common Law, Equity or Statute Law which was m force
m England at that time, so far as they were applicable to Indian
circumstances

The Charter of 1 733, issued by George II, reconstituted the
Mayor’s Courts in the three Presidency Towns of Madras, Bombay
and Calcutta It was also expressly stated that these King’s Courts
will not try actions between Indians The actions between Indians
were left to be determined amongst themselves unless both the

parties agreed to submit the case to Mayor’j Court to be decided
But according to Morley, 11 it does not appear that the native inha-
bitants or Bombay, were ever actually exempted from the jurudic
lion of the Mayor** Court or that any peculiar laws were admSms
tered to them m that Court

(I) Controversy on the introduction of English Law in

India —In 1775, when Raja Nand Kumar was tried under the

English Statute of 1 729, for forgery and the Supreme Court passed

sentence of death on him a great controversy arose regarding the

year in which English Statutes were made applicable to India The
main question for consideration was—whether the English Laws
were introduced m 1 726 or in 1 753 11 There was difference amongst

judges of the Supreme Court on this point Chambers was of the

view that the English Act of 1729 was not applicable to India—
Impey, the ChiefJustice of the Supreme Court and Hyde and Le
Maisre held the view that the Statute of 1729 was applicable to

India as its application was extended to India by the Charter of

1753 On the other hand, historians like Macaulary, Mill and
Beveridge were of the view that tbe law rendering forgery a capital

offence did not extend to India « Keith states ‘ English Law was

I M&i 272
Morley * Digest Introduction p <««x _ , , .
Sit for details B N Pandey hhojvtwn ofEngluh Imo ui

80, 106 ,
Chapter V of this Book at pp 1 30-116

Sn it p 132 of this Book
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was laid down The phrase ‘’justice, equity and good conscience ’

meant only the discretion ol the judge who was having know
ledge of English law only

{«*) Reservation of Civil Law to Natives —As stated
earlier, the Charter of 1753 which reconstituted the Mayor’s
Courts in the Presidency Towns, exempted the natives of the Presi
dency Towns in civil litigation from the jurisdiction of the Mayor s
Courts The Courts were empowered to try such cases where
both the parties consented to refer the matter to such Court
The Regulating Act of 1773, was issued under the Crown s Charter
of 1774 and established a Supreme Court at Calcutta superseding
the Mayor’s Court It also appointed a Governor General of
Bengal and constituted his Council The conflicting provisions
of the Charter of 1774 and the Regulating Act created conflict

Apart from this, due to certain ill defined powers of the Supreme
Court, it came into serious conflict with the Governor General
and his Counc I The Council resisted the claim of the Supreme
Court to introduce English law rn the mohssil areas The Court
cil strongly opposed, "the attempt to extend to the inhabitants

of these Provinces {Bengal Provinces) the jurisdiction of the
Supreme Court of judicature and the authority of the English
Law, and of the forms and fictions of that law which are yet
more intolerable because less capable of being understood ”J*

In many leading cases”, t g ,
trial of Rojo Non l Kumar, Kossijuroh

case, Patna cate, etc
,
there was open conflict between ihe Supreme

Court and the Governor General’s Council The situation was
further worsened due to the lack of any provision either m the
Regulating Act of 1773 or in the Charter of 1774, regarding the

law which the Court was required to administer Interference

in each other's working became common which created a severe

crisis 10

In order to remedy this state of affairs, the Act of Settle

ment’1 was passed in 1781 by the British Parliament it explain

ed and defined the powers and jurisdiction of the Supreme Court

at Fort William in Bengal Section 17 expressly stated that in dis

putes between the native inhabitants of Calcutta, ‘ their tnheri

tance and succession to land, rents and goods and all matters

of contract and dealing between party and party’’ shall be deter-

mined in the case of Mohammedans and Hindus of ibeir respec

tive laws and where only one of the parties shall be a Mohain
medan or Hindu "by the laws and usages of the defendant”

IS
19

20
21

Sit Rankin, Background la Indian Iaw p IS

For detailsm in th s Book Chapter \ (R) pp
Ibid at pp 113 150
21 Geo III C 70 of 1781 fbt wwd s irtn
‘ inheritance ’ by the Act of 1781
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Section 18 of the Act of 1871, reserved o the native* theirlam and custom,. is follows “In order that regard should be
liad to the civil and religious usages of the said natives the rightsand authorities of fathers of families and masters of families
according as the same tmght have been exercised by the Gentooor’Mohammedan law shall be preserved to them respectively within
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India Company was to make as little alteration as possible in
the existing state of the Mohammedan law and system of criminal
courts The Mohammedan law, therefore, was administered by
the criminal courts in India for long As soon as the Company
gamed some strength U realised the necessity to make important
changes in certain matters of Mohammedan law of crimes as
according to them n t civilised Government would like to tolerate
them As Sir Ubert puts it, “It was impossible to enforce the
law of retaliation for murder, of stoning for sexual immorality or
of mutilation for theft or to recognise the incapacity of unbelievers
to give evidence in rases affecting Mohammedans

Warren Hastings and Lord Cornwallis frequently criticised

the provisions of the Mohammedan Criminal Law and whenever
they got any opportunity they introduced changes in U In
Harrington's Analysts of the Bengal Regulations, giving a true picture
of the Mohammedan Criminal Law he states that it became
“like a patchwork quilt ” It was so because of the Regulations
which amended, supplemented and modified the Mohammedan
Criminal Law very frequently Regulation VI of 1832, marked
the end of the Mohammedan Criminal Law as a general law
applicable to all persons It stated the reason that the non Mus
lims might claim to be exempted from trial under the Mohamme
dan Criminal Law However, the Mohammedan Criminal Law
was not completely set aside till the Penal Code of I860, and the
Criminal Procedure Code of 186J, were enacted and came into
operation The process of superseding native law by English Jaw,
so far as the administration of criminal justice was concerned was
completed after the enactment of the Indian Evidence Act in

1872

The development of criminal justice in the Presidency Towns
and tlje influence of English notions on it were as follows

(a) Bengal—As a consequence of the Battle of Plastey (J 757),

and the Battle of Buxar (1764) and Lord Clive’s successful effort

lor securing grant of Diwani rights of Bengal, Bihar and Onssa
from the Mogba! Emperor, the British rule in India began in

effect The administration of these territories was m the name of

the Moghal Emperor The Subedar, under these Moghul Rulers

in Bengal, was authorised to administer criminal justice as well as

the revenue and civil justice Regarding Nizamat’, it « said

“that m Feb 1765, Nujm ul Dowla, the Subedar entered into a
treaty with the Company enabling them to exercise his authority ,

so that they could claim to hold the 'diwani from the Emperor
and the ‘Nizamat’ from the Subedar **** But the Company's

authorities finally took the administration of cnnunal justice in

25 Stephen fyand Jl amor end Impey Vo? I p 10
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English should take criminal justice into their own hands—the
Romans had done the same in (heir provinces —and inevitable
ilso that they should ifcer the penal law in conformity with their
own ideas’* 37

Taking a bird's eye view of the 48 enactments of the Cornwallis
Code, 1793, we can easily understand the extent to which the
English Law had influenced the then pervading Mohammedan
Criminal Law Still the completion of the reforms in the Criminal
Law was more complicated Rankin has well said “A procedure
was required whereby the 'fulu>a

> should be bye passed or circum
vented so as to permit substantive reform,” The religious persua-
sions of witnesses were not to be considered a bar to conviction
or a prisoner, but where the evidence of a witness would be deemed
incompetent by Mohammedan law because he was Dot a
Mohammedan, the Law Oflicer was to say what would have been
his ‘fulwa’ had the witness been of that religion When the case
was to be referred to the Nizamat Adalat, the trial court's power
to pass sentence was taken away Thus the responsibility was
shifted to theJudges of the Nizamat Adalat (i / members of ibe
Council), from the shoulders of the Law Officers

Therefore, the Regulation I of 1810, empowered the executive
to dispense with Law- Officers altogether at any particular criminal
trial and provided that in such cases no sentenco should be pawed
by the Court ol Circuit but that the case should be referred to the
Nizamat Adalat, any witness whose competency might be in doubt
having been examined But when the cases came before the
Nizamat Adalat the Law Officers of this Court used to give further

'futwa' and the Nizamat Adalat was to give judgment accordingly
It was by Regulation XVII of 1817, that the two or more Judges
of the Nizamat Adalat were given the power to convict and pass

sentence although its own Law Officers were in favour of acquittal

Thuj the verdict of Mohammedan Law Officers was not binding
upon the Judges, on the other hand it was at the mercy of the

Judges to accept their opinions or not Recordi of the Court are

clear testimony to the fact that justice gained a lot under such

reformed regulations

Now let us deal with the specific instances of the crimes and
sec what reforms were made by the English law over Mohammedan
Criminal Law of Bengal

'Robbery and Dacoity’ were the most serious' crimes prevalent

in those days The provisions of Mohammedan Criminal Law
were utterly defective to check these crimes It svas therefore

necessary to have a much more strict and even justice, less barbarous

and more effective law on this subject To tackle such a situation

27 Bryce, Stvdus in Htilory ond Jurupnuftna, Vol I, p 120
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Regulation LIII of 1803, was passed "It abolished the

conditions as to place, all places being put on the same fooung,

whether or not they were on or near a highway or at a distance

from any inhabited spot It also abolished the network of distinc

ttons as to one of the robbers being a minor or lunatic or relation

of the persons robbed or having an interest in the property or hu

share of the plunder being less than ten dirhams in value It

abolished also the necessity of having evidence of a special kind

and enabled cons ictions to be based upon confessions, evidence ol

credible witnesses or strong circumstantial evidence It detailed

a procedure in which the Law Officer's 'futtoa’ the Judge’s sentence

and the reference to the Nizaraat Adalat were assigned their

respective parts Mere secret larceny or theft, whether from a

person or a house, was left by Section 5 or this regulation to

discretionary punishment ** *

The ofTences of 'perjury, forgery and their derivatives’ were

amongst those for which ‘discretionary punishment’ (Tazir), was

laid down in Mohammedan Criminal Law Abu Hanifa was of

the opinion that the 'Tusheer’ or ‘exposure in a public place’ under
circumstances of ignominy was the proper penalty for perjury

under the Mohammedan Criminal Law Regulation XVII of 1797

and VIII of 1803, modified the law on this subject In 1607

Regulation II, provided the punishment of 'godena* Regulation
XVII of 1817, by Section 1^ abolished the ‘godena’ in such cate*

i
Wa * reta,ne^ those sentenced to imprisonment for life

In 1837, the accused was made to ride on an ass for exposure in a
public place Ultimately Act II of 1849, totally abolished the evil

punishments of marking by 'godena’ and ‘Tusheer’ or ‘public

'he same way, gradual reforms were also made for

tneotJences of homicide, adultery, ttc , with the help of Eoglah
laws and practices

In 1B32, Regulation VI gave a deathblow to the Moham
raedan Criminal Law. the remit being that the Mohamroedae
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specially By Regulation III of 1804, the practice amongst Raj
koomars of starving female infants to death, was declared to be a
crime equivalent to murder The evil practice of sitting 'dharna'
was also abolished gradually by Regulations XXI of 1795, III of
1 804 , c f VII of 1 820 and Section 508 of the Indian Penal Code In
Banaras till 1817, Brahmins were not punished with death, though
life sentence was substituted for the capital sentence This privilege
of Brahmins was abolished by Regulation XVII of 1817 All these
changes were the result of the influence of English legal notions
in India

(c) Madras — To suppress cnma in Madras, legislation was
passed mare or less on the same lines as in Bengal and Banaras,
having due consideration to the peculiar features of Madras As
such the Bengal Regulation X of 1793 and ihe Cornwallis Code
were also followed in Madras In 1803, Regulation XV repeated
Bengal Regulation LIII of the same year which dealt with the
doctrine of ‘Tazir’ and robbery wnh violence

id) Bombay —In Bombay, criminal justice was administered
upon lines different from those of Bengal and Madras In a letter

of 1822 Elphiostone describes the Bombay system as follows

“We do not, as in Bengal, profess to adopt the Mohammedan
Code We profess to apply that Cods to Mohammedan persons,

the Hindoo Code to Hindoos, who form by far the greatest part of
the subjects The Mohammedan Law is almost as much a dead
letter in practice with us as it is »n Bengal and the Hindoo Law
generally gives the Raja on all occasions the choice of all possible

punishments The consequence is that the judge has to make a
new Jaw for each case

” 19

Etphinstone realised the necessity oT a better and more
uniform system of law, both civil and criminal, during his experience

as Governor of Bombay Presidency In 1B27 Elphinstone drafted

a code of 30 regulations for Bombay , m certain matters it was also

an improvement upon the Cornwallis Code of 1793 A biographer’0

has said about Sir George William Anderson (1791 1857)

“He was employed by Mr Elphinstone m passing the first

systematic code of laws attempted m British India, known as the

Bombay Code of 1827, which was a great advance upon anything

previously attempted m India and served to prove, by thirty

years’ experience of its working, that there was no difficulty in

applying a general code founded upon European principles, to

the mixed population of India
'*

29 J~~b~Goltbrookt Lift eJEiphh lorn (1882) Vol II p 115

30 Sr Alexander Arbulhnot»D N R
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the constitution of the East India Company and the system of
- Indian administration It established, for the first time in the
history of British India, a single Legislature for all the Presidencies
which were under British control It was empowered to legislate
for persons in the Presidency Towns as well as the mofassils
Another landmark was provided under Section 53, which appointed
the First Indian Law Commission, stating that it was expedient to
enact “such laws as may be applicable in common to all classes

of the inhabitants of the said territories, due regard being had to
the rights, feelings and peculiar usages of the people’'

fly appointing the First Law Commission, the British Parha
merit tried to achieve, in the words of Lord Macaulay, “Um
formity where it was possible, diversity where it was necessary but
in all cases certainty” The First Indian Law Commission, head
ed by Lord Macaulay, submitted many reports on various laws
The reports were based on a detailed study primarily of the English

Law The English Law, to the extent it suited Indian conditions,

usages and customs, was thus systematically imported to India No
doubt the Commissions’ Reports were scrutinised several times at

different stages but the fact remains that by the codification of
Indian Law a systematic import of English Law was implemented
Thus the English notions of law and justice were introduced m
India through the four Law Commissions **

1 Penal Codes, Codes of Civil and Criminal Procedure

Though the First Indian Law Commission under the Chair
manship of Lord Maculay submitted its Report on Penal Code,
it was not until I8G0, that the Indian Penal Code was placed on
the Indian Statute Book It was the most important achievement
of the Commission and the legal experts who scrutinised it at

various stages Apart from English Law, the French Code was of
great help as a model and on many questions it afforded valuable

suggestions which were utilised by the Law Commission in framing
the Indian Penal Code Whitley Stokes observed

"Besides repressing the crimes common to all countries it

has abated if not extirpated the crimes peculiar to India, such

"is thtiget, professional sodomy, dedicating girls into a life of

temple has lotry, human sacrifices, exposing infants burning

widows, burying lepers alive, gang robbery, torturing peasant*

and witnesses, sitting dharna "

It shows that the Indian peculiar problems wen. tackled in

the light of English notions ofjustice Accordingly punishment for

each crime was also laid down m the Penal Code

33 For the comribulioni of each Law Commuuon ni Chap XII ot thu
Book.
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Law of Evidence a s part of the English Law which they admims
tered A Jiudy of this Act will enable us to realise the extent to
which English notions were incorporated in it Even Stephen him
self pointed out, “The truth is that the English Law of Evidence
was inevitably introduced into India to an uncertain and mdefi
mte extent as soon as English lawyers began to exercise any in
fluence over the administration of justice m India *’

(Iv) Transfer of Property Act, 1882 —This Act also con-
tains certain provisions which reflect the influence of English
notions, e g the provisions as to mortgage which recognises and
regulates forms of security in accordance with native as well as
English usage Saving clauses for Hindus, Mohammedans or
Buddhists are also there, e g Section 2

(v) Easement Act, 1882 (V of 1882) —This Act » in force

in the various parts of India It also embodies principles of
English law but is not to derogate from certain governmental and
customary rights

(vi) Law of Torts —The Law of Torts or Civil Wrongs as

administered by the courts of British India, whether to Europeans
or to natives, was practically English Law The draft ofa bill to

codify it was prepared some years ago, but further measures
have never been taken for its codification

As regards the process of the expansion of the Common Law
in India, in 1895, Sir Fredrick Pollock said, “In British India the
general principles of our law, by a process which we may sum
manly describe as judicial application confirmed and extended by
legislation, have in the course of this century, but much more
rapidly within the last generation, covered the whole field of crimi

nal law, civil wrongs, contract, evidence, procedure m the higher

if not in the lower courts, and a good deal of the law of property

It is not too much to say that a modified English Law is

thus becoming the general law of British India The Indian

Penal Code, which is English Criminal Law simplified and set in

order, has worked for more than a generation, among people of

every degree of civilization, with but hide occasion for amendment
In matters of business and commerce English Law has not only

established itself but has been ratified by deliberate legislation,

subject to the reform of some few anomalies which we might well

have reformed at home are new, and to the abrogation of some
•Ce.v’.M'.les Aha? .had xsased Ao-he-nf-tnucb jn^nortance at bom^- and
were deemed unsuitable for Indian prudence which we seldom

have occasion to remember in modern English practice have been

successfully revived in Indian jurisdiction
’’ S1

34 Fiedenck Pollock, Tht Expmtoion of tht Common Lait, at pp 16 17
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should be made by means of codes to define and simplify the
leading rules of Hindu and Mohammedan Law The above
suggestion could not be made practicable due to the natural sensi
tiveness of Hindus and Mohammedans to legislative interference
in matters closely touching the r religious usages and observances
However, we shall see at present the influence of English Law on
Hindu and Mohahmmedan Law Further we shall also see that m
spite of the failure of the above suggestions why English influence
has been much in Indian law through specific enactments

(i) Influence of English notions on Mohammedan
Law —Here wc shall deal svith two points viz , the State of
Anglo Mohammedan Law and the British element in Anglo
Mohammedan Law The former is best contained in the follow

tng verse by Tennyson in his Akbar s Dream

“Me too, the black winged Azrael overcome

But death had ears and eyes, I watched my son

And those that followed, loosen, stone from stone,

All my fair work
, and from the ruin arose

The shriek and course of trampled millions, even

As m the time before , but while I groaned

From out the sunset poured an alien race

Who fitted stone to stone again, and truth.

Peace love and justice came and dwelt therein

Hut unfortunately Akbar s Dream remains a dream except

encouraging our perseverance 01 the lines already marked out lor

us * Wc shall try to see how an alien race fitted stone to stone’

with the help of Rules, Regulations and Acts

1hough Warren Hastings Plan of 1772 by Rule 23 kept the

res rvatton of personal laws of Mohammedans, still in those topics

wc find that the English law was gradually imported Judicial

reforms of Cornwallis and subsequent Regulations and Acts have

influenced Mohammedan criminal law to a gre it extent We shall

analyse the British element m Anglo Mohammedan Law point by
gome as ibd'ows

1 The Muslim criminal law was first modified piecemeal

(as seen above) and then U was sujierscdcd altoDcther by the

Indian Penal Code

2 By Act V of 1843, abolishing slavery throughout British

India, all the learning on that subject which was found in Muslim
law books was rendered inoperative
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3 The Indian Majority Act of 1875, raised m one sense and
lowered in another the age in which a Muslim was to become
capable of contracting and disposing of property Similar!) the

^ of 1891, made punishable as rape, such early sexual inter
course (the woman being under twelve >ears of age) even between
husband and wife which was not an offence in Muslim Law

* slatut°ry provisions about pre-emption in the Punjsb,
UieJunto West Frontier Provinces and Oudh hav e considerably
modified the Mohammedan Law of Pre-emption enforced in those
provinces

5 Another far reaching modification was the substitution of
judiciary for professianal case law

6 In the matter of Wahfs or public or private endowments,
there vvas a progressive tightening of case law against the recogni
tion or private tenements Under pure Mohammedan Law a

i

1
\
®xcl“s,ve, y ttle benefit of the settler's family was perfect

!> valid But the Privy Council, however, had held in A'del Fell
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(ii) Influence of English notions on Hindu Law —Rule 23
of the Warren Hastings’ Plan of 177? provided for the reserva
Uon of the personal laws of Hindus 'in suits regarding inheritance,
marriage, caste and other religious usages or institutions In the
year 1781, ihe Act of Settlement laid down that in casesofcontract,
succession and dealings between parties, the Hindu Law was to
be applied if both the parties were Hindus The Cornwallis Code
of 1793, similarly provided for the reservation of the personal laws
of Hindus Thus it u clear that in all other cases (topics
not provided for lr various Acts) English Law was to be applied
and not the personal law of Hindus

The early English administrators also modified the rules of
Hindu criminal law on the basis of English notions In 1817,
they abolished the rule of exemption of Banaras Brahmins from
death penalty They made the throwing of children into the sea
at Sagar or other places a criminal offence and prohibited the

burning of widows alive on the death of their husbands in 1830

Where the injustice was patent, they also modified the rules of
succession, inheritance and marriage They repealed the religious

law which compelled a p-rson to pay the debts of fits father and
grandfather Widow marriage was also legalised Thus gradually

English notions influenced the Hindu criminal law in Banaras

and Bombay

Codification of laws further influenced and modified the Hindu
substantive civil law to a great extent as follows

1 The Statute 20 Geo III C 70 safeguarded the personal

laws of Hindus in matters of contract dealing between party and
party, inheritance and succession This right was taken away by
the Indian Contract Act IX or 1872, which was mostly based on
English notions

2 The Caste Disabilities Removal Act of 1850, laid down
that when one party shall be Hindu or Mohammedan the laws

of those religions shall not be permitted to operate to deprive such

party or parties of any property

3 The Indian Succession Act applies to Hindu wills (Section

82) and has the effect of partially abrogating the rule of Hindu
Law, that gift by the husband of immovable property to the wife

without express words creating an absolute estate, conveys only a

limited interest It is another instance where codification affected

JJj.odu law

4 British Indian administrators changed the rules of Hindu
marriage where it was incumbent on them on moral and equitable

grounds to alter it The following Regulations and Acts were
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passed which changed the structure or Hindu societj and intro*

duced the English notions

(t) Abolition of Sati (Reg WII 1829}

(u) Hindu Widows Remarriage Act (XV of 1856}

(mi) Native Converts Marriage Dissolution Act (XX.1 of

1866)

(t-) Civil Marriage Act (III of 1872)

(p) The Indian Cnminai Law Amendment Act (X of 1891)

(ri) Marriage Act of Certain Malabar Hindus (Mad Acl

IV of 1896)

(ni) Anand Marriage Act (VII of 1909)

(mi) The Hindu \\ omen's Right to Property \ct of I°37

(ur) The Child Marriage Restraint Act, 192S (Amended

in 1938 and 1919)

(a) The Hindu Married Women’s Right to Separate rcti

dence and Maintenance Act of 19-10

5 The Guardians and Wards Act of 1890 is a complete

code, which d fin-*d the rights and rem 'dies of wards and guar

dians

6 The Indian Majority Act of 1875, has affected the rules

of Hindu Law on the subject In Hindu Law, joulhs belgongmgto
an) of the three superior castes ceased to be minors upon ending

their “studentship” Su*ra )ouths attained their majnrit) upon

completing sistccn jears** This Act fixed the age of majority

at ltt jears

7 The Indian Penal Code has changed the old Hindu Law
of crimes and has also provided a uniform code for all ihe Pre

udencics and for all persons without anv distinction

8 The constitution, jurisdiction and procedure of criminal
courts in British India were regulated b) the Code of Criminal
Procedure (V of IBS')) In the administration of criminal justice

it superseded the native Hindu Law

9 The Indian Evidence Act of 1872, superseded all the
native rules of evidence It was based mostl) on the English Law
of Evidence, modifed to suit the people of this countrj Th <*

rule of Hindu Law requiring the lapse of 12 jears before an
absent p-rson of whom nothing had been h-ard eojld bv pre-
sumed to b- dead, was applicable to the “presumption of Death”
Put the Fvidcrcc Act of 1872, changed the earning native nil's

5^. (1) M»nu. ch-UU
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and provided that a period of seven yean’ absence without any
trace is sufficient to raise a presumption of death

Apart from codified laws, Indian courts also played an
important role m introducing English and foreign notions of law
and jasticc in Indian Law English notions were adopted by the
Indian courts when on certain questions the Hindu Law was silent
and litigation was before tile courts for decision 37

(ni) Reasons which saved Hmdn Jaw from complete
change —In spite of the major forces which assited in introducing
English notions of law and juslice into Hindu Law, Hindu Law
was not completely changed Hindu law was saved from the m
fiuence of foreign laws due to certain reasons First English
common law was tirritonal while Hindu Law was n t territorial

but depended mostly on religion Cowell observed The laws
winch Hindus and Mohammedans obey, do not recognise tern
tonal limits The Shosiras and the Qoian revealed religion and
hw to different peoples each of whom recognised a common faith

as the only bond of union, but were ignorant of the novel doctrm
that law and sovereignty could be co terminous with territorial

limits
”

D iNnuENCEOF English Law on Indian Lrgelation
aitfr Independence

On 15th August, 1947 with the transfer of political power
from the British to Indians, the Dominion of India was created
The Indian Independence Act 1947, played vital role in regulat

mg the new conditions of the Dominion of India Under the
Act a C imtituent Assembly was constituted to frame a new Cans
titution of India After three years* hard labour the Constituent

Assembly of India passed the new Constitution of India whicl

cime into force on 26th January, 1950

From 1947 to 1950 the Dominion Legislature of India framed

various laws to tackle die problems The framew oik of the Domi
nion and Provincial Legislatures remained the same as was urdei
the Government of India Act, 1935 The federal structure was
accepted by the Constitution makers of India The Constitutior

of India, 1950, created a Central Governmem and ihe constituent

regional units It provided for the distribution or powers between
them In his Hitmlyn Itcturej on ikt Common Law tn India M C
Setalvad observed, ‘ The builders of the Indian Constitution

not only drew largely from the collection of Butish idi as and ins

tilutiom which vas Indn's hentai’p from British rule but tlie>

also took care to mami un i continuity with the Governmental

37 Sec Vtdfnoyrm Jlfudabar v Vfdamraal 27 \fad 50 Gang

u

v Chandrabhaga

bat 32 Bom 275
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system which had grown up under the British The) belies ed not
m severing thur links with the past but rather in treasuring all that
had been useful and tc which they had been accustomed The
structure which emerged was, therefore, not only basically British
in its framework but took the form of an alteration and extension
of what had previousl) existed *'**

The Constitution of India, 1950, is greatly influenced by
the British principles of responsible government The Cabinet
System in India is similar to that of British Cabinet system
Instead of the King, India has chosen "The President" as the
Constitutional Head of the State The general framework of the
Constitution is based on the Act of 1935 and a federal structure of
Government was accepted by the makers of the Constitution
Jennings said, "The machinery of Government is essentially British
and the whole collection of British constitutional conventions has
apparent]) been incorporated as comentions "»• The Parliamen
tary s)stem, the Executive system, the Judicial $)stem, all the three
important wings of the Government, remained similar to that of
unnth systetnof Government In Rat Sahib Ram 7a caya Kapur \
Iht State of Punjab,19 the Supreme Court of India stated that,

„
Constitution, though federal in its structure, is modelled on

the British Parliamentary sy stem we hav e the same system
ol parliamentary executive as in England and the Council of Minis
ers consisting as it does, of the members or the legislature is, like
the British Cabinet, *a hyphen which joins, a buckle which fastens
the legislative part of the State to the executive part”

rr°m lfm
\

,eC«Iative powers of the two Houses of

S. ' * ' m rcla,,on “> Money Bill, subordinate legisla-

... ’v m,niilral*\e tribunals, judicial power, personal liberty
"nP°f,ant ar«* »n "Inch the English Law has greatly

':."Ct
?!

l,

i

e Constitution of India But it does not mean that

Iinr>< «i
8
«n,I'i

d*Pcndant on English Law, traditions and conven

the
‘?,*ndian Constitution has borrowed its provisions from

t :H -
, T r

0n' of the world It also reflects Indian
traditions and ideas ofjustice

t.nuanrl
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or clause M t,n* bus and ‘heir adaptation The object

existing laws »!3
A
,k‘

C * ** t0 “nc“on the continuance of theI 1! - 1 'heV are repealed or amended bv a competent
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includes not only the enactments of the Indian Legislature but
also the Common law of the land which was being administered
by the courts in India It includes not only personal laws, viz,,
the Hindu and Mohammedan Laws, but also the rules of English
Common Jaw, e g , the Law of Torts as well as Customary Laws
In 1955 the Government of India appointed a Law Commission
to study and suggest necessary changes m the existing laws to suit
Indian conditions

During the period 1950 to 1968 the Indian Parliament has
passed a large number of Acts specially to deal with its emerging
socio economic and political conditions The implementation of
three Five Year Plans, has led to the unprecedented development
of industrialisation and has created new problems and situations

Amongst the existing Indian administrators, the persons who were
specially trained by British, still dominate In certain respects the

mflumce of English Law is more in the new Indian conditions

where Indian problems are similar to those of the English

E Special Features op English Law in India

To the English Common law we owe the fundamental prin

ciples of our public law—The rule of law, individual freedom,

limited powers of the Government In the sphere of administra-

tion of justice, the system of trial, the legal profession, the inde-

pendence of judiciary, system of judicial precedents and
justice according to law, are all based on the principles of English

Law

The “Doctrine of Precedents
1
' which is deep rooted in English

Law, was first of all introduced in India in 1726, when the Mayor's
Courts were established in India Since then the judicial pre-

cedents have played a very important role in shaping Indian

Law Section 2l2 of the Government of India Act also provided

that the law laid down by the Privy Council will be binding on
all courts In India It also followed that every court was abso-

lutely bound by the decisions of the superior courts Article 141 of

the Indian Constitution 1950, provides, “the law declared by the

Supreme Court shall be binding on all courts within the territory

of India 11 This is based on English principles But by this

provision there is some departure from the English practice In
England the House of Lords, is bound by us own decisions but in

India, the Supreme Court is not bound by its own decisions The
Supreme Court of India, the highest judicial organ in India is

i*mi iu cihmge flW iW witiuV >Y Ataf csbvv ir nr s -cav etfr.lw M
Bengal Immunity Co v State of Bihar,* 1 Das, C J observed,

“There is nothing m our Constitution which prevents us

42 AIR 1955 SC 631 at p 672, see also Dwarka Da< Stmiwv Skehpur

Sp CS tVg Co , AIR 1954 SC 119 at p 127
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from departing from a previous decision if we are com meed
of its error and its baneful effect on the general interest of the

public Article 141 which lays down that the law declared by
this Court shall be binding on all courts within the territory

of India quite obviously refers to conns other than tins

Court '

Concluding, it can be stated that the British Empire has left

an imperishable contribution to the enrichment of India’s legal

heritage Apart from this, but equally of importance is the Tact

that with the ending or British Raj in India the tune is ripe

enough for us to make a b-ginning of a new' understanding of

India's national peculiarities in the legal spheri. A studs of

India's anct nt history will reveal the fact that what we now call

“the unique principles of English Common law’ were m fict

originated m India During the Mediaeval and British periods,

we item made to forget our own “Ancient Hindu Period” which
was our "glorious past” in various respects The principles or

Indian philosophy, traditions, social and legal order, which form
ed the backbone of our glorious past can be co related to meet
the growing problems and new conditions of India today Let

us not forget that India still retains her intellectual treasure in spite

of the influence of English Common law
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Prerogative Writs in India

A Origin op the Writ System in England
The writ process was in its origin continental, but it gradu

ally developed on English soil in the twelfth century

1

The writ
was a command of ibe king in writing to the Sheriff addressed
to the defendant to appear in the court within the specified period
of time It appears that while all writs were commands issued in
the name of the Crown, only the writs which had a special relation
ship with the Crown came to be known as “prerogative writs”
It was by this system that the Kiog’j Court made Royal justice,

supreme over the justice administered in other courts The
Chancery was the writ office of the common law courts Due
to rapid increase in the number of suits, the writs were also issued

in a large number As complaints of the same kind came again
and again before the Chancery, a common form of writ was drawn
for them The ‘prerogative writs” were issued only when some
cause was shown as distinguished from the original or judicial

writs which were used for suits between party and party and which
were issued as of course * All the “prerogative writs ‘ were not
discretionary

,
some of them were issued as a writ of right

B History of legal provisions relating to Prerogative
Writs in India (1726 1949)

I Early Statutes and Charters

With the expansion of its territorial acquisition in India, the

East India Company was also faced with the problem of adminis

tration of justice amongst Englishmen who were in the employ

ment of the Company as well as those residing in the Presidencies

under its control In place of Company's Courts the Charter

of 24th September, 1 726 established King’s Courts for the first

time in the legal history of India The Mayor’s Courts which
were established at Calcutta, Bombay and Madras, under the

Charter of 1726, were considered to be the King’s Courts as they

derived authority from the King of England This was also an

1 Tor detail! tie V D Kulsfiresf tha, Text Beak af English Legal History

Chapter XIII pp M m Edward Texts * The Purogatwc Witts in

EngiuJi Law , 32 Vale LJ 523
2 Hal bury t Laws af England Edo 3rd, Vol XI, p 23

[ 345 ]
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attempt to introduce English ideas and principles in the adcuaitfrs

lion of justice of India The Mayor’s Courts w ere authoris'd by

the Charter of 1726 to try, hAar and determme all civil suits, ac

tions .rod pleas between party and party which arose within lb»

Presidency towns The Charter of 1753 re-established the Mayor’s

Court in the Presidency towns and superseded the earlier Charter

of 1726 It further limited their civil jurisdiction to suits between

persons who were not nativ es of these towns and suits between the

names were directed not to be decided unless by consent of the

parties On the findings and recommendations of the Committee

of Secrecy, which was appointed by the House of Commons ux

1772, British Parliament passed the Regulating Act of 1773 Under

Section 13 of the Act of 1773, the King was authorised to establish

a Supreme Court of Judicature at Fort William in Bengal in place

of the May or’s Court

2 Earliest Writ Jurisdiction of the Court* in India

(i) Calcutta —A Royal Charter, dated 26th March, 1774 was

issued by George III m pursuance of the Act of 1773, which

established the Supreme Court at Calcutta Its Judges were given

the same jurisdiction and authority as were exercised by the

King » Bench in England * Clause 4 of the Charter provided as

follows—

** and it is our further will and pleasure thst

the said ChiefJustice and Puisne Justices shall severally and

respec U\ ely to have such jurisdiction and authority as oi*r

Courts of King’s Bench have and may lawfully exerci'e within

that part or Great Britain called England by the Common bs*
thereof **

Clause 21 of the said Charter authorised the Supreme Court
of Calcutta for the first tim« in the history of India to issue prero-

gative writs It provided fThe Court of Requests and Conrt oT

Quarter Sessions established at Fort W illiam and the Justices,

Sheriffs and Magistrates appointed for the said dutncts are made
subject to the order and control of the Supreme Courts in such
manner and form as the inferior Courts and Magistrates in England
were by law, subject to the order and control of the Court of King’s
Bench and to that end the Supreme Court is empowered to issue

writs of msniarj-u cerhercn, p-rocrde-ij and enrr to be directed to

Such courts, or. MalysiaVee,*
It is dear from the provisions of Clause 21 of the Chsrter

that the Supreme Court at Calcutta W3S authorised to issue fo-ir

types of writs, nam*Iv, nsnisrau, tnhsrm, proetdrzi) and rW
It gave nse to another question—whether the jurisdiction of th*

3 See u uJn««i ./ &rt t Knapp PC I
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Supreme Court in the matter of issuing writs was confined to these
mtir types of writs only In fact it is well known that the Supreme
Court issued writ of habeas corpus

,
which u also a high prerogative

writ From where did the Supreme Court derived authority and
power to issue writ of habeas corpus 7 Justice Das4 has pointed out
that this power was enjoyed by the Supreme Court under Clause 4
of the Charter of 1774, which conferred on the Chief Justice and
the Puisne Justice* "severally and respectively such
jurisdiction and authority as our (English) Justices of the Court of
King's Bench have and may lawfully exercise wiihm
England” Clause 4 therefore gave to the Supreme Court of
Calcutta very wide powers as the Court of King's Bench enjoyed
in England

(U) Madras and Bombay —In 1800 the Recorder’s Court
at Madras was abolished Regarding the powers of the Supreme
Court at Madras the provisions of the Calcutta Charter of 1774
were repeated for Madras also Clause 4 of the Charter of 1774

was reproduced in Clause 8 of the Madras Charier of 1800 The
provisions of Clause 21 of the Calcutta Charter were reproduced

by Clause 47 of the Madras Charter

“The Charter of 1823 authorised the abolition of the Recor-

der’s Court at Bombay and the establishment of the Supreme
Court ofJudicature in its place to consist of like number ofJudgej
as the Supreme Court at Fdrc William in Bengal The provisions

of Clause 4 and Clause 21 of the Calcutta Charter 1774 were also

reproduced in Clause 1 3 of the Bombay Charter of 1823 Thus
the powers of the Supreme Court at Madras and Bombay in issuing

high prerogative writs were placed upon an equal Footing with

those of the Supreme Court at Calcutta *’

3 The Indian High Court* and the Writ Jurisdiction under
Acta of 1861, 1913, 1935

The Indian High Courts Act, 1861 empowered Her Majesty

Qpeen Victoria to issue Letters Patent establishing High Courts in

the three Presidency Towns in place of the existing Supreme Courts

The Letters Patent were issued in 1862 which abolished the three

Supreme Courts and in their place established High Courts of

Judicature at Calcutta, Bombay and Madras

The jurisdiction and powers of the High Courts were provided

under Section 9 of the Act of 1861 as follows

“Each of the High Courts to be established under this

Act shall have and exercise the High Courts to be

established in each Presidency shall have and exercise ail

4 See In n Banuiari Lai Raj s cast 48 CWN 766
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C Power op the Courts to issue writs under the

Constitution op India, 1950

The Constitution of India, 1950 ha! empowered the Supreme

Court and all the High Courts of India to issue writs in the nature

e?Si“roiP«i, inaniamm, prohibition fire lie.™,!, and arlientl

fo" r’jsssrftsir's
Fundamental ^J^hu as^Itate^h^Part

'*Sec£«provided by the
wrll! for the enforcement

SSy
S

if «h"e Fundamental R^hts^s^uarante^UDder PartJII

of the Comtitution ?
]can

a

t̂ [der Article 226 cannot apply on
Court held that pp 32 wl)hout getting the adverse
the same grounds under^ Article ^ ,ppe«, „ wa! ba,ed „„

ihe pnn"Vple ofm Judlja which n of universal application

1 Power of the Supreme Court to ..sue wr.ss

The Supreme Court of India* is ihe highest court in India

Articles 124 to 145 deal with Ihe const, lotion and powers ol the

WeSe Coin Under Article 32 Ihe right to move the Supreme

Court™, the enforcement of the fundamental Rights is guar.nt

feed and the Supreme Court has born expressly empowered to issue

direction, or he^propSe'

The^rights^uaranteed under Art,cl 32: cannot be suspended except

as orovidetf by the Constitution The Supreme Court hat no
as provtueu t

direc(lon, orders or writs for any other purpose

Snte Ihe Parliament specifically empowers st under Article 139 of

the Constitution

Article 32 of the ConstilUlion provides as follows

i IS The right to move the Supreme Court by appropriate
1

proceedings for the enforcement of the rights confer

red by this pan (Pan III) of the Constitulion
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within its territorial jurisdiction but the seat of the Government or
authority or residence of the person petitioned against is not with-
in those territories

Clause (3) very emphatically lays down that the jurisdiction
tinder Article 226 would not be available ifany other remedy for
such redress is provided for by or under any other law for the
time being in force

To prevent misuse of the Court’s power to grant interim
order by way of injunction or stay order, clause (4) makes it clear
that no such order will be made without affording full opportunity
to the othei side by supply of copies of the petition and docu-
ments proposed to be relied upon This requirement can be
postponed in exceptional circumstances upon reasons being re
corded by the High Court, for a period of fourteen days only
No interim order will be issued at all where such order will have
Ihe effect of delaying any enquiry into a matter of public impor
tance or anj investigation or enquiry into an offence punishable
with imprisonment or any action for the execution of any work or
project of public utility, or the acquisition of any property for

such execution, by the Government or any corporation owned or
controlled by the Government

Where any Fundamental Right is infringed, an application
under Article 226 should not be thrown out simply On the ground
that the proper writ has not been prayed for 11 ,l The Court
should give suitable protection to Fundamental Rights 11 A High
Court is bound as much as the Supreme Court to enforce the Fun-
damental Rights guaranteed under the Constitution! »

New Article 226A, however, states, that the High Court shall

not consider the constitutional validity of any Central law, which
function has now been reserved for the Supreme Court

Subject to what has been stated above the jurisdiction of the

Supreme Court is concurrent with the High Court for (he enfor-

cement of fundamental rights This is also made clear by clause

(7) of Article 226

3 Comparison between the Supreme Court’s writ j uris-

diction with that of the High Courts

Prior to the Forty-Second Amendment, the writ jurisdiction

of the High Court was considered wider than that of the Supreme
Court Under new Article 226 the writ jurisdiction of High

14 21 Charaniit Lai v Union ofIndia, 1950 SCR 669 ,
Slate ofMysore v Chandra*

Mora AIR 1965 SC 532(537)
22 ihmmat Lai v Stale of Af P , 1964 SCR 1122

23 Ibtd , see ohsQ Detnlal v S T O , AIR 1965 SC 1150
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Courti Which were established subsequently) got the power to issue
prerogative writs as successors of the three Supreme Courts respec-
tively within the limns of their original jurisdiction

As explained by the Privy Council in Ryot of Gorahandko v
Paslalsimedi1*, the old Supreme Courts possessed the power of
issuing prerogative writs within the limits or their original jurisdic-
tion and outside that jurisdiction only as regards “European
subjects "

The Code of Criminal Procedure of 1872 was only applicable
to the mofussil coutts and it was ultimately consolidated in Act
X of 1875, The Legislature under Section 82 took away, for
certain purposes, the powers of the three Chartered High Courts
to issue the writ habeas corpus within the limits of their original

Jurisdiction and conferred instead the power to make 'an order in

the nature of habeas corpus for those specified purposes' Though
this Act was repealed by the Code of Criminal Procedure of 1882,
the jurisdiction which was not existing was not freshly added

In 1898, the Code of Criminal Procedure codified the right to

tne writ of habeas corpus by inserting Section 49 1 but in the original

Code of 1861 Section 491 was confined to the High Courts in the
three Presidency towns of Calcutta, Madras and Bombay and the

power was exercisable by them only in respect of their ‘ordinary

original civil jurisdiction* Hence Section 491 was not available

when the person detained was outside the limits of the Presidency

towns 90

The Criminal Procedure Amendment Act, 1923 extended

Section 491 to all the High Courts and in respect of their 'appellate

criminal jurisdiction’, so that all the High Courts in India could

exercise the jurisdiction under Section 491 in respect of their

respective territorial jurisdictions but not when the prisoner was

detained beyond the limits of such jurisdiction **

By enacting Section 491 had the Legislature taken away the

power of the Chartered High Courts to issue the old prerogative

writ of habeas corpus which they had inhented from the Supreme
Courts’ The question arose after Section 491 was introduced in

the Criminal Procedure Code On this point there was a

difference of opinion between the Calcutta1 * High Court on the

29
30

31
32

(1947) 78 IA 129(16°) „ , ^ „
tops v Enperor, 1LR (1918) 46 Cal 52 See also, D D Basu Commtnlanei

on the Constitution of India, Hfth Edition Vol 3, pp 440 441

Sorangapani v Enperor AIR 1940 Aag 30

Cirmdra Jfolh v Brnndra Noth, (1927) 3! CWN 594(613) M Cal 727 (per

Rankin, C J )
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Tbe Constitution has also narrowed down the scope for the
issue of the writ of habeas corpus by empowering the Legislatures to
enact laws under Schedule VII*® like the Preventive Detention Act,
etc During emergency petition will not lie even under Sec
Don 491, Or P C, 1898 Ma

However, it is the duty of the court to set free an individual
when once the court comes to the conclusion that there has been
violation of the constitutional provisions aj discussed above It

naturally leads to the very impottant extension of the jurisdiction
of the habeas corpus under the Constitution The constitutionality
of the very statute under which the person has been arrested or
detained can be challenged in the proceedings of habeas corpus

Article 21 guarantees that no person shall be deprived of his
personal liberty 'except according to procedure established by law ,

and the Supreme Court held that such law must be a valid law **

Thus the question for a court, deciding a habeas corpus case, is

whether the person is lawfully detained ? If he is lawfully detained,
the writ will not be issued On the other land if the court holds
that he is illegally detained the court will have to issue the writ of
habeas corpus as it is a Fundamental Right guaranteed to a citizen

of India under the Constitution

2 Writ of Mandatnn*

“Mandamus” literally means a command Blackstonc said

"A writ of mandamus is, in general, a command issuing in the
King's name from the Court of King's Bench and directed to any

S
erson, corporation or inferior Court of Judicature within the

.ing's Dominion, requiring them to do some particular thing

therein specified which appertains in their office and duty

Articles 32 and 226 of the Constitution of India refer only to

the 'prerogative writ of mandamus’ as distinguished from other

common law or statutory forms of a writ or order of mandamus
obtained in England

(i) History before 1950 —The Chartered High Courts of

Calcutta, Madras and Bombay were empowered to issue writs of

mandamus within the local limits of their ordinary original civil

jurisdiction Justices of Peace v Oriental Company, was the earliest

case In which the Calcutta High Court issued writ of mandamus on
Justices of the Peace who were within the town of Calcutta By
JmtOTrdW'ithr^Jeciifc-Rfeilei'iA.T; »th/>

33 The Conti lot on ofMu. Sch \ II Lwt I Ei try J, Lut HI, Entry 3
38a MakkmSmehv Stale of Punjab AIR 1964 SC 381

3J Gopalan v itate of Madras AIR 1 JjO SC 21, Ram Karajan v State of Delhi

(IJ53) SCR 652
40 3 BlacksUme s Com nentanes, 110
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The object of the writ of mandamus is only to compel any
public authority, including administrative and local bodies to act
When it has been shown that a tribunal has declined to consider
matter which it ought to have considered or has not decided the
case according to law, the writ of mandamus will compel such
authority to act

The writ of mandamus will not issue to correct an error or
irregularity in the judgment of a court which could be corrected
by appeal or revision where effective and convenient remedy
is provided by the statute which created the right which lsinfnng
ed ,*» where the aggrieved party would get an adequate remedy by
an ordinary action** in the civil court

The writ of mandamus will not be granted against some persons
as follows (o) The President or the Governor of a State for the
exercise and performance of the powers and duties of his office

(i) Against the Legislature 80
(c) Against persons who are riot

holders of public offices “ (d) Against an inferior or ministerial

officer who is obeying the orders of his higher authority **

4 Writ of Prohibition

The writ of prohibition is a prerogative writ, issued by a
superior Court to an inferior court directing the inferior court
not to exceed from the limits of Us jurisdiction in the performance
of its judicial duties M In its origin in England its mam object

was the maintenance of the King s prerogative upon which depen
ded public order in the administration oflaw M

The first case in which the Calcutta High Court asserted it*

jurisdiction to issue the writ of proh bition is to be found in lit

National Carbon Company 88 In Indumah Deal v Bengal Court of
Wards *• prohibiting them from acting upon their order whereby
they declared the petitioner as disqualified proprietor and taking

possession of her properties situated outside Calcutta, the writ was

47
48

42
oO
at

5
5)
j4

4a

luhwanatb\ Second AdJit onal D tjud*r AIR 19jI Aaj, f

Rn hd v I T I Conm on 10jt SCR 730 l oJa Roan 195»

SCR 583
it /of tat v V P AIR 195/ AH 2j7 (2f5) Fl)

Chotey Ulv S ale of U P AIR I Jjl All 228

Unman v Ra p amM AIR 1 153 MB 54
/it re Babul Ckand a AIR IJj l at 30J (31 1)

S r Ala tv Con ss one AIR 1 J52 Ma 1 113 (fl?)

Mathngton v JtS us 187j LR 10 CP 37j Co v Mayo ofLondon

(18C7)2 (II 23 ) ( 54)
1 134 C 72j Cl C 4j0
V> CWS 230
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under a law which is uself ultra vires or unconstitutional,” and (d)
in contravention of Fundamental Rights 17

4 Writ of Certiorari

The writ of certiorari is a prerogative writ whereby the
superior courts restrict the lower courts and courts of special
jurisdiction from exceeding their function as prescribed by
law

Viscount Simon, L C ,
in the leading case Ryots ofGarbandfio

V Zemindar af Parlaktmcdi ,i described the nature and scope of the
writ of certiorari thus '‘The ancient writ of certiorari in England is

an original writ which may issue out of a superior court requiring
that the record of the proceedings in some cause or matter
pending before an inferior court should be transmitted into the
superior court to be there dealt with The writ is so named
because in its original Latin form it required that the King should
‘he cectiBed’ of the proceedings to be investigated and the object
u to secure by the exercise of the authority of a superior court,
that the jurisdiction of the inferior tribunal should be properly
exercised Broadly speaking it may be said that if the act done
by the inferior body is a judicial act, as distinguished from being
a ministerial act, certiorari will l\e 1 his remedy « derived from
the superintending authority which the Sovereign's superior courts
and in particular King s Bench possess and exercise over inferior

jurisdiction This principle has been transplanted to other parts

of the King s dominions and operates, within certain limits, in

British India '

The earliest case in which a writ of certiorari was issued by the

Calcutta High Court was in Sager Dali’s case In this case Nor-
man, Phear, JJ removed the proceedings from the Court of the

Justices of the Peace for the town of Calcutta and quashed the

conviction The jurisdiction of the three Chartered High Courts

to issue the writ of certiorari was recognised by the judicial

committee of the Privy Council which approved ffand Lai Bose s

case®* A study of the cases decided by Calcutta High Court

reveals that in no case the High Court issued writ of certiorari

outside the town of Calcutta to any court or any person or body

of persons exercising judicial functions

In Pcnnegonda Vtnkalaraman v Secretary of State for India 0

Salts Tax Often v Buik PsaXtuh (19551 1 SCR 243
Bui, Supply Co v Unum ofIndus 1956 SCR 26? (277 B)

AIR 1943 PC 164 70 1A 129
1LR 1885 Cal 975
(LR 1929 Mad 179
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it u a constitutional duty of the Supreme Court and High Courts
to issue writ of cerhorart where an applicant has applied and if it
is a suitable case Secondly, only High Courts under Article 226
are given the power to issue the writ of certiorari for the redress of
any injury of a substantial nature by reason of the contravention
oT any other provision of any enactment or Ordinance or any
order, rule, regulation, bye law or other instrument made there-
under, or for the redress of any injury by reason of any illegality
ir any proceedings by or before any authority under any provision
referred to in sub clause (b) where such illegality has resulted in
substantial failure of justice In such cases the writ will he
according to the general principles governing cerhorart

Writ of cerhorart has so far been used in India to quash the
decisions of inferior courts or tribunals It is not used for remov-
ing proceedings to the High Courts for trial, probably because
that is possible under Article 268 of the Constitution ’* and
Section 526’* of the Criminal Procedure Code, 1898

In T C Basappa v JYagappan,
Mukherjee, J of the Supreme

Court said, “One of the fundamental principles In regard to the
issuing of a writ of cerhorart is that the writ can be availed of only
to remove or adjudicate on the validity of judical acts The
expression 'judicial acts' includes the exercise of quasi judicial
functions by administrative bodies or authorities or persons obliged
to exercise such functions and is used in contrast with what are
purely ministerial acts "

Whenever a writ of cerhoran is brought, the court must there-

fore determine, if the act complained of is judicial, quasi judicial

or purely administrative The duty to act judicially may also

arise by implication though the Act itself may not prescribe a
procedure embodying the essential elements of judicial approach
In a Calcutta case,7* it has been held that the use of words like

“adjudication'* or “adjudges" in the provision conferring the

power, indicated an intention that the authority was to act

judicially In Ishwan Prasad v Registrar of Allahabad University17,
it was held that the Chancellor had to act judicially m deciding

the reference made to him under Section 42 of the Allahabad
University Act

73 Article 228 empower! the II gh Ox rt to transfer lo itself any case pending

in » court r bordinair lojuf jt involves a substantial guestion of taw as

lo e interpretation of the Constitution

74 Section 526 of the Cr P C empowers the High Co> rt to transfer to itself

for trial any criminal case or appeal
75 AIR 1954 SC 440
70 D pa Pal v Uatvcrstljr efCalcatu AIR 1952 Cal 591
77 AIR 1955 Alt 13



D.D1AN IXOAL AM) COVSlmiTIONAL [QUf

“,"d nT”Ap^^u^r o“
m

purpose of the writ .< tn i u l
1

,

e> be erroneous The
LT^om J„S “,o°tr m

0rdw '' h,ch 11 >0

no. tubsutute£ «11
..A.,-, AAAi uic menu •

e!abSEd
l

by
Ct

law
r

from
rM,ram » tribunal

conferred b) the Legislature^ T? „
Jurisdl

‘F
110" "]uch « n °t

"here the authom? or bod v of til
°0t be

,

usued
* therefore,

complained of has no hmii
persons whose decision, is

act .5 a .Stall
“Ulh

K
rity ,0 act 15 a tribunal. , / fo

quashed by cerhoran
** SucB a 1,5 acts nefd no1 he

some simiknties them^h
'hll" t,'n eri CrrtW7»7» —In spue of

the writs or
‘ * “ §"« Terence between

against the ,fme c£ or
B
?
th "7lU a ' a^ble

judicial or quasi judicial nov^r, "a
n
?
m

.

el>» au ‘honttes exercising
of the superior court is the same

And tl, e ground of intervention
In India, violation Sr > .

deft« * jurisdiction
*

“ another important groundfor inten^uon
°r uncons,,tuUonfth,>- —AncuuDa

and cerl!nran are issued ”
r "P

le " rns t’™
1
-’

1
’11 «

the inferior court or quasi judicial Ir.hn
” »°f

.S
e P,roceM, ' r,gs before

“ P^vention while cLhorm ma i™ 1 1

.

TJ
,

,e oh^1 ^P^Uht x
tion or cure Prohibitum re«.?,

crvc *he dual purpose of preven
furlher tn excess of jurisdiction

,nbunal from proceeding
the order of court to be sent to

mjuirrs the record or
legality inquired into, and lTn^

*° thc suP t
'rior court to have its

’hrd » \\ here a *««*»). to have the order qua
c°u«t Prchtbutan t, obsiousK I

bptn rnadt' hj the inferior
enable the High CourM„Vu25h 5 ^ ar> « to
has been given, prohibition vvX nnt ^ deC,

J

,on U here a drasion
proceedings for enforcement of .7 ^ unIcss ‘here are pending
such proceedings pending it is trw V

decu,on But if there arc no
eer,wan W1» be the proper rem^ 1SiUP f^thUcn and the

5 Writ of Quo Warranto

ffiord
li«n I ut,« . ji , , ,

78 //in I ut,i> * j L—.j * ,™ w« liihi V Sr,AIR,955SC233

» «.*.££!”»«”

w

‘.g* "°l <»»>.«
1> Iba.

,

(|,P4)
1 KB (71 roiy r r,i rt,u*W Fifth lSi» \ S Vll pp

i Slir of



XIV] PBEROOAlrVE WWTS IN INDIA

at the instance of the King agains! any subject who claimed or
usurped any office, franchise or privilege of the Crown to enquire
by what authority hi supported his claim The writ of quo warran-
to in due course fell into disuse and led to the substitution of the
proceedings by way of information it the nature of quo warranto
Since that time there has been a tendency to extend the remedy
The remedy came to be available to private persons of usurpation
of any office created by Charter or Statute provided that the office
be of a public nature and a substantive office Under Section
9 of the Administration of Justice (Misc Provisions) Act, 1938
(1 2 Ceo VI Ch 63) information m the nature of quo warranto was
abolished The High Court granted an injunction restraining any
person from acting in an office in which he is not entitled to act

Before the Constitution of 1950 the three High Courts in the
Presidency towns were empowered to issue writ of quo warranto
within the limits of their original jurisdiction

The Constitution of India, under Article 32(2) and Arti-

cle 226 lias empowered the Supreme Court and the High Courts
to issue writ of quo warranto The object of this writ is to prevent
a person who has wrongfully usurped an office from continuing in

that office This writ calls upon the holder of the office to show
the court under what authority he holds that office In India the

writ of quo warranto has been used for two purposes, namely, m
cases of (a

)

usurpations of a public office, which is filled by appoint-

ment ,
(A) election to a public office, including office in a public

corporation The judicial decisions which will explain the nature

and position of the writ of quo warranto are as follows

In G D Karhare v T L ShtvdcM the petitioner applied to the

High Court for the issue of a writ of quo warranto against the

Advocate Genera] of the State on the allegation that he was guilty

of intiusion into the office of the Advocate-General, for at the date

of appointment he did not possess the necessary qualifications pres

cnbed for that office It was held by the Nagpur High Court that

a writ of quo warranto could issue as the office of the Advocate

General was of a public nature It became, therefore clear that

this will lie in respect of a public office of a substantial nature

In Jamalpur Arya Santa] v Dr D Ram,*1 the petitioner moved

the High Court for issue of a writ of quo warranto against the mem
bers of the working committee of the Bihar Raj Arya Pratinidhi

Sabha, a private religious association The High Court refused

the writ on the ground that a writ of quo-warranto does not lie

against offices of private nature

81 AIR 1952 J\ag 330, sec oho Hnmti Hasan v Bonnot Lai Rar AIR 1947

PC 90
82 AIR 1J54 Pat 291
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The power under Article 226 is exercisable ordmanl) for the

enforcement of a right or performance of a dut> at the instance of

the person who has been personally affected But an application

for the writ of quo u errcnta challenging the iegalitj of an appoint

mem to an office or a public nature is maintainable at the instance

of any private person, although he is not personally interested or

aggriesed in the matter In G D Kertere \ T L. Skevitn the

Nagpur High Court observed thus '‘In proceedings for a wnt or

$u9-u.arrcnt3 the applicant docs not seek to enforce any right of
his as such nor does he complain of any non performance of duty
to him What u in question is the right of the applicant to hold

the office and an order that is passed is an order ousting him from
that office"



IS

Constitutional History of India

The legacy which we have inherited from the ancient Hindu
period is a very rich legacy

1

It is more socio religious than
political The political institutions, built by Hindus during the
period of their ascendancy in ancient days* and bv the
Muslims’ when they wielded the sceptre, have become a thing of
the past. The British, when they became politically strong in

India, built a new constitutional structure on their experience in

England to suit their political ends in India They realised great

difficulty m completely ignoring the social inheritance of India
The interaction between political institutions and the rest of
human life has varied from time to time and country to countrv
It it not a surprise if Indian peculiarities continued to mould
and shape even English ideas and institutions which were gradually

introduced by the British in India

A study of the landmarks in the "Constitutional History of
India”, relating to the British period and aficr Independence
can be made under three parts, as follows

A India under East India Company, 1600-1858

B India under the Crown, 1858 1947

C Independent India, 1947«1976

A India under the East India Company 1600 1858

1 Early Charter* and growth of Company’* power

The English East India Company came to India as a trading

body in 1601 Queen Elizabeth granted a Charter in 1600 to ihe

Company for the purpose of trade in India and East Indies The
Charter of 1600 empowered the Company "to make laws, ordi-

nances, tic for the good government of the Company and its

servants and to punish offences against them by fine or imprison

ment according to laws, statutes and customs of the realm" The
Charter was not intended to control any territorial acquisition

by the Company in India James I granted a new Charter in 1609

1 Sh Kane, Hutoy «/ Dharmaiulra Vol 111, Chap XI , A L Basham Thi

Wtndtr that umi Ui a R C DuU Tht Hind* CmluMttm

2 For detailsm Chap 1, «t pp 16 of ihu Book

3. S,t Chap 1, «pp 18 20 of tbia Book

[ 365 ]
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and also changed the structure of the Government
of the Company in India

(£) It brought the Presidencies of Bombay and Madras to
some extent under the control of the Governor-
General of Bengal and thereby subjected the whole
of the Company's territories to one supreme Council
in India

(c) 1he supervision of the Company was entrusted to the
Ministry tn England

The Regulating Acts appointed a Governor General and four
Councillors for the govenment of the Presidency of Fort William
who were to hold office for five years and were made the supreme
authority in India The Governor General and Council were
authorised to make and issue rules, ordinances and regulations for
the good order and civil government of the Company’s settlements
at Fort William and other factories in the Presidencies The
Regulating Act, therefore, for the first time introduced the idea of
the federal system of Government in India

It was also provided by the Regulating Act that, “no rules,

ordinances and regulations made by the Governor General and his

Council” will be valid and have effect until registered in the

Supreme Court and approved by it

The Regulating Act also empowered the King to establish by
Charter a Supreme Court at Bengal The Supreme Court Has
accordingly establish d by the Charter of 1774 Thus the
Regulating Act created two authorities—Supreme Council and
Supreme Court in India

Defects in the Regulating Act — The Regulating Act gave

the first constitution to the Company s Government m India It

is said that behind th** British Parliamentary intervention in Indian

affairs the mam motive was financial and political Many grave

defects in the Regulating Act caine Co light when the working of

the two supreme authorities began according to the provisions of
the Act

The Act required that all the decisions of the Governor

General in Council will be made by a majority vote and the

Governor General wis n>t given power to override his Council

It made the position < f the Governor General weak and while

taking any decision he depended mostly on his Council Apart

Irom t’nis, bt’ner fiel

c

cis were Ttgarfiwrg tMwst-vniwAonvef
exercisable by th" Governor General and his Council, (h) the

jurisdiction of the Suj. nme Court and (n»7 the relation between

5 Cl ap V of t! s Bo< «. ieafo wlh a dels led account of the Rcguhtint; Aci

and «he Supreme Couits ofJud eature
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regulations were required to be sent to the Court of Directors and
the Secretary of State

(Ul) Pitt’* India Act, 1784 —It is another landmark in the
constitutional development of India It made important changes
m the administrative system of the Company m India It reduced
the strength of the Councils from four members to three The
Governments of Bombay and Madras were made subordinate to
the Governor-General in Council of Bengal Its special signifi-

cance also liei in the fact that it subjected Company's Government
lo the British Government’s superintendence and control The
power of the Court of Directors jn all political and diplomatic
matters was transferred to the Board of Control This system of
control continued in England up to 1858

The Board of Control was set up under the Pitt’s Act, 1784
It was empowered 'to superintend, direct and control all acts,

operations and concerns which in any way relate to the civil or
military government or revenues of the British possessions in EaJt
Indies’.

The Act provided that a copy of all despatches from Com.
pany's Government in India will go to the Board of Control The
Board of Control issued orders and instructions to and through the

Court of Directors but it was also given power to send the orders

directly to a Committee of Secrecy of three persons (which was
newly established by this Act) to be sent to tho Company’s officers

jn India. By practice and by convention the powers of the Board
were gradually concentrated m the President, a member of the

cabinet The Directors were still given some powers to seek llieir

co operation It is also said that the Pitt’s Act of 1784 .introduced

dual or double Government because Indian affairs were managed
in England by two authorities, namely, the Board of Control and
the Court of Directors

The Act of 1 78 1 increased the control of the Governor-General

and his Council over the Governments of Bombay and Madras

The centralisation of the legislative and administrative machi-

nery, and the steps towards unification which were initially taken

by the Regulating Act were taken a stop further by the Put’s India

Act of 1784.

(iv) Act of 1786 —Lord Cornwallis accepted the Govcrnor-

Gcnenl’s office on two conditions, namely, that he would also be
the Commandcr-in Chief, and the Governor-General should be

gnen power to overrule his Council whenever he considered it

necessary I ord Cornwallis laid down these two conditions after

making intensive study of the frictions which developed during

Warren Hasting’s period The British Parliament, in order to
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accomodate Lord Cornwallis passed the Act of 1785 It provides
that ths Coveraor General will also be the Cammander in Chi-f
of the Forces and it enabled the Gov eraor General to ov emd- ha«mncil whenever he considered it necessary Lord G>mwal<ab^ame famous due to h:s important judicial reforms in BeardHe introduced the ‘'Permxnet Settlement or Bengal”

Tlie Charter Act or 1793 -The Act or 1793 renew ed the
trade monopoly of the Company for another period of twenty
>ears and changed the constitution of the Board of Control by re-

, f^S
r
the

u
nUmber 0fl

H.
membera from s“ to five It alsopro-

ided ror the payment of salaries and expenses of staffof the Board
out oi Indian revenues

„JJ?e Chan“ Act of 17A3 contributed to tic growth of theS “
?
nd
r^ .

The Gottrnor General orBra^! mu notGovernor General of lnd.e, ml] he end hit Councilmf empower
d

I

rea “d eon,^,,l th' Government. or Bomb.,

vunrreed* ,

The Aa provided that the Governor-Genera! tciU

ba
P
, ot^fidrv'^lt

00''™0
? hc "til be etther in Bon-

Go'twnor
1

a, th
1' *nU>“"d "> mpeitede the local

ChaSo^^nf” TV813 ~'The Chaner °n813 i**™* lhc

fimume.tXn^tK^0!* pmo
i of «"“*> >«*» Forth-

Indian territories anH
fre,§m> of the British Crown over the

•utio^l ^nSveAj
*“ rCm0%Nl the doubt* by convti

Companv^^V^TOm\mVm
r
?v

,C
r*
0ni 03 ,be patronage of the

and ihe Commanded Chief hin^.f
G<>' n̂0r Gen^] ’ Owmon

of the Crown, and that of rrJ^K^T* <T^ u,r”J *e aPProra
]

of the President or the r^r? °f CoJnal, ,he »PProvaI
necessary for n?rJ5? . f^ Cont^o, Secondly. ,t was made
fulfil ihe requirement of

ended lo J0,a the Company’s service to

was a sort of^Ln.nJ r T ,erm 1 *t Hailey bury It*ort or .raining for the members or the aval service

years which flowed* thT^Chalr^
e Parliament dunng the twerty

iianal powers ^
Act of 18,3 "^ich gave addi

Governor CcLlndS ferities By an Act of 1814 the

autlmnzed to »mpc^ux^a^ H^ Go'™°” Council were

dcncy towns Rerularmn.
d
j
Ua their respective Presi-

p«t \n Act of 1823 estaS!
10 ** framed in th-s res

£ce of the oM R^Trf S*"* Court ,n Bombay »
poo rred to oppnttv, luvttee, STS- SL 'gSSJ?,



XV] CONSTITUTIONAL HISTORY OF INDIA 371

in India other than those under its service In 182J, many
chaages were introduced in the judicial administration of the
country by various regulations

The Charter Act of 1813 also provided that the copies of all
the Jam made by the three councils should be laid annually before
the Parliament It was done with a view to have strict control
over the legislative powers of the Councils tn India Thus there
Misted in India three separate legislative bodies to pass regulations
for ihejr respective territories By the experience of twenty years
the necessity of a central Legislature to govern all the Presidencies
was realised However, this matter was taken up by the ParJia
mem at the tune of granting a new Charter in 1833 to the Com
pany

(vll) Charter Act of 18331 —It was passed by the British

Parliament when "the Whig I iberal principles were politically

victorious, when Macaulay was Secretary to the Board of Control,
and James MiII, die disciple of Bentheca and admirer of his views
on legislation and codification was examiner of correspondence at

the India House ' *

The Charter Act of 1833* allowed" the Company to retain its

political and administrative power for the next twenty years i e till

April 30, 1854 The Charter granted to the Company the power
to administer the territory and revenue "in tnu t for His Majesty,
his heirs and successors, for the serviced the Government of
India’ It imposed a restriction on its commercial activities and
the Company ceased to be a trading corporation fhe provisioi s

of the Charter Act of 1833 are discussed in del ail earlier in Chap
ter XI, it is proposed here to state briefly some important high

lights of the provisions of the Charter of 1833, as follows

(a) It introduced changes in the constitution of the Board

of trade The President of the Board became a
Minuter for Indian Affairs and two Assistant Com
misnonen were appointed to assist him

(5) The Act removed all restrictions on the admission of

Briiuhers into India It also empowered the Gover

nor General in Council to make law or regulation

"to provide with all convenient speed for the protec

lion of natives of the said territories from insula and
outrages m their persons, religions or opinions ’’

7 For detailed study im Chapter XH Cl arter Act 1333 and Codification by

Law Commissions in fnd a , in this Book

8 Keith Cmitilutunial Historj »fMu> J>
131

9 It was passed on August 23 1333 and came into force on April 22, 1834
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(«) The administration or India was centralised and various

steps were taken in this direction The Governor-

General of Bengal was designated as the Governor

General of India The Governors and Councils of

the Presidencies of Madras and Bombay were direct

ed to obey all the orders and instructions issued by

the Governor General m Council For the whole

country only one budget was prepared by the Cover

nor General in Council

The Governor General m Council at Calcutta was also em
powered to make laws and regulations for all person!

living in the Company’s territories in India Thus the

power of the Presidencies to make rules and nguta

tions was taken away by the Act

The Indian Law Commission was appointed under Macau
lay to study, collect and codify the various rules and

regulations, civil and criminal after making a detail

ed study

Laws made by the Governor General m Council did not

require registration in any court but they were to be

placed before the British Parliament through the

Board of Control AU legislations were now called

“Acts” instead of “Regulations”

(d) The Council of the Governor General was enlarged and

a fourth member (known as Law Member) was add

ed to it But the fourth member was not entitled

to vote except when the Council met for the purposes

of making laws

(*) It provided that no native or natural born subject of

the Crown residing in India could “by reason only

of his religion, place of birth, descent, colour or any

of them'*, be disabled from holding any place, office

or employment under the Companv But in practice

it was not implemented

(vill) The Charter Act of IB53 —When the time far the

renewal of the Company’s Charter came in 1853, there was oppo-
sition from Indians and Englishmen for leaving Indian territories

in ihe hand* of the Company Petitions from the residents of Cal
cutta, Bombay and Madras (duly signed) were presented to the

"British "Parliament

However, the Charter Act or lBa3 was passed It simply
provided that the Company would retain possession of territories

rn India and govern them “m trust for Her Majesty, Her heirt

and successors, until Parliament should otherwise direct” This

time the Company's Charter was not renewed for any fixed time
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It was left at the discretion of the British Parliament to terminate
the ^mpany j authority whenever it considered suitable The

ct introduced changes in the Company’s authorities m Lngland

One of the important provision of the Act of 1853 made far*
reaching changes in the machinery for legislation in India The
haw Member of the Governor General's Council was given a
status similar to the other threo members of the Council He was
now entitled to sit and vote at executive meetings of the Council
The executive Council was enlarged for the purposes of legislation
by adding six more members, namely, one ChiefJustice one other
Judge of a Supreme Court, and four provincial representatives
Apart from these six members other six members were— the Cover
nor General, the Commander in Chief, three ordinary members
and one law member Thus m all the legislation making Council
consisted of twelve members The quorum was fixed at seven It

was the beginning of a distinction between executive and legisla

tive functions of the Government of India In the legislative

Council all the members were officially appointed and no non
official member was appointed in it It, therefore n a landmark
tn the legislative history of India

The Charter Act of 1853 appointed a Second Law Commit
Sion Its members were required to work in England and give

final form to the drafts prepared by the First Lasv Commission 10

(ix) Tbe Act of 1854 —The British Parliament by an Act of
1854 empowered the Governor General in Council to appoint spe

cial administrative officers in certain areas and to delegate them
the necessary powers These officers were appointed for Assam,

Central Provinces, Burma, tic
,
and were called Chief Commis

sioners

Summarising the constitutional position up to 1858, it can be

stated that the sovereignty over the territories acquired by the

Last India Company, vested jn the Crown but the territorial

possession, their revenues and administration were left in the hands

of the Company Thus the functions of Government and respon

sibility wen divided between three bodies, namely, the Court of

Directors and the Board of Control m England and the Governor-

General in India

3 Opposition of Company's rule and the Government of

India Act, 1858

In England gradually steps svere taken by the Charters of

1833 and 1853 to reduce the importance and power of the Court of

10 For the contributions of the Second Lew Commission, m Ch»p XII
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Direciorr or the Companj The grounds w ere prepared to abolishme Last India Company and transfer the Government or the
Indian lerntonei to the British Croton
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the Company A Cauacd of fifteen members was
constituted to assist the Secretary or the State for
India The Council became an advisory body on
Indian affairs For all communications between
England and India the Secretary of State became
the real channel

(«) The Secretary of State for India was empowered to send
some secret despatches to India directly without con-
sulting the Council He waj also authorised to cons
titute special committees of his Council

(d) The Crown was empowered to appoint the Governor
General of India and the Governorr of the Presi

dencics The appointment* of the Lieutenant Go
vernors of the Provinces or territories were made by
the Governor General subject to the approbation of
Her Majesty

(c) It also provided for the creation of Indian Civil Service
of the Crown under the control of the Secretary of
State for India

(/) All the property of the East India Company was trans
ferred to the Crown All treaties, contracts, etc
made by the Company remained binding on the
Crown

Thus with the passing of the Government of India Act11, an
important era of the East India Company’s rule in India came to
an end

B India under the British Crown 1858 1947

The dawn of a new era in the constitutional development of
India began with the transfer of power from the East India Com
pany to the British Crown in 1858 The Government of India

Act 185S, introduced many constitutional changes of far reaching

consequences and became famous as an Act for the Better Govern
mcnt of India 1858

The period 1858 to 1947 was an era of direct government by
the British Crown Some major policy decisions which were taken

during this period played an important role in shaping and mould
ing the future constitutional development of India Three phases

of the development during this period which came respectively

may be stated as the growth of representative institutions self

governing institutions and dominion status The national opimtm
and political situation in India were also greatly influenced by the

reactions of the forces of British imperialism nationalism and com
munahsm Some Acts of the British Parliament which are solely

12 Htpor!m JnAm Conililuboaal Rtfams, Sulim 59
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law making He was also empowered to appoint a President to
preside over the meeting of the Council in fan absence The port
folios or departments of work were distributed amongst the mem
bers of the Council Important matters were to be placed before
the meeting of the Executive Council Lovett writes, "thus the
Government of India became a cabinet Government presided over
by a Governor Genera! business being carried on departmental^
and the Governor General taking a more active and particular
share in it than is taken by the Prune Minister in a Western
country or than had been taken by any of hu predecessors ”lT

For the purposes of making law the Act empowered the
Governor General to enlarge his Council by adding not less than
six and not more than twelve members Not less than one half of
the members so appointed were to be non officials (some of them
Indians) for a term of two years Thus Indians were first of all

associated with for the purposes of law making The new Legisla

tive Council was authorised to make laws for all people Indians

Britishers and foreigners and for all courts of justice and public
servants within the territories of British India Certain limitations

were placed on the power of the Central Legislature regarding the
subjects just like that of the Charter Act of 1853 It was not em
powered to make laws affecting public debt or revenues of India,

religious rights military or naval forces, or relations between Indian
States and the Government

It was made compulsory to secure the assent of the Governor
General on every enactment passed by the Legislative Council
The Governor General was empowered to decline his assent or to

Withhold to or reserve any Act for Her Majesty s pleasure and
sanction The Governor General was also empowered to Issue

ordinance* independently which were to remain jn force for six

months unless disallowed by the Grown In the mean time the

Legislative Council was authorised to pass an Act on that subject

The Act also restored the legislative powers of the Provincial

Legislatures of Bombay and Madras For th* purpose of making

Laws the Executive Council of a Governor was enlarged by an

addition of not less than four and not more than eight members

for a term of two years These members were to be non officials

A Provincial Council empowered to enact laws for the Province

only but it was not authorised to pass laws on subjects of national

importance

Thus the Act of 1861 laid down the foundation of the legisla

tive system as is adopted in India even today Coalman observed,

"The whole effet of the Councils Act was to direct the political

17 Sir H Vcmcy Lovell Combndgi Huttiy efMta Vol VI, pp 22S-230
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deielopment of India, Umar* tha goal orderoocrauc rmemmtntb) a representative Legislature’* *»

2 The Indian High Courts Act, 1861
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more than sixteen nominated members *• The members were to
be nominated subject to the approval of the Secretary of State
It was laid down that two fifths of the Additional Members
were to be non officials for whom the principle of election was
conceded to a limited extent, though after being so elected, a mem
ber had to get himself nominated by the Government before he
sat in the Council The Act increased the powers of the Legisla
tive Council It was now permitted to discuss the annual financ-
ial statements under certain circumstances but without right to
vote on it or divide the house on any matter related to it On
matters of public interest the members were authorised to ask
questions but this was subject to such conditions and restrictions
as were prescribed in the rules made by the Governor General
Six days notice was required for every question

In the provincial Councils of Bombay and Madras the number
of Additional Members was also increased Their minimum
number was fixed at eight and the maximum number was twenty
The maximum number for Bengal was also fixed at the same level

Their functions were enlarged under this Act

fit) Its contribution —The Indian Councils Act of 1892

mainly contributed in three respects First, it increased the niun
ber of members in the Central and Provincial Legislative Councils

Second, the principle of election was introduced indirectly through
the garb of nomination on the recommendation basis Last, but
most important, the functions of the Legislative Councils were
greatly increased Thus it was for the first time that Indians were
to be associated with the highest legislative functions in the right

manner The productive seed of the principle of election of repre

sentatives which was thus sown in 1892 developed firmly in the

direction of parliamentarian responsible self government of India

5 The Indian Councils Act of 1909 The Minto Morley
Reforms

The political awakening of India* 1 towards the end of ihe

nineteenth century led British administrators and politicians n>

think m terms of introducing more reform* and gain more suppoi l

of landed aristocracy and the moderate elements in the Indian

National Congress The unification of India and Indians under a

strong and highly centralised government was no doubt mtr>duced

and strengthened gradually but a section of the British politicians

20 The Indian Councils Act 1661 provided for the mm i uo. . umber of t x

members and the maximum of twelve members
21 Tbc creation of Legistiture, the rite of middle class u i vers ty educat "

improved comm mcation system a id a poJ tie*! pren a)] these ficiors

changed the Irdinn conditions and led to pol lical awakening
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In the first place the principle of nomination was
recognised, and secondly, a large number of elected
members were to be returned by indirect election

(d) For elected members it was declared that the territorial

representation did not suit India and that “Repre
sentation by classes and interests is the only practicable
method of embodying the elective principle in the
constitution of the Indian Legislative Councils 1

(«) The functions of the Legislative Councils, both Central
and Provincial, were greatly increased The members
were given the rights of discussion and Supplementary
questions

(f

)

The Act imposed certain restrictions within which the
members or the Legislative Councils were required to

work They were not authorised to discuss the foreign
relations of the Government of India and its relations

with the Indian Princes They could not discuss some
other matters, e g matters under adjudication of a

Court of Law, for which a Legislative Council was not
competent, expenditure on Railways, tic

(11) Comments —The Morley Minto Reforms, no doubt
made significant improvements in the constitutional and legislative

spheres in certain respects The nomination of non officials and
the principle of election acquired indirect recognition though many
restrictions were imposed Indians0 were also appointed in the

executive council of the Governor General

The greatest defect of the Morley Minto Reforms was the

introduction of communal electorates for Muslims According to

SriJawahar Lai Nehru ' a political barrier was created round
them isolating them from the rest of India and revising the unify

mg and amalgamating process ' Thus the national unity forged

through centuries was broken with the blow m which specially

Lord Minto played an important role The bitter seeds ofstrife and
communal antagonism were sown which germinated and ulti

mately led to the creation of Pakistan in 1947 as a separate State

The constitutional reforms introduced were not because either

the Secretary of State or the Viceroy were interested in giving

India independent Parliament Morley4* frankly declared in the

House of Lords, " a Parliamentary system is not at all the

goal to which I would for one moment aspire”

23 In 1907 two Indian* K. G Gupta and Syed Hussain Bilgrami were made
members of Ifld a Council In 1907 Mr S P Sinha who later on be

came a Peer, was given a leat in the V iccroy s Executive Couric 1

St Motley s speech on Indian Council s BiB 1909 in the Houle of Lords on
Match 4 1909 St* A C Banerjee Indian Ctmilitutianal Deeuiunls Vol

2, pp 238-211
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The Morley-Mmto Reforms failed to afford an) solution to

the Indian political problem The Nationalist leaders in India

demanded after 1907 “Stvaraj or Self Government 1 * India was not

satisfied with minor reforms in the Legislative Councils which had

no power There w as echo of the great declaration of Lokmanya

Tilak “Stceraj IS our birthright, and we shall hive it” In

the Motley Minto Reforms there was no place for responsibiht)

which is "the savour of the popular government'’ u

6 The Government of India Act, 1919

(i) Circumstances and the Montague Declaration —
The Indian Councils Act of 1909 was Followed b) the Delhi Dur-

bar in 1911 for which George V the King of England, came to

India for the first time in history In his first announcement the

King transferred the Capital from Calcutta to Delhi It was also

realised that in the course of time the just demands of Indian

people for a large share in the government of their country' would

be satisfied It reflected a change of English policy in India.

The Government passed certain legislations to supress the

rising Indian ambitions The Indian Press Act of 1910, the Act of

1913 were all aimed towards this direction 'The Defence of India

Act, 1915 further empowered the Government and every effort

was made to suppress the political awakening of the Indians Thus
those Indian leaders who initially hailed the Morley Mmto Re-

forms became very disappointed, dissatisfied and frustrated Indian

nationalism rose very high under the impact or the First World
War In 1916 the Indian National Congress asked the British

Government to declare its future policy regarding self govern
ment in India The World War changed slightly the outlook of

English people regarding constitutional reforms m India Britain

wanted India’s full co-operation, in terms of money and man
power and army, in the First World War E D Montague, who
succeeded Sir Austin Chamberlain as the Secretary of State for

India, m his historic pronouncement before the House of Commons
on August 20, 1917 declared the future policv of the British Go-
vernment in India and said

“The policy of His Majesty’s Government, with which
the Government of India arc in complete accord, is that of

increasing association of Indians in every branch of the
administration, and the gradual dt^rbpnrnl of selfgo~fmsn*
institutions oath a tiro la the pn^rtssi re rra'isation of ttspnnllt

Gemrrtrnt in India as an i rtegral part of the British Empire Th"
progress m this policy can only be achieved by successive
stages The British Government and thr Governin' nt of

25 J P S ids, t diai C«v > AtiMj/ D< >r 377S 19/7, p 1 S3
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India must be the judges of the time and measure of each
advance ”**

Montague’s Declaration was considered to introduce “revolu-
Uonary changes” in the sense that it promised responsible Govern-
ment “in the familiar British way” It was a clear repudiation
of the Morley-Minto Policy which gave no concession for self-
government within the British Empire

With a view to prepare a scheme of reforms Montague came
to India in November 1917 He met top ranting Indian leaders
and studied the whole problem petsonally In consultation with
Viceroy, Lord Chelmsford, Montague drew up the Report on
Indian Constitutional Reforms which became famous as the
"Montford Scheme”” for India On the basis of this scheme,
the Government of India Bill was drafted which became an Act
in 1919

(U) Main provisions of the Government of India Act,
1919 —In us ‘‘Preamble" the Act of J9]9iaid down certain princi-
ples on the basis of which the reforms were to be introduced in India
An analysis of the Preamble brings out the following points (o)

British India would remain an integral part of the British Empire
(6) The aim of the British Government is to establish a responsible
Government of India (r) Progress m this direction will be
achieved by successive stages (it) The time and manner of each
advance will be determined only by Parliament («) The Parlia-

ment would be guided by the co operation of Indians and the sense
of responsibility shown by Indians (/} For the development of self-

government it is necessary to have increasing association of
Indians in every branch of administration and the gradual deve-
lopment of self governing institutions

The provisions of the Government of India Act, 1919 intro-

duced vital changes in (a) the Home Government in England,
(
b

)

the Government of India—Executive and Central Legislature, (e)

ihe Provincial Government, and (d) Civil Services The outlines

of some important provisions of the Act are briefly stated as fol-

lows*

In England, the Indian affairs were controlled by the Secretary

of State for India with the help of an India Council consisting of

a minimum of ten and a maximum of fourteen member* The
Secretary of State for India was also a member of the British

25 Par full text of Montague t Declaration, 1917, Jit A C. fcanerjee, hiutn

CvMitulimal DooimmU Vol III, PP * 3 ,

27 Montford Scheme was publ shed in July 1918 It created difference* bet

ween the extremists and Ihe moderate* in the Indian National Congrets

and affected the political unity of the Congrets
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Gab net The Act of 1919 introduced some changes in the cons

titution of India Council It was to consist of not less than eight

and not mote than twelve members Their term of oEce "as fixed

at five years at a fixed salary The number of Indians on it was

fixed as three The Secretary of State delegated some of the

powers to the Governor General m Council. Now only certain

classes of hills were to be referred to the Secretary of Stale for

approval before their introduction into the Central Legislature

Only in exceptional cases the Provincial bills were required to *wk

his pnor approval ts * J Similarly there was relaxation of control

over financial matters The Act provided for the appointment of

a High Commissioner for India who was to perform "agency

functions" as distinguished from political functions

The Act of 1919 made certain important changes in the func

tions, structure and methods of the Government of India The

Central Legislature was enlarged and made more representatu e

and given larger opportunities to influence the Government Some
changes were also made in the Central Executive but the relation

between the Executive and the Legislature remained the same

As regards the Central Executive authority, it continued to be

vested in the Governor General m Council Due to changed

relations with the Provincial Governments and possibility of m
creased worV the statutory limit upon the membership of the

Executive Council was removed Substantial representation was

given to the members of the Indian Civil Service m the Executive

Council and this practice continued for long till 1947 when after

Independence ministers were appointed m their place The number
of Indians in the Executive Council was increased to three m»m
bers The members or the Viceroy s Council were appointed by
the King on the recommendation of the Secretary or State for a

period of five years The Act also defined the powers and reli

Hons between the Secretary of State and the Governor General.

The Governor General became a very important and power
fu\ member of the Executive Council Hu unique importance was
because of his power to over rule the dectsioni of the Executive
Council The Governor General of India enjoyed v cry high status

as he was considered the representative of the King and was eo

titled to have direct contact with the Secretary of State for India
He was given wide powers m the legislative sphere The Governor
General was given the power of putting on the statute boob any
Bill which is even rejected by the Legislature, if he thought that

the Bill was essential for the administration and in ihe interests of

British India Thu power popularly known as
*'power of certifies

tion ’ was ui'-d by him on s-veral occasions He was also era

powered to issue ordinances for the country

28-31 s~ Punnul 71« Hulerf tj 1%£* p 179
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As regards the Centra! Legislature, the Act of 1919 introduced
several alterations in its constitution, composition and powers In
place of the old Imperial Council of one House only, the Act of
1919 made the Central Legislature bicameral which was to consist
of the Council of State Upper House and the Central Legislative
Assembly (Lower House) The Legislative Assembly, consisted of
145 elected members and the Council of States consisted of 60
members Thus in all there were 205 members in the two Cham
hen of the Legislature The second Chamber was introduced to
act as a check upon the lower house The principle of *'Separate
Communal Repreientation” was retained in the composition of the
Legislative Assembly and the Council of States The elected seats
were distributed among alt Provinces and in each Province they
w-ere distributed on the basis of communities and interests Thus
Landlords, Depressed classes, Muslims, Anglo Indians etc , many
classes and interests were represented in the elected seats The
franchise was direct but limited on the basis of ihc payment of
income tax and municipal tax tie

There was a considerable increase in the functions of the

Central Legislature The members were allowed to move motions
for adjournment of the House to discuss urgent questions of pub
lie importance They were also given right to ask supplementary
questions Except as regards finance, the two Houses had equal
and concurrent power

The Governor General was empowered to prevent either

Chamber from passing, discussing or permitting introduction of a

Bill, clause or amendment, which in his opinion affected the safety

or tranquility of any part of British India Matters relating to

public debt and revenues of India, religions, wage of British sub
jects, army, navy and foreign relations etc

,
could not be intro

duced in the Legislature without the previous sanction of the

Governor-General The Indian Legislature had no power to

alter or amend the Government of India Act, 1919 or any other

Act passed by the British Parliament for India

In order to remove the conflicts between the two Houses, the

Act of 1919 provided for joint committees, joint conferences and

joint sittings of the Houses

The Act of 1919 was not intended to introduce full responsible

government in the Provinces where its growth was required to be

gradual This object was secured by establishing a new system

which was known as "Dyarchy" Taking first the executive s de,

the subjects of administration were already divided into two lists

The Central and the Provincial The Provincial list was now
‘f’farther divided into two The Reserved and the Transferred sub

jects The Reserved subjects were of greater importance eg.
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police, administration of justice, land revenue, administration

tic were kept under the control of the Governor who was required

to distribute them amongst the nominated members of his Execu

tive Council The Transferred subjects were less important and

were supposed to require local knowledge t g , roads, buildings

local self government, sanitation health etc These matters were

to be distributed to those m msters who were appointed from the

elected members by the Governor The Governor in Council

which administered the Reserved subjects was responsible to Parlia

ment and consisted almost entirely of the Europeans If there was

no minister to administer a department under Transferred subjects

the Governor himself was empowered to assume its charge for the

time being

The size of the Provincial Legislature was increased There

was only one Legislature in each Province, known as Legislative

Council Their total membership varied from Province to Pro-

vince The nine Governor s Provinces were Bengal, Bombay,

Madras, Bihar, Orissa, U P , G P , the Punjab, Assam and

Burma The system of election introduced in the Councils was

direct, the primary voters electing the members but their classifies

tion on the basis of community, classes and interests was allowed

to continue The Councils were elected for three years The

Governor was given power to dissolve it early The functions

of these Councils were also increased
, the Legislatures made laws on

the subjects within their jurisdiction Their Bills required three

readings before being sent to the Governor to secure his assent for

the Bill to become law

The Governor was the pivot of all the administration He
was the final authority in the Reserved as well as in the Transferred

subjects He recommended names for appointment on his Execu

tive Council and on the High Court He appointed Indian Minis

ters from among the elected members of the Legislature and dutri

buted the portfolios among them He enjoyed very wide powers

m the Provincial Legislature also

(mi) Failare of the Montford Reforms —The reforms

introduced by the Act of 1919 failed to satisfy the Indian political

leaders and they proved a failure due to various reasons The
failure of the reforms was because of the external circumstances

as well as some inherent defects of the system of Dyarchy «
gave rise to friction It was an experiment made by the British

in Constitution making In theory also Dyarchy was unsound ai

it presupposes perfect division of various departments wh ch u

impossible and impracticable The inherent defect of the system

was aggravated by the way in which the Provincial subjects

were divided into Transferred and Reserved The Ministers we *

also not given full powers over their departments They found
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themselves greatly handicapped in the execution of their policies
by financial stringency Due to the peculiar composition of the
Legislative Councils, real ministerial responsibility was not possible
Ministerial responsibility was more a myth than a reality The
Governor and his nominated Ministers were very powerful The
executive authorities never allowed the public to enjoy all that
for which the Parliament enacted the Act of 1919 * s

7 The Simon Commission and subsequent developments
up to 1935

(i) The Simon Commission —The Government of India
Act, 1919 provided under Section 84 for the appointment of a
Statutory Commission "at the expiration of ten years after
the passing of the Act for the purpose of enquiring into the work-
tag of the system of Government and development of the represen
tative institutions in India, with a view to extend, modify or
restrict the degree of responsible Government then existing m
India” The Simon Commission was appointed in 1927, two
years earlier due to certain reasons 33 The Commission came to

India in February 1828 The terms of reference were based on
the provision of Section 8t of the Act of 1919 Indians strongly

opposed this Commission as no Indian was its member The
Commission consisted of seven members under the chairmanship
of SirJohn Simon The Commission submitted its report on June
24, 1930 It recommended that dyarchy should be abolished in
Provinces There should be no interference by the Centre in the
administrative and legislative work of the Provinces The Iran
chise in the Provincial Legislatures should be widened Commu
nal electorate must be continued As regards Central Assembly,
the Commission recommended that it should be called "Federal
Assembly” and it must be constituted on the basis of representa
tion of the Provinces and other areas in British India in proportion

of the population The Provincial Councils must elect the mem
bers representing Governor’s Provinces on the basis of proportionate

representation ensuring minority’s representation The official

members of the Federal Assembly should consist of such members
of the Governor General’s Council, as sit in the Lower House to

gether with the other nominated officials These were some of
the important recommendations of the Simon Commission
Though for the time being the Simon Report was shelved and
not considered but some of its suggestions played a vital role when
the Act of 1935 was framed

5? For detail if Kerala Putra Thi Working ofDjanhj in Mia p 57
31 Pressure of public opinion in India

,
and there was likelihood cf the Lab-

our Party coming to power in England in the next general elections The
Conservative Party, party in power, preferred 10 appoint the Corommion
during us tenure
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(i»J Nehru Report —The repercussion of Simon Conran
sion and the challenges of Lord Birkenhead the Secretar) ofSti*e
for India, to produce a Constitution which should be acceptable to
all political parties in India, led the Indian National Congress to
accept the challenge All Parties Conference met in Delhi co
February 23, 1923 and m Bomba) on Maj 19, 1928 and a snill
Committee * with Pandit Motilal Nehru as Us Chairman, basset
up to draft a Constitution for India The Committee produced a
memorable report which was ‘'masterly and statesmanlike” and
presented a Constitution which in fact reflected the highstaodird
01 learning in India Nehru Report was unanimously accepted
at I ucknou in August 1928 by the All Parties Conference When
the time came for its ratification diflocults arose when the parti**
examined minutely from their selfish isolated interest However,
a * t
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Indian political leaders expressed their appreciation, by issu
ing a manifesto, of the sincerity underlying the declaration and
the desire of His Majesty's Government to pacify Indian opinion

During the period 1930 to 1935, the ‘'National Movement”
was gaining strength It is also clear from the events and Con
Terences which followed Lord Irwin’s Proclamation The First
Round Table Conference, Civil Disobedience Movement, Gandhi
Irwin Pact, the Second Round Table Conference, Local Civil
Disobedience Mabatmaji’s fast, the Poona Pact, the Third Round
lable Conference, all these gradual historical steps and events
prove that the British Government followed a dual policy in Indn
On the one side it took the severest measures against the Congress
and to suppress the Indian political movements, and on the other
hand when it realised that suppression by force was not possible,

it pushed on with the work of making a new Constitution which
ultimately resulted in the Government of India Act, 1935

8 The Government of India Act, 1935

After the Act of 1919, the Government of India Act 1935**

was the second important milestone on the road to full responsible

Government in India It played a very important role in shap-
ing and moulding the new Constitution of India of 1950 The
Act of 1935 is said to be the product of four diverse forces, namely
Indian nationalism, British imperialism, Indian communahsm
and Indian Princes. The Act kept intact the supremacy of the

British Parliament Though the enactment of the Act disappoint-

ed ambitious Indian leaders and was forced upon the Indians

by the British Parliament, it was definitely an advance towards the

constitutional development of India The Act marked a radical

change of policy in two respects first, it introduced a ftdual

form of Government in place of the unitary form which was the

British policy since long, and secondly, the provisions of the Act
envisaged a federation to which the native States of India were to

accede The Act introduced partial responsibility at the centre,

established provincial autonomy and was aimed at forming an AH
India Federation but all of them were accepted in the Act subject

to certain qualifications Some of the important provisions of the

Act may be briefly stated as below

(i) Provisions of the Act of 1935 — (a) The Act provided

for the formation of an All India Federation All the Provinces

*mv Or jUnr ilhr ,
tktbi'aViLnrambuiavlmiy - pwailui-pvaihl'in*

atose in the case of native Indian States It was purely on volun

tary basis for the Indian States to join the Federation by an Instru

ment of Accession The Indian States and the Provinces were

36 Royal assent was given on August 2, 1935
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separately allotted seats in the Federal Assembly and the Council
of States The Viceroy was the representative of the Crown to

perform all his functions in India

The Act of 1935 provided for the dmsion of power between
the Centre and the units under three lists namely, Federal List,

Provincial List and the Concurrent List As regards the Con
current List, both the Federal Legislature and the Provincial
Legislatures were given the power to pass laws on subjects ai

stated in the list, but the Federal Legislature was m superior
position

(6) The Act of 1935 established dyarchy at the Centre and
the dyarchy which was established in Provinces, under the Act of

1919, was abolished At the Centre a part of the Federal
Executive was declared Reserved while another part was Trans
ferred The Reserved part consisted of the important subjects of
Defence External Affairs, tic In the administration of the other
federal subjects, the Governor General was to be aided and advised
by a Council of maximum ten ministers

(0 The Federal Legislature was to be bicameral, consisting
or the Federal Assembly and the Council of States Life of the
Federal Assembly was fixed for five years The Council of States
was to be a permanent body of which one third members were to
retire after every three yean The members from States were to
be nominated by the rulers The representatives from British
India were to be elected Communal representation in elections
was retained

(d) The powers of the Indian Legislatures were severally
restricted There were certain subjects on which neither the
federal nor the Provincial Legislatures were authorised to legislate,
t g , affecting the Sovereign or the Royal Family, tic There
were many non ratable items in the budget over which the Federal
legislature was given absolutely no control. The Governor
eneral was empowered to summon a joint silting of the two

Houses of the Federal Legislature when a Bill passed by one
imamber was rejected by the other, or was amended in a form
to which tne first Chamber was not agreeable The Governor
uen-ral was required to assent the Bills but he had also the right
to veto it or send back for reconsideration to the Chambers

(e) Another most lmportart provision of the Act of 1935 was
relating to the establishment of autonomy m the Provinces Thu
was in accordance with the August Declaration or 1917 The eld
dyarchial system in the Provinces was dropped and the disunc
tion between the Transferred and the Reserved subjects w*J
abolished Th» entire Provincial administration was placed
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under the charge of the popular Ministers who were to be appoint-
ed by the Governor, from among the members of the Provincial
Legulatures on the advice of a person who commanded majority
They were responsible to the Legislature The Governors were
empowered to take away, the whole business of the popular
Ministers at any time and establish their administrative contraI

Thu was the greatest defect of the constitutional system provided
under the Act

{/) The Act abolished the Indian Council of the Secretary
of State

(g) The Act established a Federal Court with original and
appellate jurisdiction to decide disputes between the federating
units, be*ween the Federal Government and a unit or units and
with regard to the interpretation of the Constitution However,
the Pnvy Council remained the final Court of appeal 91

(ft) The Governor-General had vast administrative, legislative

and financial powers under the Act of 1935 He was not merely
a constitutional head even in regard to the administration of the

Transferred subjects He was given very wide discretionary powers
not only of legislation but also powers over the Legislatures He
was empowered to enact Governor-General’s Acts and promulgate
Ordinances over the head of the Legislature

(al> Defect* In the Act of 1935 —Some important defects of
the Act of 1 935 were as follows

(a) Indians were not given control over the Government of
India They were not given power to amend the

Constitution Dyarchy which was introduced in 1919
in the Provinces was introduced at the Centre with all

its evil effects all over India

(b) The inauguration of the All India Federation depended
upon the condition that a specified number of States

joined the Federation The Act also gave the Indian
States the choice to join or not to join the Federation

(r) In the nutters of representation, ttc the Indian States

were given a privileged position The nominated

members of the Indian States remained loyal to the

British

(rf) Indirect elections to the Federal Assembly were

opposed The seats in the Legislatures were to be filled

cm ‘kin ’coais cS «mnntaak VKwi Gsrasnmalum.
influenced the Constitution in India and it was a hard

blow to the Indian nationalism

57 For ilUi U luird ng the Federal Court of India m Chap IX of tha

Book at p 223
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W The ducreuonary powers of the Governor Genera! and
the Governors were also criticised

(/) The Act of 1935 was based on the mistrust of Indians
in their Brit sh masters

9 Constitutional Development from 1937 to 1947

The Government of India Act was passed in 1935 but only its
part relating to the Provinces came into force in 1937 Conse-
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Crjpps Mission** came to India in March 1912 with a Draft
Declaration of the British Government and began constitutional
negotiations but returned unsuccessfully and empty handed in
April 1942

The failure of the Cnpps Mission further added to the existing

discontentment in the country against the British rule The
All India Congress Committee passed the "Quit India" Resolution
on August 8, 1942 The Resolution emphasized the necessity of
immediate ending of the British rule in India This movement
was violently suppressed by the Government The deadlock
continued up to 1944 when Mahatma Gandhi was released In
order to ease the political situation Mahatma Gandhi began
negotiations with Lord Waved Sri Rajagopalachan prepared a

plan in 1944 for a settlement with the Muslim League He
proposed a formula to which Mahatma Gandhi also agreed
According to it the Muslim League was to endorse the Indian
demand for independence and to co-operate with the Congress in

the formation of a Provisional Interim Government for the

transitional period subject to certain term* (as slated in the plan)

Mr Jinnah refused to accept it

(»u) The Wavell Plan, 1945 and the Simla Conference —
Lord Wavell, the Governor General and Viceroy of India gave a
broadcast speech on June 14, 1945 to the people of India and on
the same day L S Amery, Secretary of State for India made a
similar statement m the House of Commons in England In both
speeches the contents were the same The Wavell Plan provided
for a conference of representatives chosen by the Viceroy for the
purpose of obtaining from the leaders of various parties a joint list

or separate lists of worthy persons in order to constitute a new
Executive Council of the Viceroy Lord Wavell pleaded for "men
of influence and ability to be recommended by the various parties

who would be prepared to take decision and responsibility of
administration of all portfolios"

The conference was called at Simla on June 25, 1945 under

the Presidentship of Lord Wavell When n reassembled on July

14, 1945, Lord Wavell announced the failure of the conference

to reach any agreed conclusion It failed mainly because the

demands of Mr Jinnah were not acceptable to the Congress

The Governor General was not prepared to have an interim

settlement without the co operation and consent of the Muslim
League

The failure of the Wavell Plan made it clear that the Pakistan

38 For full text of the Crtpos Proposals 1942, in A C Bancrjee, Indian Cgiutt

tutimal Deatmtnb, Vo! IV, p 152
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that he will complete the work of the transfer of power wnhin the
next few months Lord Mountbatten’* Plan of June 3, 1947 as
accepted by the Indian parties consisted of the following two
essential proposals (a) The partition of India was inevitable
(i) The representatives of the Muslim majority districts and those
representing the rest of a Province m the Legislative Assemblies
of both Bengal and Punjab would meet separately and decide by a
simple majority vote whether their respective Provinces were to be
divided or not If either part decided in favour of partition this

would be made In the event of the partition being decided upon
each part would then decide whether to join the existing

Constituent Assembly in Delhi or the new Constituent Assembly
to be set up Legislation was proposed for transfer of power

The Mountbatten Plan was accepted by the Muslim League
and All-India Congress Committee Accordingly Bengal and the

Punjab were partitioned, Sindh and the N W F Provinces

decided to join Pakistan

The Indian Independence Bill** was passed by Parliament on
July 18, 1947

10 The Indian Independence Act, 1947

The main object of the Act of 1947 was to give legal effect to

the Plan of Lord Mountbatten

(1) Its provisions —Some important provisions of the Act of
1947 were as follows

(a) The Act provided for the partition of India and the
establishment of two Dominions of India and Pakistan

from the appointed day {August 15, 1947)

(4) The British Government was to have no control over
the afTairs of the Dominions, Provinces or any part of

the Dominions after August 15, 1947

(c) Territories of the two Dominions were defined but they

were empowered to include and exclude a territory

themselves

(rf) Until a new Constitution was framed for each Domi-
nion, the Act made the existing Constituent Assemblies

the Dominion Legislatures for the time being The
Assemblies were to exercise all the powers which were
formerly exercised by the Central Legislature, in

addition to its powers regarding the framing of a new
Constitution

(e) Pending the framing of a new Constitution, each of the

Dominion and all the Provinces were to be governed in

39 Introct iced in the British Parliament on July 4, 1947
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accordance with the Gos eminent of India Act, !°35
Each Dominion was authorised to male modifications
m the Government of India Act, 1935 under the Indian
Independence Act

(-/") Each Dominion would hate its own Got ernor General
though one person could act for both tn a dual
capacity

W laws in force in the two Dominions on August 15,
1947 would remain «o until amended bj the respective
Legislatures

(A) The right was giten to the Governor Genera! to Assent
in the name of His Majesty to an> late oT the Donumon
Legislature made in its ordinary legislatite capacity

(*") ^ provided for the termination of the suierainty
of the Crown oter the Indian States All treaties,
agreements and functions exercisable by His Majesty
with regard to States and their Rulers were to lapse
from August 15, 1947 It was also stated that the
existing arrangements between the Government or
Jndia and the Indian States were to continue pending
detailed negotiations between the Indian States and the
new Dominion

0 ) TJe office of the Secretary of State Tor India was to be
abolished and his worL was to be taken oser by the
Secretary of State for Commonwealth
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The Indian Independence Act of 1917, which brought about
this great change m the constitutional development of India, is
indeed "the noblest and greatest law ever enacted by the British
Parliament ’ It 13 a very important landmark m the constitutional
history of India In spite of the fact that the various political
issues and events since 1947 kept the Indian leaders extremely
busy, they also considered it worth while to devote their energies
to the Constitution making task

1 Role of the Constituent Assembly

The Constituent Assembly, formally the maker of constitutional
documents was a body of varying size Originally its members
were elected indirectly by communal groups of Provincial Lcgisla
tors in 1946 on an all India basis It did little work before the
British transferred power to Indians in 1947 After partition of
the country in 1947, the representatives of the Pakistan areas went
to form a separate Constituent Assembly at Karachi The repie
sentatives of the Muslim League in Indian territories decided to
join th“ Constituent Assembly The composition of the Consti
tuent Ajsembly changed as the representatives from the former
princely State artaj also joined it A body of some 300 members,
simultaneously acting as Legislature for the new State of India,
required to have its task carefully organised if it was to be success-

ful Indian leaders were specially interested m its successful
working and th-refore, it was made possible in three main ways
First, committees were set up to report on the mam issues of
principle and in these, national leaders like Nehru and Patel play
ed an important part Second, the Assembly's Constitutional
Adviser brought together a great deal of data on foreign constitu

tions and prepared on the basis of the commitee reports, a rough
draft Third, a Drafting Committee under the valuable chairman
ship of Dr Ambedkar prepared the detailed Draft Constitution

Ample debate took place on the committee reports and above all

on the Draft Constitution41 of India The third reading of the

Draft was from November 14 to November 26, 1949 The new
Constitution of India was signed by Dr Rajendra Prasad as Ihe

President of the Constituent Assembly on November 26 1949
The Constitution of India came into force on January 26, 1950

Three important pillars of the Constitution to which special

attention was given by the Committees of the Constituent Assem
bly were (a) a system of Government by ministers responsible to

Legislatures chosen by adult franchise was established at the

Centre and tn the units (Provinces)
,

(b) a federal relationship

4! Oa November 4, 1 9 48 the general discussion oa the Draft Constitution

began jn Ihe Constituent Assembly During the penod November 15,

1948 to October 17, 1949 the Draft was thorougly discussed by the ConsUtu

ent Assembly
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between centre and units was worhed out m detail ft) therela
lions among citizens and between citizens and tht State sttin a frame worl prouded b> the chapters on Fundamental Rightsdirecme ptmciples imperil) pmilrges and the independent? of

IdVmiSY* t,
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_ essentially a social document It is based on a social philosophy
and every social philosophy like every religion has two main
features, namclv, basic and circumstantial The former remains
constant but the Jailer is subject to change The core of a reli

giou ilwayj remains constant but the practices assoented with it

/nay change likewise, a Constitution like ours contatns certatn
features which arc so essential that they cannot be changed or
destroyed In any event it cannot be destroyed fiom within ”

Mathew, J howevt r stated

“The Constitution is a framework of great governmental
power* to be exercised for great public ends in the future is not
a pale intellectual concept but a dynamic ide « which must dorm
natc in any consideration of the width of the amending power
No existing Constitution hns reached its final form and shape and
become, as it were a fixed thing incapable of further growth
The Constitution of a nation is the outward and visible mamfesta
tion of the life of the people and it must respond to the deep
ptilsattoa for change within A Constitution is not an end in
itself, rather a means for ordering the life of a nation The
generation of yesterday might not know the needs of today, and,
‘if yesterday is not to paralyse today’, it seems best to permit each
generation to take care of itself

The Constitution of India, J950 is a written document con
taming 395 Articles and nine Schedules It has been amended
forty-two times, the Forty Second Amendment being drastic and
pervasive The Constitution has been refurbished to achieve the
socio economic revolution envisaged in Pari IV of the Constitu
tion The salient features of the Constitution are

(») The Preamble, as amended, states

WE, THE PEOPLF OF INDIA having solemnly resol

ved to constitute India into a SOVEREIGN SOCIALIST
SECULAR DEMOCRATIC REPUBLIC and to secure to

all its citizens

JUSTICE social, economic and political,

LIBERTY of thought, expression, belief, faith and wor-
ship

,

EQUALITY of status of opportunity,

and to promote among them all

FRATFRNITY assuring the dignity of the individual

and the unity and integrity of the Nation

,

IN OUR TONST1TU1NT ASSEMBLY this twenty-

sixth day of November 1949, do HFRFBY ADOPT, ENACT
AND GI Vr TO OURSELVrS THIS CONSTITUTION
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The Preamble shows that the authority of the Government or
India is derived from the people The Constitution thus becomes
a sacred document India is declared a "Sotereign Socialist
Secular Democratic Republic” in the Constitution It also points
out to the source of the Constitution The Preamble states the
objective which the Constitution was designed to secure to all the
people of India social, economic and political justice, freedom
of thought, expression, belief, faith and worship, equality of status
and of opportunity and equality before law, fraternity assuring the
dignity of the individual and unity and integrity of the Nation

Preamble to the Constitution helps the Judges of the
High Courts and the Supreme Court of India to interpret the
various provisions of the Constitution in a right manner The
language of the Preamble will enable Judges to find out the real
intention of the Fathers of the Indian Constitution and thus to
remove any uncertainty and ambiguity

The Constitution makers gave to the Preamble the pride of
place It embodies in a solemn form all the ideals and aspirations
for which the country had struggled during the British regime
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The Preamble was adopted by the Constituent Assembly after
«Ae entire Constitution had been adopted

It hardly makes any substantial difference whether the
Preamble is a part of the Constitution or not

The Preamble serves several important purposes Firstly, it

indicates the source from which the Constitution comes viz the
people of India Next it contains the enacting clause which brings
into force the Constitution In the third place, it declares the
great rights and freedoms which the people of India intended to
secure to all citizens and the basic type of Government and polity
which was to be established

The true function of the Preamble is to expound the nature
and extent and application of the powers actually conferred by
the Constitution and not substantially to create them

(»i) India has been declared to be a socialist republic The
thrust of Part IV is also towards the welfare of ommon man and
bridging the gap between the rich and the poor

(us) The Indian Constitution has been declared secular

Secularism has been an important feature of the Indian Const!
tution affording freedom of religion and religious beliefs

The rights of minorities are specially guarded (Articles 29 and
30) The right of religious and linguistic minorities to establish

and run educational institutions of their choice has been affirmed
in the widest terms 41

(ic) The Constitution establishes a democratic set up in the
country The Legislatures of the States and the Parliament of
India are both elected Provision is made for elections at regular

intervals The people are given the opportunity to choose their

masters after regular intervals The ministers are responsible to

the Legislatures and through them to the people

(r) The Constitution provides for a federal form of Govern
ment in India In India the circumstances demanded the estab

hshment of a strong Federal Government Every effort was made
to make a strong Central Government It was done on the basis

of experience gained through the Indian history It was also to

maintain national unity against any foreign enemy and also against
any internal enemy who may plan to separate any Province

ffcarutbejCfintxaLGovexuronot _TbuxAbe_ Parliament l^enen ve;v
wide powers to frame legislation under the Union List and the
Concurrent List A final power to interpret this Constitution is

given to the Courts The Constitution has combined certain uni

Jary features also with the federal structure The President of

tt AhmtJabad St \« trtCtlUgtY Stott e/Cajo at (107 V) I SCC 717
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India is authorued to take o\er administration of any State in
case of the failure of constitutional machinery in that State

(n) The Constitution provides for a combination of the Presi
dential and Parliamentary systems of Government in India.
I hough the President of India is the Constitutional head of the
State yet the system of Government is just like that of the British
1 arliam ntary system The Indian President is elected periodically

T**e Supreme Court in Shamskn Singh v Stale ofPunjab*' held

The President as well as the Governor is the constitutional or
formal head The President as well as the Governor exercises his
powers and functions conferred on him by or under the Consutu
non on the aid and advice of his Council of Ministers, save in
spheres where the Governor is required by or under the Constitu
non to exercise his functions m his discrenon Wherever the
Constitution req ures the satisfaction of the President or the
Covernor for the exercise by the President or the Governor of any
pwver or lunction the satisfaction required by the Constitution u
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However Cotak Nath cast was overruled by KesavananJa Bkarati
cut which upheld Parliament's right to amend every part of the
Constitution including the Fundamental Rights as long as it did
not affect the “basic structure and essential features” of the
Constitution This ratio of Kesaoananda Bkarati was applied in the
P M’s Election cast*9* while considering the constitutionality of the
39th Amendment

However Article 358 as amended by the Forty Second Amend
mem seeks to place the entire matter beyond judicial review
Clauses (4) and f5) of Article 368 as inserted by the Forty Second
Amendment read as follows

“(4) No amendment of this Constitution (including the
provisions of Part III) made or purporting to have been made
under this article (whether before or after the commencement of
Section 55 of the Constitution (Forty Second Amendment)
Act, 1976) shall be called in question in any court on any
ground

(5) For the removal of doubts, it is hereby declared that
there shall be no limitation whatever on the constituent power of
Parliament to amend by way of addition, variation or repeal the
provisions of this Constitution under this Article *

(mi) An important feature added by the Forty Second
amendment is the inclusion of the chapter on “Fundamental
Duties” which reads

“Fundamental Duties —It shall be the duty of every citizen

of India

—

() to abide by the Constitution and respect its ideals and
institutions, the National Hag and the National
Anthem

,

() to cherish and follow the noble ideals which inspired

our national struggle for freedom

,

(e) to uphold and protect the sovereignty, unity and
integrity of India

,

(<f) to defend the country and render national service when
called upon to do so

,

(e) to promote harmony and the spirit of common
brotherhood amongst all the people of India transcend

ing religious, linguistic and regional or sectional

diversities, to renounce practices derogatory to tiie

dignity of women

,

(/) to value and preserve the rich heritage of our coropo ite

culture,

’ flb 1975 Sup; SCO I
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(g) to protect and improve the natural environment include

mg forests, lakes, rivers and wild life, and to have

compassion for living creatures

,

(A) to develop the scientific temper, humanism and the

spirit of inquiry and reform

,

{*) to safeguard public property and to abjure violence,

(j ) to strive towards excellence in all spheres of individual

and collective activity, so that the nation constantly

rises to higher levels of endeavour and achievement ” '

The Fundamental Rights, then, are to be read subject both

to Part IV and Part IV-A A citizen’s rights cannot clearly run

counter to his duties

(ix) Every effort is made in the Constitution to make the

judiciary independent of executive The President appoints

Judges or the Supreme Court and the High Court after due

consultation with the judicial authorities

(x) The Constitution provides for the power of judicial review

of the legislation passed by the Parliament or States Legislatures

Judicial review, both in the Supreme Court and in the High
Courts, has been made subject to two-third majority holding

against the enactment (Articles 144A and 228A)

(xi) Another important feature of the Constitution u consutu

tional guarantee for the safeguard of the Fundamental Rights

of citizens as stated under Part III (Articles 12 to 35) of the

Constitution Under Article 32 right to move the Supreme Court

for safeguarding the Fundamental Rights, is itself a Fundamental
Right The Supreme Court and High Courts are empowered to

issue writs to safeguard the Fundamental Rights

But as already stated Fundamental Rights have now to be

read subject to Fundamental Duties and the Directive Principle*

of State Policy, or at any rate, they cannot override Parts IV
and IV-A

(xu) The Constitution of India also provides for the

Directive Principles of State Policy which the Government has to

keep in view as guide line for its policy and for the welfare of the

people of the country

With the decision to Kesmanania Bkaratt v Slate of Kerala, the

Directive Principles have emerged to a posiuon of pre-eminence

Said Justices Shelat and Grover, JJ that

“While most cherished freedoms and rights have been

guaranteed the government has been laid under a solemn d- >



XV] CONSTITUTIONAL InSTORY OF INDIA 405

to give effect to the Directive Principles Both Parts III and
IV which embody them have to be balanced and harmonised
—then atone the dignity of the individual can be achieved It

was to give effect to the mam objectives in the Preamble that
Parts III and IV were enacted

Parts III and IV essentially form a basic element of the
Constitution without which its identity will completely change
A number of provisions in Parts III and IV are fashioned on
the V N Declaration of Human Rights

Our Constitution makers did not contemplate any dishar

mony between the Fundamental Rights and the Directive

Principles They were meant to supplement one another
It can well to be said that the Directive Principles prescribed
the goal to be attained and the Fundamental Rights laid

down the means by which that goal was to be achieved "

Hegde and Mukherjea, JJ however stated

“The Fundamental Rights and Directive Principles

constitute the ‘conscience of our Constitution The purpose
of the Fundamental Rights tj to create an egalitarian society,

to free all citizens from coercion or restriction by society

and to make liberty available for all The purpose of the
Directive Principles is to fix certain social and economic
goals for immediate attainmentby bringing about a non violent
social revolution Through such a social revolution the
Constitution seeks to fulfil the basic needs of the common man
and to change the structure of our society It aims at making
the Indian masses free in the positive sense Without faith

fully implementing the Directive Principles it is not possible

to achieve the Welfare State contemplated by the Constitu
tion Equally, the danger to democracy by an over emphasis
on duty cannot be minimised Indeed the balancing process

between the individual rights and the social needs is a delicate

one This primarily is the responsibility of the State’ and
m the ultimate analysis of the courts as interpreters of the
Constitution and the law *'

Beg, J (as he then was) placed the matter in perspective by
saying

“It is not right to characterise the f undamental Rights

contained in Part III, as merely the means whereas the Directive

Principles, contained in Part IV as the ends ol the endeavours of
the people to attain the objectives of their Constitution On the
other hand it would be more correct to describe the Directive

Principles as laying down the path which v. as to be pursued by
our Parliament and State Legislatures m movinj, towards the

objectives contained in the Preamble Indeed, fiom the point of
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view of the Preamble, both the Fundamental Rights and the

Directive Principles are means of attaining the objective which

were meant to be served both by the I undamental Rights and

Directive Principles 1 undamental Rights are ends of endeavours

of the Indian people for which the Directive Principles provided

the guidelines It would be difficult to hold that, the necessarily

changeable limits of the path, which is contained in the Directive

Principles are more important than the path itself

Perhaps, the best way of describing the relationship between

the lundammtal Rights of individual citizens, which imposed

corresponding obligations upon the State and the Directive Prtnci

pies, would bt to look upon the Directive Principles as lading

clown the path of the country's progress towards the allied

objectives and aims stand in the Preamble, with Fundamental

Rights as the limits of that path, like the banks of a flowing river,

which would be mended by displacements, replacements or

curtailments or enlargements of any part according to the needs

or those who had to use the path

Primarily the mandate in Article 37 was addressed to the

Parliament and the State Legislatures, but, in so far as Courts of

Justice can indulge in some judicial law making, withm the intcr-

sticis of the Constitution or any stature before them for construe*

tion, the Courts too are bound by this mandate"

The addition of I undamental Duties has added a new di

mcnsion and the predominant feeling that has emerged has

brought down fundamental rights from the pre-eminence they

once held

3 Amendments to the Constitution of India from 1951 to

1974

The Coi siitutun is a document of great importance which
dctcrmin s the rnmp'Wition and functions of the different organs
of the. hovrnmi nt u 1 it also states the rcl itionvhip between the

Government and the citizen It is said to be “The Gtnernl Will
of the p >ple e vpress d in a halt mal \vvcmbly” of a country

In an indepei dent country, a written Constitution is the direct

result of th* *1 termu an n of the pcop! r garding the system
acccrdmg to id i i thev w at th ( overnment 1

1

function \cc» r

dm? to I draund P u-c, C mstuuii >n n an ever growing tl im,

nod is perpetual y cot ir mm as it embodies the spirit of the

tiatim It n enriehrd at present by ib put influences and it

makes the future richer ill in ihe present ' It therefore n cans

that th written Consti ut t shy i Id net be tigid but IlexihSe

The rneihcd of strodeerg 1 angt_v by ju boat interpretation
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through decided cases , that come before the court, is slow as well

as limited Instead of leaving the important task of amending the
constitution entirely to the judiciary it is better if m the Constitu

tion ttsiir some provision is inserted to provide for the amendment
of the Constitution

In India ihc Constitution of India, 1950 is fortunately a
written document which was drafted by th<* Constitution makers
w the Constituent Assembly of India during 19 18 49 after India
was declared independent from the British domination The
Constitution under Article 368 provides for "Amendment of the

Constitution ' From 1950 to 1976 within a period of twenty seven
years the Parliament has passed forty two amendments to the

Constitution of India They were considered necessary by the

members of Parliament and the Government due to the changing
socio economic conditions of India Amongst the various factors

responsible for tilts change, it will be worth while to mention that

the implementation of three l ive Year Plans led to the unprece-
dented industrialisation of the country and it has completely
changed the whole outlook of the people The tr msition from
feudal era to the industrial era and the declaration by the Govern
ment of the * Welfaie State" as its goal, keeping in view the
Directive Principles of State Policy as stated in the Constitution,

made it necessary to introduce various reforms The Constitu
non of India was, therefore, amended several times to meet the
requirements of the growing nation and its changing needs, dur-
ing the past twenty seven years

The rapid succession of amendments during such a short life

or the Constitution of India, Is attacked by many critics as a sign

uf its weakness Some others feci that the Constitution should
not be made so cheap as to introduce amendments so quickly and
easily Still after a close examination and whnsivc study of the
changing economic and political conditions of India, one will ri *

alise that the Constitution was amended under certain compelling
circumstances only The Constitutional amendments through the

Parliament and the judiciary, are important milestones on the
road to the constitutional development oi India

The Supreme Court overruling ICC laknath v Stale of Pun-

Ja&w has now held in a thirteen bcndi decision in Kciavaianfa PI a
rah v Stair of I rra/a**, tint Parti intent's powei under Artich 360

Airprirtmlr mm’ tc cvnT mnviiu' < -Jury nnfont- <nr Ahr fi’nw
titutian, short of repealing the C institution is a wh il , as long n

t AIK 1 7 St nil
ti (i*>7 n i st <
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it does not change the "baste structure", "frame work” or

"essential features” of the Constitution The thirteen Bench

decision was delivered m nine judgments Finding the ratio or

the case is no easy task and critics disagree on what the Court has

in fact held 47 *

That Article 31 relating to right to property can be abrogat-

ed is undisputed but whether other fundamental freedoms can be

abrogated is doubtful since they may relate to the "basic struc

ture ' or form one of "essential features” of the Constitution,

such as the right of equality, freedom of speech and expression,

association, raosement and minority rights

Article 368 which related to amendment of the Constitution

has itself been amended by the Twenty fourth and Forty-Second

Amendments Newly added clause (4) exclude judicial resiew

while clause (5) makes the power of Parliament without any

limitation Article 368 reads

Power of Parliament to amend the Constitution and procedure
therefor — (1) Notwithstanding anything in this Constitution, Parliament

miy ui exercise of its constituent power amend by way of addition, vana
uon or repeal any provision of this Constitution »n accordance with the

procedure laid down u» this article.

(2) An amendment of this Constitution may be initialed only by the

introduction of a Bill Tor the purpose in either House of Parliament, and
when the Bill u passed in each House by • majority of the total member-
ship of that House and by a majority of not less than two-thud* of the
members of that House present and voung, the Constitution shall stand
amended in accordance with tl e terms of the Bill

rrosided that if such amendment sreVs to make any change in —
(a) Article 54, Article 55, Article 73, Article 162 or Article 241, or

(») Chapter IV of Part \ , Chapter V or Part VI, or Chapter I of
Pan M, or

CO >ny or the lists in the Seventh Schedule, or

(d) the representation of Slates in Parliament, or

Subba Rao, “TRr 7"» Jad/aimlr Gelalaath e*d Rua:e***lt P.SacU
(1973)2 SC.C (Jour)l

,
P k Tnpathi • fCtsc-anada Bharat, v Sun */

ArraU UAa 14 uu» , (1974) 1 SCC (Jour)3, Lpendra lUxi, ‘ 71/ Gwih-
Bharat end l1/ Timrr-/M tnmbvat

(1974)1 SCC (Jour) 45, H M Srmsi, "71/ fs-inwial iJitiu Can At
tW Cross Rc*li (1973)75 Bom LR (Journal) 49 ,

N A Palkjvala ‘71/
FatiamtOal Rt^hU Cart Comnnt

, (1973)4 SCC (Jour) 57, Joseph Minat
tur, ‘ Tkt Rati, ,f Rrsa-aaouh Bharat, Car, , (1974)1 SCC (Joi 0 71 .
Surendra Mall, " I\* Fanianvr.tal R t\u Cart , (1973)2 SCC (Jour) 32,
51ianful I litsn “J.duial Rrtuj- w* Sntu>a 3,/Z>A CanstJ. um ( 1 «/*/•
"n 0 At mr (1974)1 SCJ (Join) 1) and Bakshish Smeh, - Bit a
Jad-m/rtl’ , (U/4) 1 SQ[ (Jour) 08
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(ii) The Constitution (Second Amendment) Act, 1952 ro-rely

amended Article 81 because it was found that the limits laid down
in it could not be adhered to in practice tn the light of the actual

size of the country's growing population The am“ndment omitted

the words and figures “not less than one member for every 750,000

of the population”

(m) The Constitution (Third Amendment) Act, 1954 brought

about changes m the Seventh. Schedule, consisting of the three

Legislative Lists Its result was that the scope of the Union’s

legislative power was enlarged by the inclusion of certain items,

which were originally in the State List, and m the Concurrent List

(is) The Constitution (Fourth Amendment) Act, 1955 made
changes in Articles 31 and 31 A It provided that no property

shall be compulsorily acquired or requisitioned save for a public

purpose and save by the authority of a law which provides for

compensation No such law shall be called in question in any

court on the ground that the compensation provided by that law
is not adequate The Ninth Schedule of the Constitution was also

amended by adding a few matters The Amending Act of 1955

was specially passed due to the decision of the Supreme Court in

Stale of West Bengal v Bela Banerjee °

(») The Constitution (Fifth Amendment) Act, 1955 made
changes in Article 3 of the Constitution It provided a new proce

dure for ascertaining the will of a St3te Legislature with respect to

territorial or boundary changes which affected it

(w) The Constitution (Sixth Amendment) Act, I95G added
entry No 92 A in the Union List or the Seventh Sch-dule So
far as the State List was concerned it substituted another entry
No 54 It also made changes in Articles 269 and 285 dealing
with inter State Sales Tax

(cii) The Constitution (Seventh Amendment) Act, 195G
brought about the most comprehensive changes in the Constitution
It was a result of the enforcement of the btai*-* Reorganisation
Act, 1956 and the Bihar and West Bengal (Transfer of Territories)
Act, IDoG by which the territorial basts of the Union has been
fundamentally changed Part B and C States were abotished
along with the elimination of the institution of Rajpramukh and a
new category of States called Union Territories was brought >

existence It thoroughly overhauled the Constitution

I95t SCR 553 O'her caia wtrt»Oj>itaWii v SMiixr Sp* ani
Hr- C. LIS I9a» SCR 674 and SllefW B v B> •

1954 SCR 537 axl So \tr Ak-nii v B (1955)1 SCR 707
Set elst AIR 1959 SC 30.} MR I9S0SC lO^Jand AIR ls6I SC 1619
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the ninth place in the list or Union Territories in the First Sch

edule It mil be recalled that Pondicherry- was under French

colonial rule and the French Government handed it over to India

Follow rag the di jzrt transfer of Pondicherry to the Government
of India, constitutional steps were taken to provide for its integra-

tion with the motherland

Moreen ex, the Fonrteemh Amendment Act also enabled the

Parliament to proside the Union Territories of Himachal Pradesh,

Manipur, Tripura, Goa, Daman and Dm and Pondicherry unJa

Legislatures and Councils of Ministers on the pattern of former

Part C' states Parliament had already passed the Union Terri-

tories Act to provide these Union Territories with Legislative

Assemblies and Council of Ministers

(r-) The Constitution (Fifieenth Amendment) Act, 1Q63 rats

ed the retiring age of theJudges of Stale High Courts from 60 to

62 It also amends Article SI I relating to dismissal, removal or

reduction in rank of persons employed in an) capacities under th-

Union or a State by making provision for service of on- show-caus-
notice to the delinquent civil servant. It also amended Art. 217,
Art. 226 and Sch VII, List I, Entry 78

(*"*) The Constitution (Sixteenth Amendment) Act, l°o3
received the assent or the President along with the Fifteenth Amend
ment Act on October 7, 1953 It was passed to empow rr th*
Gos eminent to take action against secessionist propaganda and
activities. It provides that candidates standing for election to

Parliament and the State Legislatures, Ministers and Judges of the
Supreme Court and High Courts should swear or affirm allegiance
.to the country’s "sovereignty and integrity” It also amends
Article 19 to exclude secessionist propaganda activities from free-
dom of speech and expression

(**”0 The Constitution (Seventeenth Amendment) Act, 1°54
has enlarged the definition of 'estate* in Article 31 A and the
Ninth Schedule by more than 100 enactments passed in various
States The measure has aroused vehement opposition from the
vested interests and big landholders 11

(r'-n) The Constitution (Eighteenth Amendment) Act, 1*^55

provided for the creation of the two States of Punjab and Haryana
and constitution of Chandigarh as a Union Territory

(six) The Constitution (Nineteenth Amendment) Act, 1°55
amended clause (1) of Article 324 for abolition of the provisions

51 tlpbdd jaSr^a Sivir Jl_* «/ fciiulus. AIR 1955 SC 545 Sm aba
jAfoostl r Atzimvri Ofctr (1971)2 SCC 693 925
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^ far appointment of election tribunals for the decisions of doubts
* ' and disputes arising out of or in connection with election to Parlia-

ment and to the Legislatures of States

(«) The Constitution (Twentieth Amendment) Act, 1967
amended Article 233 by adding the new Article 233-A m order to
validate the appointment of certain District Judges m some States
of India This was an amendment to supersede a judgment of the
Supreme Court on the question 11

(x*t) The Constitution (Twenty-first Amendment) Act, 1967
amended the Eighth Schedule to the Constitution of India and
included Sindhi as the fifteenth language

(xni) The Constitution (Twenty-second Amendment) Act, 1969
made on September 25, 1969, provided for the formation
of an autonomous State comprising certain tribal areas m Assam
and the creation of a local Legislature or a Council of Ministers or
both for that State It was in pursuance of this Amendment that
the state of Meghalaya came into existence on April 1, 1970

(xxm) The Constitution (Twenty third Amendment) Act,
1970 made on 23rd January, 1970, amended Article 334 and
the Amendment provided that the reservation of seats for the Sche-
duled Caste* and the Scheduled Tribes in the House of the People
and the Legislative Assemblies of the states and the representation
ofthe Anglo Indian community in the I*>k Sabha and in the Legi-

slative Assemblies of the states by nomination shall continue up to
1930 instead of 1970 An amendment in Article 333 provided that
the Governor ofa state may, ifhe is of opinion that the Anglo-Indian
community needs representation in the Legislative Assembly of
the State and is not adequately represented therein, nomi
nate one member of the community to the Assembly For-
merly, the number was not specified Article 330 reserves certain

seats for Scheduled Castes and Scheduled Tribes in the Lolc Sabha
A similar change was made in Article 332 which deals with the

reservation of seats for Scheduled Castes and Scheduled Tribes in

the Legislative Assemblies of the States

(xxtv) The Constitution (Twenty fourth Amendment) Act,

1971 made on 5th November, 1971, establishes the sover-

eignty of Parliament to amend the Constitution and thus

upsets the decision of the Supreme Court of India in the Gulak Nath

tase After the Amendment, Parliament can amend even those arti-

cles which relate to fundamental rights guaranteed by the Constitu

tion This Amendment provides that nothing in Article 13 of the

Consumtioa of India shall apply to any amendment of the Constitu-

tion made under Article 368 of the Constitution The marginal

heading of Article 368 was changed and it was to read as “Power of

Parliament to amend the Constitution and procedure therefor”

Article 368 itself was amended and the Amendment provided that

52 Ch&uU hUhaxv StaU »J U P , AIR 1966 SC 1987
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notwithstanding an> thing in the Constitution, Parliament maj ia
exercise of its constituent power amend b> way of addition, varn
tion or repeal any provision of the Constitution m accordance with
the procedure laid down in Article 363 When the Amendment
is passed by Parliament, it shall be presented to the President who
shall give his assent to the bill and thereupon the Constitution shall
stand amended in accordance with the terras or the bill This
Amendment was upheld in Kastrmtnia Bhsrati Cast [{1973)4 SCC

.H The Constitution (Twentj fifth Amendment) Act, 1071
made changes in Article Si and added a new Ariide 31 C
Article 31(2) as amended provided that no propert) shall be
compulsorily acquired or requisitioned sa\e for a public purpose
and sa\e by authority of a taw which prosides for acquisition or
requisitioning of the property for an amount which may be fixedby such law or which may be determined in accordance with such
principles and given in such manner as mas be specified in suchaw No such Jaw shall be called m quesuon in an) court on theground that the amount so fixed or determined is not adequate or
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A. Prei.dcol a. .he ruler of an Indian rum - ^
anv tune before that date was recognised by me rresiue.

successor of ruch ruler, shall cease to e tecogm
On and

r
'h

n'

UC
“£r

r
? r.h

r

e pX P.™ ".re ^li.h.d and allSsSJX™ ic7jas
extinguished and accord,ng^rt

«
^r<sr • «*““°'

v

°

y pu[!e

or any other person was not to be pai y
.

(xxitt) The Constitution {Twenty seventh^Amen men
)^

1971, amended Arttde 239 A and
”f'“dded

or the Union Territories A new Article 1$

Article 240 was amended and Mizoram and^Aruna ^ alj0

desh were added to the list of the Uni
. Union T crritory of

provided that whenever the Legislatur
dissolved or the

Goa, Daman and Dm, Pondicherry« lo,«inded on

functioning of that body as Legu
239 thc President

account of any action taken u"der
, r suspension,

make regu-

may, during the period of such
.
_’
overnmeiU of that Union

lattons for the peace, progress and 8° 8 . . th , Amendment It

Territory A new Article 371 C ^^“KSutution the Pre

provided that notwithstanding anything
state of Manipur

iident may, by order made with *e5P® r a committee of the

provide for the constitution and funct
0f members of that

tion to be made in the rules of a£embly of the State and for

rules or procedure of the Legislative
order to secure thc pro

any special responsibility of the Gover
Governor shall annually

per functioning of such a committee
make a report to the

or whenever so required by the Presi
mil Areas in the

President regarding thc admimstraU
0 f the Union shall

State of Manipur and the executive P
lo the administra

extend to the giving of directions to the state

non of the said areas
„hth Amendment) Act,

(«wu) By the Constitution (Twenty eg 0*cring

1972, a new article Article 3 1 2-A ha*
f service of officers of

Parliament to vary or revoke conditi
Ue(j

certain services Also Ait 314haibc
Amendment) Act,

(ms) The Conatitulion t l
'wr

.

nI
;

'1"
[i f r::,i

(Amendment)

1972 mere), added the Kerala (Amendment) Ac.

Act 1969 and the Kerala ljs"d
„,„,um,n Thc mult 11 that

1971 ,n the Ninth Schedule to the Cons“
y court ofUw Tl"5

these two laws cannot be challenged

Act was upheld in Kesavananda Bharau

52a (1973) 4 SCC 225
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(xxx) The Constitution (Thirtieth Amendment) Act, 1972 was

passed by both houses of Parliament in August, 1972 Before this

\mendment, an appeal could be taken to the Supreme Court of

India on a certificate granted by a High Court that the amount or

\ aluc of the subject matter of dispute was not less than Rs 20,000/*

or that the judgment, decree or final order involved some claim to

property of the like amount As a result of the Amendment, an

appeal lies to the Supreme Court only if the High Court certifies

that the case involves a substantial question of law of general im*

portance and requires to be decided by the highest judiciary of the

country The Amendment has removed the condition that an

appeal lies only when the amount or value in dispute is not less

than Rs 20,000/ The result » that in future all appeals, irres-

pective of their monetary value, can be taken to the Supreme
Court provided they involve a substantial question of law It is

pointed out that whatever might have been the original justifica

non, cases of lesser value failed to get a verdict from the Supreme
Court even if they involved important questions of law As a

result of the Amendment, the doors of the Supreme Court will be

open to all those who feel that they have a substantial question of

law to be decided by the Supreme Court The Amendment u m
keeping with the new trend that property is not so important a fac-

tor to be taken into consideration as it used to be

(wri) By the Constitution (Thirty first Amendment) Act, 1973,

Article 81 was amended to provide for 525 members elected by
direct election instead or 500 while representation from Union
Territories was reduced from 25 to 20 Consequent to «he re-orgm
sation of the N E Areas, Articles 330 and 332 were abo amended

(xxxu) By the Constitution (Thirty second Amendment) Act,
1974 Arude 371 was omitted ana new Articles 371 -D and 371 E
added Thu was to solve the entangled problem of providing
equitable opportunities and facilities for people belonging to

different posts of the State in the matter of public employment and
education

(xxxui) By the Constitution (Thirty-third Amendment) Act,

1974, Artides 101 and 190 there amended and proviso, added
providing for non acceptance of resignation if the speaker by in-

formation, or otherwise or upon enquiry is satufied that the resig*

nation u not voluntary or genuine

(xxnr) B) the Constitution (Thirty fourth Amendment) Act,

1974 the Ninth Schedule to the Constitution was amended by inser-

ting \7 more State Acts in it All these Acts relate to land reforms

and were inserted under the power given by Article 31 B By thu

intendment the total number of entries reached 83
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{««) The Const.lut.on <Th« indent State of Sikkim

provided for association with
' ^ of India> the changes

But since Sikkim became part °f theU
. d by the Thirty

made by the Thirty fifth amendment were re*

ronh amendment Amendment) Act,

[xxxtt) By the (institution (Thtirtv
aJ lhe twenty

1975 Sikkim became part °f the V“ c”vv,,„ „as made by inserting

second State Special provision for S.kk.m

Article 371F . Amendment)

(xxxni) By the ComtHutton amended to

Act, 1975 the chapter on union

include Mizoram * „,»n<imentl Act,

(,«»,„) By the ^f‘“3
l

Sp,
y
e'.denta„d

Governor »»

Consequent changes were made m
ptovmOM

., ninth Amendment) Act,

{xxxix) By the Constitution (Thu y " dlgmtane* such as t e

1975 dispiites regarding th.:
el« ' “'^.d .he Speaker «.

President, Vice President, Prime
Courts and spe^ci p

placed outside the Jufi
sd
^
U
°uon by anolher authority No such

Hons were to be made for decision by ^ Uw
law could be called in question in a

h Schcdule by

This amendment further amended

adding entries 87 to 124 „„Hment) Act, 19'°

(xxxx) By the Conttrtntron (Forue* Am ^ terntoml waten

u was declared that all things
, ^ tbe exclusive «c

, waters,
or continental shelf and rej0

bnillj of the terr be
were to vest in the Union Thehmm

economlc zone are

the continental shelf and from time to tun

declared by law made by Pa
further

amended

By this amending Act N.nth Schedule was

include entries 125 to 188 Amendment) Ac .

MB, the Oon.tuu.mn lFor.vr^.eFh.bhc Se^
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Sovereign Socialist Secular Democratic Republic *

For the woids ‘unity of the Nation" the words "Units
and integrit) of the Nation" were substituted

(/) Laws in respect of antinational activities and asso-
ciations were made as exceptions to Articles M. 19
and 31

(r) In matters of judging the constitutional validity of
statutes the Supreme Court has been given the
exclusive jurisdiction to decide upon tbe validity of
Cent nl laws while the High Courts are to exclusively
decide upon the validity of State laws Only tf
alongwith the validitj of the State law that of a
Umtral law is also involved, the matter will fall within
the supreme Court’s jurisdiction

No law can be struck down unless so held bv two
thud majorty Also if the same question is pending
before several High Courts it can be called to the

Caut,
II

The Supreme Court can also transfer
cases from one High Court to another

furrttr include free legal a,d for indigent,, parti

S t.
,bc """tsetnent or induitnei

pr
j "'.'j", i"

d mvironmeni and safeguarding
A ' t,cl' 39 »> nrorndrd eo

Mirther safeguard children and youth
M !"p bCT" the introduction of a

Xt. .„e
t

l

,p
i'" ?

n ^ nndi'nemal Dune, or a emzen.

at onal 'bc '"sb"' P""''P'» and ideal, or

d?ce° 4
’ pa",0 ',sn’’ c,%,c lenie, morality and

U)
in accorcHiiel*

141

,? o
131

J
bc Pm,(knt has to fuoction

Mm “m 'He a,d and adv.rr or the Council or

b»* — «
“ -«- «
10

High appointed a, a

^ H
,'
sh Coon, and .heir po»er ,o

Sir imJd J?”
cu
,
njlI

,
rf undtr !he nrw Anmie 22GSCST" A '""' 227 » =>'» curtailed Hy

t<) Provision ha, been made f,r formum mc„<Tnbunal, to deal ,„h ,en.ee matter,r™
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industrial and labour disputes, land reforms urban
ceiling, ofTcnccs against socio-economic legislation for

tit,n exchange and smuggling etc

(

l

) Some changes have been made m ihe provision on
emergency to permit it being declared in respect of any
part of India

(ot) The provisions for amendment in Article 368 have
themselves been further amended to ptovidt that there

will be no limitations at all to the power of Parliament
10 make amendment further no amendment can b
called in question in any court on any ground

(n) There has been readjustment in the legislative lists in

the Seventh Schedule Significant is the transfer of
subjects of administration ofjustice and constitution of
courts, education, forests, wild life, and weights and
measures from State List to Concurrent J t*t
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Development of the Legal Profession

Development before 1926

Law, as a profession, appears to have been in vogue in anci
ent

1

and medieval* India though its concept was quite different
from what it is today The legal profession as it exists in India
today had its beginnings in the first years of British rule The
Hindu Pandits, Muslim Muftis and Portugese lawyers who served
under earlier regimes had little effect upon the system of law and
legal practice that developed under the British administration

The first real step in the direction of organizing a legal pro
fession in India was taken m 1 774 when the Supreme Court was
established in Calcutta pursuant to the Regulating Act of 1773

Clause 11 of the Supreme Court Charter empowered the
Court "to approve, admit and enrol such and so many advocates
and attorneys at law" as to the Court "shall seem meet" They
were to be attorneys of record and were authorized "to appear
and plead and act for the suitors” of the Court The Court could
remove the said advocates and attorneys "on reasonable cause

No other person whatsoever, but such advocates and attorneys so

admitted and enrolled were to be "allowed to appear and plead or

act" in the Court, for or on behalf of such suitors The “advo
cates" entitled, thus, to appear were only the English and Irish

barristers and members of the Faculty of Advocates in Scotland

the attorneys referred to were the British attorneys and solicitors

Tht Court was thus an exclusive preserve for members of the

British legal profession The same powers of enrolment were later

conferred on the Supreme Courts established at Bombay and
Madras An Indian lawyer had no right to appear before the

Courts

The Bengal Regulation VII of 1793 created, for the first

time, a regular legal profession for the Company’s Courts The
regulation gave power to Sadar Diwani Adalat to enrol pleaders

for all Company’s Courts Only Hindus and Muslims would be
enrolled as pleaders The next important legislation was the

1 Supra p 7
2 Supra p 30
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Indian University and fulfilled certain other caudixtrms la
Madras, a law graduate qualified to be admitted as a vakil if he
passed an examination in procedure and underwent practical
training with » practising lawyer for a year Similarly rules had
been made by the other High Goura also The High Courts were
given the power, under Section 6 of the Legal Practitioners Act,
1879, to make rules aj to the qualihcation, admission and certi-
ficates of proper persons to be Pleaders and Mukhtars of the
subordinate courts Under the rules framed by the High Courts
under the Legal Practitioners Act, law graduates who did not
possess the additional qualification to enable them to be enrolled as
the High Court Vakils, and non law graduates after passing the

pteaderslup examination conducted by ihe High Court, were
enrolled as Pleaders to practise before subordinate courts Besides

the Pleaders, there were Mukhtars who passed the Mukhtarsbip
examination held by «he High Court after passing the matriculation

or equivalent examination

Section 4 of the Legal Practitioners Act, 1879 empowered an
advocate or vakil on the roll of any High Court to practice in all

the Courts subordinate to the Court on the roll of which he was
entered and m any court in British India other than a High Court
on whose roll He was not entered and with the permission of the

Court in any High Court on whose roll he was not entered There
was a proviso however, to the effect that this power would not
extend to the original jurisdiction of the High Court in a Presi-

dency Town

On the original sides of the Calcutta High Court only the

Advocates i e ,
the Barristers of England and Ireland and the

Advocates of Scotland, were entitled to appear and plead, on the

instructions of an Attorney These Advocates were also entitled to

appear and plead on the appellate side of the High Court and

subordinate courts The Vakils of the Calcutta High Court were

not entitled to act or plead on the original side or m appeals from

the original side The Madias High Court had, however, altered

its rules, as early as 1886, and permitted the Vakils admitted under

the Rule* of 1833, and the Attorneys to appear, plead and act for

suitors on the original side The result, therefore, was that in the

Madras High Court there remained no distinction between

Barristers, Vak»l* and Attorneys as regards their rights to appear

and plead on the original side Under the new Rules, the \ akils

and Attorneys could also act on the original side while ihe advo

cates had to he instructed by an attorney In the Bombay Ji‘g“

Court the Vakils were not originally permitted to act or plead on

the original side This posit,on, however, later changed and a

non Barrister, on passing an examination conducted by the Hign

Court became eligible for enrolment as Advocate entitled to

appear and plead on the original side The only limitation was
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2"* the Advocates of the Original side, whether Barristers or non-
namsters, had to be instructed by an Attome> before they could
appear and plead on the original side

The Indian Bar Committee, 1923
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ment and their names should be forwarded by the State
Bar Council to the all India Bar Council for being
entered on the common roll

The Committee also recommended that there should be no
further recruitment of non graduate pleaders or mukhtan

The Committee also felt that the essence of an all India Bar
uthe capacity or the right of its members to practise in all the
courts in the country, the highest to the lowest, and recommended
that the requirement of leave for practising in any other High
Court under Section 4 of the Legal Practitioners Act, 1879 should
not exist

A majority of the Committee were of the opinion that the idiu
tence on a certain number of yean* practice m a High Court at a
condition or eligibility of the Supreme Court had not yielded
satisfactory results and that it was best to let an advocate have the
freedom to practise in any court including the Supreme Court
irrespective of his standing at the Bar

On the question of the continuance of the dual system in the
High Courts of Calcutta and Bombay and their original sides the
Committee concluded that there was no reason for the abolition of
the system as ‘'the dual system u nothing more than a division
of labour which necessity

- enures for the better preparation of tho
case and enables the Advocate to effect a better and forceful pre-
sentation of the client's point of view before thejudge ” The Com-
mittee was also of the view that the system would not in any manner
be inconsistent with the creation of an all India Bar with a com
mon roll of Advocates as the "right to practise in all Courts does
not mean that the rules of the Courts where the Advocate* go to

practise may be ignored What is meant is that there should be no
rule of any court preventing any advocate ordinarily practising in

any Other court from exercising his profession in the first mentioned
court in the manner in which an advocate ondmardy practising

in that Court may do "

The Committee also recommended creation of an all India Bar

Council and State Bar Councils Under the Indian Bar Councils

Act, 1926, the Bar Councils were merely advisory bodies and the

power of admission, suspension and removal from the Roll ofAdvo
cates was entirety vested in the respective High Courts Subject to

Mvsnr lafeg&ardt, f-be Ccxoaxlte* .suggested that in the interests of

an autonomous national Bar, the power of enrolment, suspension

and removal of Advocates be vested in the Bar Councils The

Committee did not feel the need for a separate Bar Council for the

Supreme Court as every Advocate on the common Roll shall be

entitled as of right to practice in the Supreme Court and would be
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amenable to the jurisdiction of the appropriate State Bar Counr »-

and of the all India Bar Council

Law Commission

The Law Commission, 1955, considered this question in the

famous fourteenth report on ‘Reform ol Judicial Administration,

(1958) The Commission endorsed all of the recommendations or

the Bar Committee with respect to the unification of the Bar and

lamented tint ‘these proposals which were made as far bad as

March, 1953 should not have been given legislative effect * ’

The Commission also endorsed the recommendation of the Com
mittee that there should be no further recruitment of non graduate

pleaders or mukhtars

The Commission agreed with the Bar Committee that the

dual system should continue in Calcutta or Bombay. The Com-
mission in addition recommended a system closely analogous to the

dual system for the Supreme Court “so that the Court may have

the assistance of the Bar in a full measure in the discharge of its

onerous task ’ 1 In the Commission’s view, a Urge numb*rof
matters in the Supreme Court arc matters of prime importance

and substantial value, and it is very necessary for the efficient

working of the Court that it should be assisted by a Bar which

has given thought and labour to the preparation or a case *

The Commission alio favoured the division of the Bar into

Senior Advocates and Advocates, the seniors being, by reason of

their status, precluded from accepting certain types of work1* and

from appearing m cases unless briefed with a junior 'This
would result in achieving several objectives To the seniors it

will mean the recognition of a successful career at the Bar by the

conferment of a privilege which will give them an honoured
position among members of the profession and enable them to

concentrate on important work yielding as large or perhaps a

larger income It should result in putting work in the hands of

the junior members of the Bar Thu should hearten them and
raise their morale, which in turn should attract an abler class of

men to the profession The distribution of work among a

large number should also help to prevent delays caused by adjour-

ments "**

l
*|7*e Law Commission, \IV Report, 558(1 958)

B /»ij 506
9 nu
10 According to the Commission, the temon would be lubjea lo lhe following

obligations '

—

(0 they should not draft notices, pleadings, affidavits, or <*her doo»*

menu nor idvise on evidence

,

('*) *h
fy

should not fettle notices, pleadings, affidavits, or documents
unless they have been drawn by an advocate who b w* the 0*
of senior advocates

1 1 Commission Report, 568
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The Commission emphasized the principle or autonomy of
the Bar, m matters relating to the profession, sought to be given
effect to by the Committee of 1951 Consequently, the Bar
Councils were to be entirely autonomous bodies consisting wholly
of the members of the profession The Bar Councils were to
elect their own chairman

The Advocates Act, 1961

In 1961, Parliament enacted the Advocatei Act to amend
and consolidate the law relating to legal practitioners and to pro
vide for the constitution of State Bar Councils and an All India
Bar Council The Act establishes an all India Bar and a common
roll of Advocates An advocate on the Common Rolls has the
right to practise in all Courts in India from the Highest to the
lowest The Bar has been integrated into a single class of legal

practitioners known as Advocates

The Act creates a State Bar Council in each State and a Bar
Council of India at the Centre The functions of a State Bar
Council are inter aha—(a) to adroit persons as Advocates on its

roll , (i) to prepare and maintain sach roll
,
(c) t0 entertain and

determine cases of misconduct against advocates on its roll (d )

to safeguard the rights, privileges and interests of advocates on
its roll

,
and (*J to promote and support law reform The func

tions of the Bar Council of India are inter aha—(a) to prepare and
maintain a common roll of advocates, (b) to lay down standards
of professional conduct and etiquette for advocates

, (c) to lay

down the procedure to be followed by the disciplinary committee
of each State Bar Council , (d) to safeguard the rights, privileges

and interests of advocates
, («) to promote and support law reform

,

(f ) to exercise general supervision and control over State Bar
Councils , and (g) to promote legal education and to lay down
standards of such education in consultation with the universities

whose degree m law shall be a qualification for enrolment of an
advocate

Any advocate may, with ha consent, be designated as a

Senior Advocate if the Supreme Court or a High Court is of

opinion that by virtue of his ability, experience and standing at

the Bar, he deserves such distinction

The Advocates Act, 1961, has marked the beginning of a new
era m the history of the legal profession by vesting largely in the

Bar Councils the power and the jurisdiction which the Courts

till then exercised, by fulfilling the aspirations of those who had

been demanding an AH India Bar and affecting a unification of

the Bar in India, by the creation ofa single class of practitioners

with power to practise in all the Courts and bound by rules made
and a code of conduct laid down by their own bodies to which the
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members could resort to for the protection of their rights, interests

and privileges

The Legal Profession can play a vital role m upholding in

dividual rights, promoting more efficient and widespread justice,

and acting as an integrating force in national life It has great

traditions on which to build It is now part of a modern legal

system which provides both the personnel md techniques for

effective rational unity The responsibility of this profession to

the Indian society is indeed great, as has been its history



Appendix A
The Qentoo Code

'Gentoo' is a most controversial word as regards its meaning
in the whole legal history of India Field has pointed out, "The
word 'Gentoo’ is derived from the Portuguese word *Genho ' or a
*Gmttto* which came to mean 'a native ofIndia* t e a Hindu 1,1

Nathasual Brassey Halhed m his Translator's Preface to Gentoo
Law said, "The word 'Gentoo' has been and is still equally mistaken
to signify the proper sense of the terra as was used by the Professors
of the Brahmmical religion In its etymological sense the word
‘Gent* or ‘Gentoo* means ‘animal’ and in its more confined sense,
.mankind The four great tribes have each their own sepa-
rate appellation, but they have no common or collective term that
comprehends the whole nation under the idea affixed by Europeans
to the word 'Gentoo' Possibly the Portuguese on their first arrival

in India, hearing the Vord frequently in the mouths of the natives

as applied to mankind in general, mistook it for the domestic
appellation of the Indians themselves, perhaps also their bigotry
might force them from the word ‘Gentoo’ a fanciful allusion to

'Gentile', a Pagan "

Sir E Hyde East m 1830, speaking before the Committee of
the House of Lords, observed "Whether the term 'Gentoo', as

used in the Warren Hastings Plan of 1 772, was intended to com-
prehend all other descriptions of Asiatics who happed to be loca-

ted within the British bounds of India, is perhaps very difficult to be
told at this time of the day"

Some authorities are of the opinion "Hindoo u not the word
by which the inhabitants of India originally styled themselves, but

according to the idiom of the language ‘Jamboodepee’
,
and it is

only since the era of the Tartar Government that they have assum-

ed the name of Hindoos, to distinguish themselves from the con-

querors, the Muslims",

1 Origin of Gentoo Code

Warren Hastings Governor of Bengal, first of all prepared a

systematic plan in 1772 for the proper regulation of Judicial and

Executive machinery of the Company's Government at Bengal

Article 27 of the Plan of 1772 provided "That in all suits regard-

ing inheritance, marriage, caste and other religious usages or

institutions, the laws of Koran with respect to Mohammedans and

1 Firld'j Regulation of Bengal
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iho e of Shastra with respect to ‘Gentoo " Thus the word 'Gentoo*

was for the first time legally recognised by Warren Hastings He
tool the initialise to investigate the principles or the ‘Gentoo Reh
gion and to explore the customs of the Hindus

\\ arren Hastings, therefore invited some famous Brahmins,

who were learned in the stud) of Shastras, from all parti of the

kingdom at Fort William in Calcutta Apart from tins many
ancient and modern authoritative books were also collected They

ftnilly prepared a Code of Gentoo Laws’ in Sanskrit Later on it

was translated into Persian by one of its authors In 1775 it was

translated from the Persian into English by Nathaniel Brassey

Halhed, a young man who when at Oxford had been led to study

Arabic by Sir William Jones and had as a 'Writer* in India

attracted Hastings’ attention This was published in London in

1776 Other editions of this Code appeared m 1777 and 1781

as well as a French translation at Paris in 1778 In the opinion

of Rankin, ‘'The Gentoo Code suffers from the Persian transla

lion being but a loose and inaccurate version of the original”

4 In this Code both Substantive and Adjective Laws are mixed
up It is divided into twenty-one chapters and most of the chap-

ters are sub divided into what is called by Halhed, 'Sections’ and
each section has been further sub-divided into ‘paragraphs* corres-

ponding to the sections of the modern Anglo-Indian Code ”

2 Arrangement of Halhed'a 'Gentoo Code’

Chapter 1 Lending and Borrowing (consisting of 5 sub-divisions or

Sections)

Chapter 2 The Division of Inheritable Property (16 Sections)

Chapter 3 Justice (11 Sections)

Chapter 4 Trust or Deposit (one section divided into para-

graphs)

Chapter 5 Selling a stranger’s property (one Section divided nto
paragraphs).

Chapter 6 Shares (2 Sections)

Chanter 7 Gift or Alienation by Gift (one Section)

Chapter 8 Servitude (3 Sections)

Chapter 9 Wage* Section l Wages or Servants, Section 2 Wages
of Dancing Girls

Chapter 10 Rent and Hire (One Section)

Chapter 1 1 Purchase and Sale (2 Sections)

Chapter 12 Boundaries and Limits (one Section)

Chapter 13 Shares in the Cultivation of Lands (One Section)
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Chapter 14 Cities and Town and the Fines for cJamaeine a Crop
(One Section)

Chapter 15 Scandalous and Bitter Expression (2 Sections)

Chapter 16 Assault (3 Sections)

Chapter 17 Theft (6 Sections)

Chapter 18 Violence (One Section;

Chapter 19 Adultery (8 Sections)

Chapter 20 What concerns Women (One Section)

Chapter 21 Sundry Articles (10 Sections)

Section 1—Of Gaming

Section 2 —Finding anything that was lost

Section 3—The fines for cutting trees

Section 4—Tax upon buying and selling goods

Section 5— Quarrels between father and son

Section 6—Serving unclean victuals

Section 7—Punishment on a Soodar for reading Vedas

Section 8—Properties of punishment

Section 9 —Adoption

Section 10—Sundries

3 Criticism of the Gentoo Code

The Hindoo criminal law was, in ancient times mostly based

on the provisions of 'Dharam Shastras’ under the heading of
'Vyavhara* The Centoo Code was later on prepared during the

Governorship of Warren Hastings to give a picture of Hindu crimi-

nal law No doubt Duncan, on the recommendation of Lord
Cornwallis in 1783, was also indebted to the ‘Code of Gentoo Law’

,

still it was a defective Code as it was not the true representation of

Hindu criminal law From the time the Dharam Shastras were
first prepared to the year 1775 A D, much water had gone

under the bridge for which no consideration was given by the

authors of the Gentoo Code

Rankin has well remarked,1 “The Hindu criminal law as

presented in the 'Genteo Code’ is full of impracticable and absurd

directions which cannot represent any systematic practise The
Gentoo Code in 1775 represented the notions of a long dead past

as regards criminal law It is not easy to sec how Hindu socictv

with its multiplicity of independent Chiefs each exercising power,

could very well give rise to a coherent system deserving to be

I Rankin, Hoekgntmd to hitaa law, p ISO
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called a Hindu Law of Crime What is put forward b> the text*

writers as legal rule is often no more than the fanciful suggestion of
a Brahmin writer legislating in rxrt A long catena of absurdities

could be quoted from the Gentoo Code, in man> cases the absur

dit) consists in a perverted notion of ‘maVing the punishment fit

the crime’, in others in the minute distinctions upon which the

tariff of fines is built , in others in the savagery with which the

crimes are punished when committed against Brahmins or persons

of higher caste than the wrongdoer ’



Appendix B
The Union Territories

1 Origin and the Constitutional set up

The States Reorganisation Act 1956 played an important role
in shaping the territories of Provinces m the Indian Union As a
result of it substantial changes were made in the Constitution of
India by the Constitution (Seventh Amendment) Act of 1956
The Amendment reduced the four categories of States to two only
All the States under A, B, and C Parts were reorganised into one
category States under Part D were treated separately as the
Union Territories As a result of the States Reorganisation Act,

1956, six Unton Territories were created, namely, Delhi,
Himachal Pradesh, Manipur, Tnputa, the Andaman and
Nicobar Islands, and the Laccadive, Mimcoy and Anundivi Islands

The Constitution (Seventh Amendment) Act, 1956 reconsti-

tuted the provisions of Articles 239 and 240 of the Constitution, as
follows

Article 239 Administration of Union Territories

"(!) Save as otherwise provided by Parliament by law,

every Union Territory shall be administered by the President

acting to such extent as he thinks fit, through an administra-

tor to be appointed by him with such designation as he may
specify

(2) Notwithstanding anything contained in Part VI, the

President may appoint the Governor of a State as the ad
miniscrator of an adjoining Union Territory, and where a

Governor is so appointed, he shall exercise his functions as

such administrator independently of his Council of Mims
ters”

Article 240 empowered the President to make regulations for

the peace, progress and good government of the Union Territories

of (a) the Andaman and Nicobar Islands, (6) the Laccadive, Mtnt-

<xrr*ad AanaAsv bia/edr

The Territorial Councils Act, 1956 provided for the establish

ment of Territorial Councils in certain Union Territories
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The Constitutional (Tenth Amendment) Act, 1961 added

Dadra and Nagar [laveil, which were so far under the domination

of Portugal, to the list of the Union Territories Goa, Daman
and Dm, which were liberated from Portuguese domination, were

also added to the list of Union Territories by the Constitution

(Twelfth Amendment) Act, 1962 Pondicherry and Karaikal,

Yanam and Mahc were known as “French Settlements m India”

and were actually under the French Government Under an
agreement the Government of France handed over these to the

Government of India m 1956 1 These areas were added to the

li<t of the Union Territories* by the Constitution (Fourteenth

Amendment) Act, 1962

The Government of India decided in 1962 to set up a repre

sentative form of Government in the areas under the list of Union
Territories In this connection the Constitution (Fourteenth

Amendment) Act, 1962 was enacted Its statement of object and
reasons provided

“It is proposed to create Legislatures and Council of
Ministers in the Union Territories of Himachal Pradesh,

Manipur, Tripura, Goa, Daman and Dm and Pondicherry
broadly on the pattern of the scheme which was in force in

some of the Part G States before the reorganisation of the

Stales The Bill seeks to confer necessary legislative powers
on Parliament to enact laws for this purpose through a new
Article 239A which follows generally the provisions of Article

240 as it stood before the reorganisation of the States
’*

It was a very important landmark in the constitutional history
of the Union Territories It gave them a representative form of
Government based on adult franchise The Constitution (Four-
teenth Amendment) Act, 1962 inserted new Article 293 A in the
Constitution It provided for the creation of local Legislatures or
Council of Ministers or both for certain Union Territories

The Union Territories Act, 1963 established a new legislative
and administrative set up m the Union Territories It established
Legislatures and Council of Ministers in the Union Territories just
as in Part C States * Provision was also made to allot one seat to
the Union Territory of Pondicherry in Lok Sabha and two scats
to Goa, Daman, Diu by direct elections

t Tl* ftprmniaUvn of India and France , gi rd a Treaty o i May 28, 195b
in New Delhi transferring the 'French Settlement* in India" to Ind a

- "l*Treaty Vf“ ratified by the French Parliament m July, 1962
i Pondicherry, rlr were added on November C 1962 to the List of Urn n

Territories

3 Sit The Covcmmer t of Part C States Act, 1931
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On June 9, 1966 the Government of India declared Chandi
garh a Union Territory and to serve as the seat of Government for
both Haryana and Punjab

In 1969, The Constitution (Twenty second) Amendment Act
was passed in pursuance of which Parliament passed the Assam
Reorganisation (Meghalaya) Act, 1969 for the creation of
the Autonomous State of Meghalaya within Assam Then as
an administration measure the North Eastern Council Act 1970
was passed extending over Meghalaya, Union Territories of Mam
pur and Tripura and N E F Agency This Act was replaced by
a similar Act of 197)

District Councils were established m the Union Territory of
Manipur by the Manipur (Hill Areas) District Councils Act

However with the North Eastern Areas (Reorganisation) Act
1971 Manipur and Tripura ceased to be Union Territories and
became States Two new Union Territories of Misoram and
Aranachal Pradesh were established by the same Act The State
of Meghalaya was also established For all these States the High
Court at Gauhati has jurisdiction

The existing Union Territory of Hunachal Pradesh became a
State with the passing of the State of Himachal Pradesh Act, 1970

By Act 34 of 1973 the name of the Union Territories of
Laccadive, Mintcoy and Atxundin Islands was altered to * Laksht
dweep"

2 Legislative System

The Government of Union Territories Act, 1963 provided

legislative bodies for Himachal Pradesh, Manipur, Tripura, Goa,
Daman and Diu and Pondicherry The members are chosen by
direct election and are forty m the case of Himachal Pradesh and
thirty for Manipur, Tripura, Goa, Daman and Diu, and Pondi

cherry The Central Government is authorised to nominate three

persons The term of the Assembly is five years

The Assembly can make laws for the whole or any part of the

Union Territory with respect to any of the matters enumerated in

the State List or the Concurrent List in the Seventh Schedule to

the Constitution in so far as any such matter is applicable in rela

tion to Union Territories This power does not derogate from the

powers conferred on Parliament by the Constitution to make laws

with respect to any matter for a Union Territory or any part

thereof If any provision of a law made by the Legislative Assero

bly of a Union Territory is repugnant to any provision oF a law
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made by Parliament then the l;iw made by the Parliament will

prevail The Administrator can summon the Legislative Assembly,

in the respective Union Territory He has also the power to pro

rogue and dissolve the Assembly

Delhi became a Union Territory on November 1, 1956 and

since then it has been administered by the Union Ministry of Home
Affairs with the aid of an Advisory Council The Delhi Adminu
tration Act, 1966 provided for a Metropolitan Council for Delhi

consisting of fifty-six directly elected persons and five nominated

persons It is empowered to malte recommendations for proposals

for undertaking legislation just VVe other Union Temtoties under

the Constitution.

3 Judicial System

Before 1956 the Parliament was empowered to extend the

jurisdiction of a High Court to any area outside the State where

the main seat of the High Court was situated The Constitutional

(Seventh Amendment) Act, 1956 restricted the power of Parliament

to extend the jurisdiction of the High Couit only to the Union
Territories The Parliament is empowered under Article 231 to

establish a common High Court for two or more States or for two
or more States and a Union Territory The jurisdiction of some
High Courts is extended to certain specified Union Territories

According to the Constitution the hierarchy of subordinate

courts in the Union Territories is ihe same aj in the rest of the

country In every district, on the criminal side there is a great

uniformity as the Code of Criminal Procedure applies to all courts

In each district, the Session’s Court presided by the Sessions Judge,
is the highest court on the criminal side Below the Sessions Judge
there are Courts of Magistrates of the First, Second and Third
class

The Sessions Judge and the District Magistiate are empower
ed to superintend over the courts subordinate to them Appeals
from the Magistrates of Second and Third class he to the District

Magistrate whereas appeals from the Magistrate of First class he
to the Sessions Judge Appeals against the decision of the Sessions

Judge lie to the High Court

On the civil side, the Court of the District Judge is the princi-

pal civil court in the district In civil cases it exercises both origi

nal and appellate jurisdiction It has also power to superintend
over the subordinate civil courts in the district In some Union
Territories, MunsifT* Courts presided over by Munsiff exercise

civil jurisdiction
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The following statement show* the highest court in each
Union Territory and the High Courts having jurisdiction upon
them

SI

No
Name of Union

Territory
Highest Court High Court’s

Jurisdiction

1 Andaman and Nicobar
Islands

Sessions Court Calcutta

2 Arunacbal Pradesh District Corn! Caubaii

3 Chandigarh Sessions Court Punjab and
Haryana

4 Dadra and Nagar
Haveh

District Court Bombay

5 Delhi

4

Sessions Court Delhi

6 Goa, Daman and Diu J Judicial Com
1 mission's Corn __

7 Lakshadweep Sessions Court Kerala

8 Mizoram District Court Gauhati

9 Pondicherry Sessions Court Madras

The Court ofJudicial Commissioner is the highest court in the
Union Territories of Goa, Daman and Diu It exercises the same
powers and has the same civil and criminal jurisdiction as a High
Court Appeals from the decrees and order of the court of Judi-
cial Commissioner lie to the Supreme Court

Goa, Daman and Diu —On December 20, 1961" after a lapse of
over four hundred fifty years, Goa, Daman and Dm again became
a part of India After its liberation from the Portuguese domma
tion, its Military Administration was replaced by a Civil Admims
tration on June 8, 1962* Since then the Government cf India

has taken various measures to advance the development activity in

the Union territory

Important changes were introduced in the old set up by the

Goa, Daman and Diu {Judicial Commissioner's Court) Regula

tion, 1963 In the sphere ofjudiciary, it provided for the ejtab

lishment of the Judicial Commissioner The Goa Daman and
Diu Judicial Commissioner’s Court (Declaration as High Court)

4 The High Court of Delhi was newly created and it started function ng from
31 October, 1966

5 For details sec Government of Gao Daman unj Diu A Reottw of Activities of
the Gttmmnl m 1962-63
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Act, 1964 declared the Judicial Commissioner's Court for these

areas to be a High Court for the purposes of Articles 132, 135 and
and 1S4 of the Constitution

All the courts including the Court of Comvca and Julgado,
which were functioning before the Regulations of 1963 are declar-

ed subordinate to the Court or the Judicial Commissioner The
Courts of Comarca are the principal civil courts of original juris
diction The Trtlaial ie Rrlsttu functioning in Goa, Daman and
Diu was abolished with effect from December 11, 1973 Vow
there are sesen Civil Judges and Junior Cm! Judges appointed
under the Goa, Daman and Diu Civil Courts Act, 19oo

The judicial and executive functions in Union Territories

-(except Chandigarh} were separated b> the Union Territories

(Separation ofJudicial and Executive Functions) Act, 1969
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