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PREFACE
TO THE  FIRST  EDITION.

[bookmark: _GoBack]Tma legal systems of the continent owe to their common derivation from the law of Rome, not only a uniform legal nomenclature, but also a generally accepted method which at once aasigns any newly developed principle to its proper plooe, and has greatly lacilitated the orderly exposition of those systems in the form of codes.
In England, on the other hand, legal nomenclature is a mosaic of many languages, and the law itself, as expounded by Coke and Blackstone, except so far as it has been deduced with much logical punctiliousness from the theory of feudal tenure, is   little more than a collection of isolated rules, strung together, if at all, only by some slender thread of analogy. The practitioner has been content to find bis way through it, as best he might, by the help of the indices of text-
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books, or   of ' Abridgments,' or   ed	' Digests,' arranged under alphabetical titles.
It was a step in advance when it occurred to Mr.
J. W. Smith to publish a series of 'Leading Cases,' selected almost at   random, and to group round each a collection of subordinate decisions, in which the rule recognised in the principal case is deviously tracked in its various applications. Of a somewhat similar nature is Dr. Broom's 'Selection of Legal Maxims: which explains the workings in different department.a of law of a string of principles, such as those which are collected in the title of the Digest 'de Begulis luris.' It may be remarked that  the principles to which reference is made, alike in the ' Leading Cases,' and in the ' Maxil;ns,' are but what Bacon would call ' media a.xioma.ta,' which neither work attempts to exhibit in their mutual relatioll8, or to deduce from the higher principles of which they are corollaries ; also that the search for these principles is an enquiry into the ethical reasons by which English law ought to be moulded, not an analys and classifica­ tion of legal categories.
There have been of late years signs of   a   change in the mental habit of English lawyers. Distaste for comprehensive views, and indifference to foreign 1:0odes of thought, can no longer be said to be national characteristics.   The change is due partly to a revival of the study of Roman law, partly to a growing famili­ arity with continental life and literature, partly to BUch inv tigations as those of Sir H. Maine into the origin of
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legal idea.Et, but- chiefly to the writings of Bentham and Austin. To the latter especially most Englishmen are indebted for such idea.s as they possess of legal method. The • Province of Jurisprudence Deter­ mined,' is indeed a book which no one can read without improvement. It presents the spectacle of a powerful and conscientious mind struggling with an intractable and rarely handled material, while those djstinctions upon which Austin after his somewhat superfluously careful manner bestows most labour are put in so clear a light that they ca hardly again be lost sight of.
The defects of the work are even more widely recognised than its merits. It is avowedly frag­ mentary. The writer is apt to recur with painful iteration to certain topics ; and he leaves large tracts of his subject wholly unexplored, while devoting much space to digressions upon questions, such as the psy­ chology of the will, codification, and utilitarianism, which have no necessary connection with his main argument. It may be a.sserted, without injustice either to Bentham or to.Austin, that works upon legal system by English writers have hitherto been singularly un­ systematic.
It is long since the author formed the hope of attempting to write a treatise upon legal ideas which should at least be free from this particular fault, and the objects which he proposed to himself differed so con­ siderably from those aimed at in Mr. Justice Markby's
· Elements of Law' that the appearance of that ve.ry
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valuable work did not dissuade him from the prosecu­ tion of his design.  In carrying it out he has not gained so much assistance as he expected from the legal litera­ ture of the continent. He soon discovered not only that the name of Austin was unknown in Germany, but that very little had been written in that country with a direct bearing upon analytical jurisprudence. The latter fact is not so surprising as it may appear, if it be remembered that the continental jurist.s find in Roman law a ready-:-made terminology and a. typical method, upon which they a.re little inclined to innovate. From treatises upon' Naturrecht,' which may be described as ' Jurisprudence in the air,' he has derived next to nothing; and works upon 'Encyclopadie' and ' Method­ ologie' are generally too brief: and too much infected with a priori conceptions, to have been consulted with much profit. More help has been found, where it might not at first be looked for, in the numerous works, usually entitled 'Pandekten,' in which the Germans have set forth the Roman law as it has been modined with a view to modem convenience. Foremost among these must be mentioned von Sa.vigny's ' System des heutigen Romischen Rechts.'
Still less has been derived from the other modem literatures ; and after a general survey of the subject the author set to work to think it out for himself, resolving to traverse the whole of it, and to hold a straight course through it, turning neither to the right hand nor to the left into any digression however tempt­ ing. He now offers the result of his labours, which has
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been much delayed by other a.ud more pressing engage­ ments, to the indulgence of those who best know the extent and difficulty of the topic of which he has attempted to give a complete and consistent view.
T. E. H.
OXPC>u, Jfa.reh 20, 188o.




PREFACE
TO THE  SECOND  EDITION.

Tms edition has been carefully revised, and contains a good deal of new matter. The author has to thank several of his reviewers, whose articles form in them­ selves valuable contributions to the literature of the subject, especially Mr. A. V. Dicey and Mr. F. Pollock. He is also indebted to previously unknown corre­ spondents, such as Mr. R. Foster of the New York 'Bar, who have been good enough to favour him with private communications upon points suggested by their reading of the book. He takes this opportunity of explaining, with particular reference to an able article by Mr. A. Tilley, that the method which he has followed, as best exhibiting the scientific order of legal ideas, is not, in his opinion, necessarily that which would be found most convenient for the arrangement of a Code. · He has elsewhere pointed out that logical division should be to the codifier what anatomy is to the painter.
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Without obtruding itself upon the sutfac-e, it should underlie and determine the main features of every
systematic exposition of law.
[image: ]T. E. H.


PREFACE
TO THE  THIRD  EDITION.
IN preparing this edition for the press, the author has throughout taken account of the development both of positive law and of legal theory, in this and other countries, during the last three years, so far as he has been able to follow it. He has also worked out in greater detail than before, though it is hoped without detriment to the general proportions of the book, the difficult topics dealt with in Chapter VIII, and what he ventures to think the important question, raised in Chapter XII, as to the necessity of agreement in contract.
Upon many points he has found help in the elaborate reports upon foreign law which some of the governments of the continent are careful to have drawn up before proposing serious legislative changes. No one can con­ sult these reports without wishing that  something of the kind were more usual  in  this country, where a legal principle which has elsewhere long been discussed from every point of view, is not unfrequently treated in Parliament, and even by the Courts, as a novelty.
T. E. H.
0xFoBD, January 31, 1886.
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ELEMENTS OF JURISPRUDENCE.



CHAPTER	I.	•
JUBISPRUDENCE.

Tm present treatise is an att.empt to set forth and explain The n
those comparatively few and simple ideas which underlie the  i..:
infinite variety of legal rules.
The search for these ideas is not merely a matter of scientific curiosity. The•ever-renewed complexity of human relations calls for      increasing complexity _of legal detail, till a merely empirical knowledge of law becomes impossible. The evil has been partially remedied by the formation of Codes, by means of which legislators, more or less imbued with legal principles, have grouped the legal chaos under genera aud species. But an uncodified system of law can be mutered only by the student whose scientific equipment enables him to cut a path for himself through the tangled growth of enactment and precedent, and so to codify for his own purposes. In this, as in other departments of knowledge, the difficulty of the subject is due less to the multiplicity of it.s details than to the absence of general principles under wbieh those det&ils may be grouped. In other words, while
.J \	B
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CHAP. 1. legal science is capable of being intelligently learnt, isolated legal facts are e&J>&ble only of being committed to memory.
lta name. For the beginnings of the science which reduces legal phenomena to order and coherence the world is indebted to the Romans. It is also from their l&Jiguage that the science derives it.a name.
' Iurisprudentia,' in its original use, was merely one among several phrases signifying a knowledge of the law, just as ' rei militaris prudeniaa' signified a knowledge of the conduct of warfare 1• The sort of knowledge which the term denoted may be gathered from Cicero's description of a jurisconsult as one who must be ' skilled in the laws, and in the usages current among private citizens, and in giving opinions and bringing actions and guiding his clients aright 1.'
From this theroughly praclical conception of legal know­ ledge the Roman jurists subsequently rose to a far higher one. The rudiments of this may .already be traced in the writings of Cicero, who enumerates the civil law, along with astronomy, geometry, and dialectic, among the arts which have to do with the pursuit of truth 8•     He t.el1s us that the study of law must be derived from the depths of philosophy, and that, by-an examination of the human mind and of human society, principles may be discovered in com­ parison with which the roles of positive law are of but trivial
importaee '·
1 'Habeba.t enim magnam prudell.tiam, tum iurie alvilia tum rei militaria.' Nep. Cim. 2. The following terms an med 1ynonymonely with 'iml1 pra­ dentia': 'legum prudentia,' Cic. Rep.Ii. 36.; 'legum IOientia,' lmt. Prooem. 3; 'legitima BOientia,' ib. 2 ; 'iurie notitia,' Tac. t. 31; 'cognitio iurie,' Cic. de Orat. i. ,u; 'iurie IOientia,' ib. 55, Pompon. Dig. i, 2. 2. 40; 'civilill IICienua,•
Cio. de Orat. i, 43; '·imiB peritia,' mp.Dig. i. I. . Kno,rledge of a particular
department of law iB deecribed by such phruee u 'iurie civilia' (Cio. de <>rat.
i. ,u), •iuri■publici' (ib. 6o), 'prudentia.'
1 Cio. de Ont. i. 48. The lllolDB per■on1 who were oalled ' iuri■conault•i or
'inre periti' were alao deacribed u  'prudente■iD inre ci:rili,'  Cic. Amie.  a; more briefly u 'prudentBB,' Gai. i. 1•   The phra■e 'iuria pruden■' iB employed by Pomponi111 (Dig. mvlii. 15. 2),   'Legum pruden■' occnrs iD Enni.111 (Gell.
:di. 4) and 'imprudeu imi■' iD lust. In■t. iv. 2,
1  Clo. de Oft i. 6.	• Id. de Leg. I. 5.

JIUNING OP TD	TERK.	I
Thus the  way  was  prepared  for  tnpian's  well-knewn  OIW', 1.
de&nition of jurisprudence as 'the knowledge of things human and divine, the science of the just and unjust 1.' Jarisprndence was conceived of as a branch of philosophy; and such an elevation of the idea of legal study was natur- ally accompanied by a corresponding elevation of its pro- fessors. lnpian claims for himself and his learned brethren that they are' the priests of Justice, engaged  in tae ptll'lltllt of a  philosophy  that is truly  such  and  no  counterfeit1.' The Romans had,  iB. faci,  att.ained  by this  time  to the idea of a science of those legal principles which exist inde­ pendently of the institutions of any particular country. No technical term could be borrowed from the Greek language
to denote what was of purely indigenous growth 8, and thus
it happened that a phrase which at first had been but one among several signifying, in a homely and quite unscientifie ieDSe, a  'knowledge of law,' came at  length by an accident of Latin philology to express the new idea of a legal science,

The nations of modem Europe are fortunately in the habit of ealling the various branches of knowledge by non­ vernacular names, adopted by common consent from the clasaical langoages; so that a science is generally known by the same Greek or Latin term wherever West.em civil­ isation extends.   It   is therefore natural   and   convenient that most of the European nations should express the idea of a science of law by a word which they have borrowed
1 •  IuriaprudeDtia NI dmnaram atque h1IDIA1IAl'lllll rerum notitia, iuati atquetiml al •,.t.u being Btt- .,.. m2 bf,,.,,._ l•,nil"I

iniusti aaientia.' Dig. L 1, 10.  Thill ia nearly • vanalation of the Stoic defbd­
(Plut. Piao. Phil. i. pr. ; el. Ole. de Oft'. I. 43), mocWied by the addition of • clause IIJ)IIOifying the par­ tioalar kind ofwiadom intended. The int; olaue of ffipian'■ definition hu bem, with liWe l'NIOJI, thought; by 10D1e t;o have reference t;o the di■tinotion benr- iu■uarum and the other branche■ of law; - Gl6ak, Pandelden, i.
p. 198.
a ])jg. i. I, I,  I,
· Iari■prademia I■ repreeent;ed in the BMllib, ii. 1. 1, aud in Barmen-
'	opala■, Prompt. i. I, IS, by tl'of{a r,6,un,.
I	Bil
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ca.a.1'. 1• from the language of those by whom the idea was first

Imm

conceived 1
But the term is unfortunately alSQ   borrowed   by the

:.	the modem langoagea to express other_ ideas, which might be much better expressed in the vernacular. Thus, upon the analogy of certain loose expreesions of the Roman writ.era, who sometimes use 'iurispmdentia' to denote a eurrent view of the law 11, there has spmng up in French the use of such phrases as 'jurisprudence constante,' 'jnrisprndence des ts      de la Cour de Cassation ' ; in the sense of the view which the courts are in the habit of taking of eert.ain questions 8•
Still less justifiable is the use, so frequent both in French
and in English, of 'Jurisprudence' as the equivalent of 'Law.' The imposing quadrisyllable is constantly introduced into a phrase on grounds of euphony alone. Thus we have books upon 'Equity Jurisprudence,' which are nothing more nor less than treatises upon the law administered by Colll'UI of Equity ; and we hear of the Jurisprudence of France or Russia, when nothing else is meant than the law which is in force in those countries respectively'·   This sacrifice of sense to sound might more readily be pardoned, had it not misled serious and accurate thinkers.
Bentham, for instance, divides Jurisprudence into 'expoei­ tory,'. which ascertains what the law is, and 'censorial,' which ascertains what it ought to be5•    Now an exposition of existing law is obviously quite another thing from a science of law, and criticisms upon the law with a view t.o
1  Even the Germana, who have vernacular name11 for so mmy of the acie11C1111,
recognise ' J urispruden1' u well u 'Rechtawiuenachaft.'   •
••  Media iuria prudentia,' Iuat. Inst. iii. ll. a.
· •La manimi dont 1lll. Tribunal joge habituellement telle ou telle quee­ tion.' Diot. de l'A.cad&nie.
· Perhape the least pardonable application of the term is when a treatlae upon mch medical fact.I as may incidentally become important in legal pro­ ceedings is deacri.bed as a book upon • Medical Jurisprudence.' Such a 1rork
i1 more properly deaeribed as dealing with •ForeDBlc Medicine,' or ' M4deaine
1.-Ie'	! Worka, L p. 148.

A BCIBNCB. ·.

t
its amendment are the subject, not of Jurisprndence, but, as oau. 1, Bentham himself stat.es in the next paragraph, of the art of Legislation.	Bentham carries the confusion further by pro­ ceeding to mb-divide expository Jurisprndence into 'authori-
tative' and 'unauthoritative1.' By 'authoritative expository jurisprndence' he means nothing more nor less than law emanating from the legislative power ; under 'unauthori- tative' he wOllld apparently include both text-books upon the    laws of any one   country, or, as he would say, upon ' local jurisprudence,' and works upon law without special reference to any one country, or, to use his own phrase, upon
' universal jurisprudence.'   If we are right in considering 11; i1 the
that  'censorial   jurisprndence'  should  be  called  'the  art  of :u"e!ea
legislation,' that ' authoritative jurisprndence ' is   not g more nor less than a body of law, and that 'unauthoritative local jurisprndence ' is mere commentary ; it is obvious that what Bentham makes the sub-department of 'unauthori- tative universal jurisprudence ' is alone entitled to bear the name of the science; and should bear the name simply, without the addition of epithets intended to distinguish it from departments   of   the subject which are non-existent. ' Jurisprndence' ought therefore to be used, and used with- out any qualifying epithet, as the .name of a science.

We have next to inquire what kind of a science it is; and Thi
we  shall  find  that it  is a formal, or analytical, as opposed  to ;:,::«!:.:.
a material one; that is to say, that it deals rather with the various relations which are regulated by legal rules than with the rules themselves which regulate those relations.
This was not indeed the whole scope of the science as conceived of by its founders9• There floated also always
I Worb, i, p. I,t8,
· .Although we find in Cicero the cl-tpoasible deacription of an mialytioal
· aienoe of law. •Sum DOtanda genera et ad oanum numeram paucitatemque revocanda ... ■i autem aut mihi r- licuerit quod iam diu cogito, aut aliu qui■piam aut me impedito occupant, aut mortuo eft'eoerit, ut prim.um omne
iu aivile in genera digerat, quae perpauca 111111t, deinde eonun generam quui
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c:HAl'. r. before the eye1. of the fat.er Roman jurists a vision of a 'ius naturale ' ; a universal code, from which all particular syst,ems are derived, or to whieh they all t.end, at least, to approxi­ mat.e : a set of rules, the matt.er, or cont.ents, of which is of
universal application.
But in point er fact, and in the   very pursuit of this
mat.erial unity, they were led to elaborat.e a system of formal unity ; to eatalogae the topics with   which every system of law has to deal, however each may differ from the rest in its mode of dealing with them.    They performed for Law a service similar to that which was rendered to Language by the Greeks of Alexandria, when by observing and tabu­ lating the parls of speech, the inflections, moods and syntax, they invented a grammar, under the   formulae of which all the phenomena of any language find appropriat.e places1• Whether the possessive case of a noun substantive is expreBBed by a t1peeifio modification of its t.ermination, or by prefixing to it a specific preposition, is a question of the matt.er of language ; but that the possessive idea, however variously expressed, yet finds some expression or other in every family of human speech, is a proposition which relates to linguistic form.
The assertion that Jurisprudence is a formal science may perhaps  be  made  clearer  by  an  example.  If  any  indi­ vidual should accnmulat.e a knowledge of every European syst.em of law, holding each apart from the rest in the chambers of his mind, his achievement would be best de­ scribed as an accurat.e  acquaintance  with the  legal systems of Europe.   If  each  of these syst.ems  were  entirely  unlike the rest, except when  laws  had  been  transferred  in  the course of history from one to the  other,  such  a  distin­ guished jurist could do no more than endeavour to hold

quaedam membra dfspertiat, tum propriam cuiuaque vim deftnit.ione declaret, perfectam r.rtem iuri1 oivilil habebitis, magia magnam atque uberem quam diflloilem atque obacuram.' De Orat. i. 4i.
1 Cf. Mu: Miller, Scianoe of Language, edit. a, p. go.

A JOBJIAL SOIBNOB.

fast, and to avoid confusing, the heterogeneous information   OB.lP. r.
of which he had become possessed.   Suppose however, as is the case, that the laws of every count,y contain a common element ; that they have been constructed in order to efl'ect similar objects, and involve the assumption of similar moral phenomena as ev here existing ; then such a person might proceed to frame out of his accumulated materials a scheme of the purposes, methods, and ideas common t.o every system of law. Such a scheme would be a fhrmal science of law; presenting many analogies t.o Grammar, the science of those ideas of relation which, in greater or less perfection, and often in the most dissimilar ways, are expressed in all the languages of mankind..
To   each of   these fo        sciences-· there- ministers a
science which supplies it with  materials.  Just  as  simi­ larities and difl'erences in the growth of difl'erent langoages are collected  and arranged  by  Comparative  Philology, and the fact.s thus collected are the foundation of abstract Grammar1; so Comparative  Law collect.s and tabulates the legal  institutions  of  various  countries,  and  from  the  re­ sult. thus prepared, the abstract science of Jurisprudence is enabled to set forth an orderly view of the ideas and methods which have been variously realised in actual systems.  It  is, for instance, the office of Comparative Law to ascertain what have been at difl'erent times and places the periods of pre­ scription, or the requisites of a good marriage. It is for Jurisprudence  to elucidate  the  meaning  of  prescription,  in it.s relation to ownership and to actions ; or to explain the legal aspect of marriage, and its  connection with property

1 It ia of ooune true, u ii pointed out by Professor Pollock in commenting IIJIOll ihia pllll8lll9 (Euay1 in Juriaprudenoe and EthiCB, p. ,+), t.hat, u a matter ol fact, abatnct grammar ia not taught eeparately, but 'ii   given by implication iD every ayatemaliic grammar of a particular language.'    This ii probably a 1111 of regret  to  moet  penom  who,  after  maateriDg  one   .find many JJ88N iD the grammars of every other language devoted to a reitera­ tion of the  DOW   familiar distinetiom between a aubstantive and an adjective,
· preaezat and a future tense, dfreot and oblique narration.
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and the family. We are not indeed t.o suppose that 1uris­ prndence is impossible unless it is preceded by Compara­ tive Law.   A system of Jurisprudence   might conceivably be constructed from the observation of one system of law
only, at one epoch m it. growth.	Such, however, has not
been in point of fact the mode of it,s evolution, which muat have been extremely tardy but for the possibility of separating the essential element. of the science from its historical acci­ dents, by comparing• together laws enforced in the same country at diJFerent epochs, and indigenous laws with the diJFering, though resembling, laws of foreigners.
J urisprndence is therefore not the material science of those portions of the law which various nations have in common1,
but the formal science m those relations of mankind which
are generally recognised as having legal consequences 1.

In the next place, it mut   be sufficient at pnisent merely
t.o state, without further explanation, that .Jurisprudence ia not a science of legal relations cl priori, as they might have been, or sbonld have been, but is abstracted a po,teriori
from Sllch relations as have been clothed with a legal character in actual systems, that is t.o say from law which
us actually been imposed, or positive law.   It follows that
.Turiaprndence is a progressive science. liB generalisations must keep pace with · the movement of systems of actual law. It. broader distinctions, corresponding t.o deep-seated human characteristics, will no doubt be permanent, but, as time goes on, new distinctions must be constantly developed., with a view t.o the co-ordination of the ever-increasing variety of legal phenomena8•

I  A. aubject which, micler the deacriptioa of the 'iu■genuum,' largely OODU•
pied the attention of the Roman juri1tl.
1 Dr. Grueber, in hie review of thia work,  prefen  to deacribe  the  objd of I urlaprudence u being 'die Gsammtheit der auf die venohiedenen Ver­ hiiltnfue anwendbaren RechtlVonohriften.' Krit. Vierteljahncbrift ffir Bechtniaaeuohaft, I88,f, p. 18o. But- W'md■heid Pand. i, § 13, n. :11.
1 So Lord Hale: • It caDDOt be 111ppo■ed that humane lawa can be wholly

NOT DIVISIBLE.	9
We have lastly t.o consider whether the science is rightly ClllAP. r. divided int.o several specie, s  and es- n11y t.o inquire  int.o  the1bliet_mdtivoia- justness of the distinction drawn between 'general' and 'general'
· .i.-.-..  ,_..,,.1..._..• J  u. nsprnd  ence.    ' p a.rticular J  u. nsprudenee,'  says atincdol'apra•r?-
Austin, 'is the science of any acliual	of law or of auy portion of it. The only practical Jurisprudence is par- ticuJar. • • The proper subject of general, or universal, Jur.ispmdence is a description of such subjects and ends of Jaws as are common t.o all systems, and of those resemblances between different syst,ems which are bottomed in the common nature of man, or correspond t.o the resembling points in these several portions 1.'
Now 'particular' Jurisprudence may mean either of two things. .
It   may mean: a science derived from an observation of
the laws of one country only. If so, the particnlarity attaches, not t.o the science itself, which is the same science whencesoever derived, but t.o the source whence the materials tor it are gained. A science of Law might undoubtedly be constructed from a knowledge of the law of England•alone, as 11 science of Geology might be, and in great part was, con-

uampt from the OCIIIIDlCllll fate of htmWle thinga. Parliament.I have taken otf and abridged many of the titl• about which the law waa OODCel'll8d: uap	and dmuage hath antiquated others, ••• and it llhall not be altogether impermia.t to give aome llllaJ1ClN herein of aevenl   t	titles in the I.aw, which upon thcee occui.ODI are at thi1 day in a great  m.sme  antiquated, and IODl8 t.bat are much abridged and  reduced  into a  very urrow  compua and 1IINI' (he  11U1Dtiona, Ww	rsUt1, tenU1"811 by knight-aerrice, descent.I to take entry, atmnunent), 'and u time and uperience and uae, ud aome•-Y

Actl of Parliament, have abridged IODl8  and antiquated other titlea, ao they
have aubmtuted or enlarged other titlea: u for inatance, aotion upon the eaae, de-riam, td.ctioN .	election,   and di.-en others.'	Preface to Bone'• Abridgment, 1668. Cf. the intenmng nmllll'U of Bir Henry Maine on the probability that a general adoption of a system of Begi1tration of title woald render comparatively unimportant ■uch topica u Poueaion, Bonitarian ownenhip, and Uaueapio; 'although th-	have alwaya been reooglrlaed u be1onpig to what may be called the o■■eoUI atrocture of Juri■prudenoe.'•

:Early Law and Cutom, p. 36o.
1 LecttlNI on Juri■prudence, vol. iii. p. 356.  Cf. Bentham,  Work■, i,
p.1-49.
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CR.lP. 1.      structed from an observation of the strata in England only: yet 88   there is no particu1ar science of Geology, so neither is there a pa.rticu1ar science of Law. For a science is a system of generalisations which, though they may be derived from observations ext,ending over a limited area, will never­ theless hold good everywhere ; assuming the object-matter of the science to possess everywhere the same characteristics. Principles of Geology elaborated from the observation of England alone hold good all over the globe, in so far 88 the same B11bstances and forces are everywhere present ; and the principles of Jurisprudence, if arrived at entirely from English data, would be true if applied to the particular laws of any other community of human beings ; assuming them to resemble in essentials the human beings who inhabit England. The wider the field of observation, the greater, of colll'Se, will be the chance of the principles of a science being rightly and completely enunciated ; but, so far 88   they are scientific truths at all, they are always general a.nd of universal application. The phrase may however, and pro­ bably does, mean: an acquaintance with the laws of a particular people ; and the impropriety of describing such merely empirical and practical knowledge by a term which should be used only as the name of a science has been already pointed out. In either sense therefore the term is a mis­ nomer ; and it follows that, the existence of a ' particular Jurisprudence' not being admitted, the employment of the opposed term ' general Jurisprudence ' becomes unnecessary. Both expressions should be discarded, and the science should be treated as incapable of being divided into these two
· branches.
or into		A distinction may also be suggested between ' historical ' and ' philosophical ' Jurisprudence.   It may be said that the
110phical'' unity which makes Jurisprudence a science exists only in
idea ; that while it has a side upon which it is closely allied to Ethics and to Metaphysics, it is, on the other hand, no less intimately connected with Archaeology and History ; that its

NOT DIVISIBLE,	11

phenomena  grow  from  many  independent  roots,  and  are  CHAI'. 1.
formed and coloured according to the character of the various soils from  which  they have sprang.    But to say this is  only to  say  that the facts from  which  Jurisprudence  generalises are furnished by History, the record of  haman  actions. Identical human needs have been satisfied by various means, and all the means of satisfying each of these needs have not been in simultaneous use in every part of the world and in every age. In the satisfaction of their needs mankind have seldom seen clearly the ends at which they were aiming, and have therefore in reaching after those ends invented a vast variety of perverse complications.   The unity, in short, which it is the business of Jurisprudence to exhibit as underlying all the phenomena which it investigat.es, is the lat.e discovery of an advanced civilisation, and was unperceived during much of the ti.me during which those phenomena were accumulating. The facts can only be presented by History, and  History may be studied with the sole view of discovering this class of facts. Bnt this is not the task of Jurisprudence, which only begins when these facts begin to fall into an order other than the historical, and arrange themselves in groups which have no relation  to  the varieties  of  the  human  race.  The  province of Jurisprudence is to observe the wants for the supply  of which laws have been invented, and the manner in which
those wants have been satisfied. It then digests those actual
wants, and the modes in which they have actually been satis- fied, irrespectively of their historical or geographical distri- bution, according to a logical method. One work on Jurispru- dence may contain more of historical disquisition, while in another philosophical argoment may predominat.e ; bnt such dift"erences are incidental to the mode of treatment, and afford no ground for a division of the science itself.
But though  the  science  is one, it may have as many heads or departments as there are departments of law. It would therefore be unobjectionable to talk of ' criminal ' and • civil,' 'public' and 'privat.e• Jurisprudence.









CHAP, I,
Juris­ prudence defined.
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To sum up. The t.erm Jurisprudence is wrongly applied to actual syat.ems of law, or to current views of law, or to auggestions for its amendment, but is the name of a science. This science is a formal, or analytical, rather than a mat.erial one.   It is the science of actual, or positive, law. It is wrongly divided into ' general ' and ' particular,' or into ' philosophical ' and ' historical.' It may therefore be defined provisionally as' the formal science of positive law.' The fall import of this definition will not be apparent till the completion of an analysis of the all-important t.erm
•Law.'













CHAPTER	II.

LAW.

' LAW, or the law,' says Bentham, ' taken indefinitely, is an Meamug·or abstract or collective t.erm, which,   when it   means anything,}:..,, can mean neither more nor less than the sum total of a
number of individual laws taken together 1.'
This simple statement is in striking contrast with a multi­ tude of assertions upon the subject ; which however are less frequently made with reference to the English term Law than
to its equivalents in other languages.  The terms Ius, Recht, Ambiguity
Droit, cannot, in fact, be said to express nothing more than iie!
'the sum tot.al of a number of individual laws taken together.' Droit.
It so happens that all these terms denote not only  the  sum total of Laws, but also the sum total  of  Rights  (lura, Rechte, Droit-A!), and the sum total of all that is j11St (iustum recht,  droit).   When  therefore we say  that Jurisprudence  is the science of Ins, Recht, or Droit, we may mean in each case that it is the science of any one of three things, viz.
(1) of Law,
(i) of Rights,
(3) of Justice;

1 Worb, i. 1>. 1411. Of.,&mODg e meaningsof 'lu' enumerated byPaffen•
dod', i. i. § 20, 'oomplexWI 11e11 ayetema legum homogenearum.'
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cau. 11. and, onless this ambiguity be borne in mind, many expressions having apparent reference to Jaw will be quite unint.elligible 1• But a coherent science cannot be construct.ed upon an idea which has complex or shifting meanings. One or other meaning must be chosen,  a.nd  when chosen  must  be made the  sole foundation  of the  edifice.  It  is  therefore  a  piece of good fortune that when we say in English that Jurispru­ dence is the science of Jaw, we are spared the ambiguities which beset the expression of that proposition in Latin, German, and French, and have greatly obscured its expo­ sition in those langoages.
Meaning of     But if the English abstract term ' Law ' is free from anythe term

· a law.'     suggestion  of the  aggregate of  Rights,  or of the  aggregat.e of just things, it is of  course suggestive of  all  the   meanings in which the concrete term • a Jaw ' is employed in our language; and  these  have  unfortunately  been  so  numerous as to involve the abstract idea in  considerable  obscurity. Hence it is that so  many  of  the  definitions  which  have been given of that mysterious non-entity strike us as being vague  or merely  eulogistic.    Many of them  have  reference to that divine order which pervades the inanimate universe even  more  than  the  actions  of rational  beings ;  and  those of them which have reference to human action deal quite as often with the voluntarily observed maxims of society as with rules which are supported by the authority of the State.
Heterogeneous however as the senses of the term • a law '
may at first  sight  appear, the  connection  between  them is not hard to trace ; nor is the  earliest  use  widely  different from the latest and most accurate.

Its earliest
Uile.

The shepherd who guides his flock, or, on a larger  scale, the head of a family who regulates its encampments and employments, seems to have been the earliest  'lawgiver,'

1 So Lord  Weatbmy wu  at the  paina to mcplain  that the  word iu,  in the maxim ig110Nntill itwia ilJIUl acuat, fa Ul8d in the  l8DN  of • pn-1 law, the ordinary l&w of the country,• not in the HJIH of •a private ri.ght.' Cooper 11. Phibbe, L. R. a. B. L. 170,
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and his directions, as orders given by one who has power OB.Al'. n. to enforce their observance, are the earliest 'laws 1.'	The origmal, and still the popular, conception of a 'law,' is
a command prescribing a course of action, disobedience to which will be punished. In this conception there is of comse implied that of a lawgivsr, who has power to enforce his commands 1•     From this vague original use of the term has arisen that large development of uses, some proper, some
. merely metaphorical, out of which the jurist has to select that which he admits into his science.
The strongest intellectual tendency of mankind is the Derivative anthropomorphic.    If man is a mystery to himself, external -· nature is a still greater myst.ery to him, and he explains
the more by the less obscure.   As he governs his flock and his family, so he supposes that unseen beings govern the waters and the winds. The   greater   the   regularity which he observes in nature, the fewer such beings does he suppose to be at work in her ; till at length he rises to the conception of one great being whose laws are obeyed by the whole universe ; or it may be that, having thus arrived at the notion of a universe moving according to law, he holds fast to it, even w e     he loses his hold on the idea of the existence of a supreme lawgiver.

1 So Homer aaya of the Cyolope1, e.Jl'IITfffl	l'atlTor nta- -43' dA6x-•,

,,.,.	Te m""'"'°"

:Minos, p. 3,0 B.   It may be worth while to

Odyu. h.  U.H and  Plato, Offac I.,- ,_,	l.p,tno1 •opol4Tm .,,.,._,,
drllp&),,
DOtice that •6JUIS (• diatinguiahed from i,opdr) doee not oocur in Homer.
Hemod -      it twice, both time1 in the llinga1ar number, in the Op. et Dies.
:I 76, 388 ; and it occun in the Theogonia. The Homeric word most nearly upreaaive of laWI ill 14Jl'l1Tn, which however really llignifie1 rather decn!81 made for lp8Cia1 cuea. Groh, Hist. ii. p. 111; :Maine, Anoient Law, ch. i. Cicero derive1 NJUIS 'a Rum ouique kl"buendo,' De Legg. i, 6, It ill 1urely nTening the order of ideu to Rppoee that the uae of •6por in the   B8Dl8
at•• chant' ii the original one, u  doea, e.g., Funel de Coulange1, La Cit4
Antique, p. a,7.
' lfu  :Mtlller appean to think that, among the mndooe at  all event.a, the order of ideu wu t.he convene, ahowi:ag that In the Vedic Hymm, .Rita, from maniDg the order of the heavenly movements, beQme in time the name for moral order and righteollllle88. Hibbert Leohre■, 1878, p. :1135.

16	LAW.

CHAP, II,		Men have also almost always believed themselves to be acquaint.ed with certain rnles int.ended for the guidance of their actions, and either directly revealed to them by a superhuman power, or gathered by themselves from such indications of the will of that power as are accessible. They have eupposed   that   they   have   di1COvered   by self-analysis a master part of themselves, to the dictat.es of which they owe allegiance.   They   have observed   that, in   order   that their senses may receive certain impressions from external object.a, those object.a must be arranged in certain.- waya, and no other.
It is f!llBY enough, upon oonaideration of these facts, to
account for the existence of such phmses as laws of Nature, laws of God, laws of Morality, laws of Beauty, and others which will at once Bt1ggest themselves.
The	The employment  of  the  same name to denote things  so
: tion different may appear to us to imply an extraordinary con­ sciences.	fusion of the topics appropriaie to Theology, to Physics, to Ethics, to 1Esthetics, and to Jurisprudence ; but the wonder
will be less if we remember that the separation of the sciences to which we are accustomed, and which we take for granted, was unknown to remot.e a.nµquity.	The world with all ita varied phenomena was originally studied as a   whole.	Tlie facts of nature and the doings of man were alike conceived of as ordained by the gods.	The constitutions of stat.es and the customs and   laws of all the peoples of the   earth   were as much of divine contrivance as the paths of the planets. The great problem thus presented for the   study   of   man­ kind was gradually broken up into a. number of minor problems.	There occurred a division of the   sciences.		A line was drawn between those which deal with external nature, including Theology and Metaphysics, and those which deal, with the   actions of   men.	These latt.er, the practical, were thus severed from the theoretical sciences 1;
1   They are henceforth connected only by means of religion, and by BpeOQla­
ijons concerning the faculties of the human mind.
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and the t.erm law, which had been used ambiguously in the CRAP. n. discussion of both sets of t.opica before their severance, has henceforth two distinct histories.	In the theoreiacal sciences,
it is used as the abstract ides of the observed relations of phenomena, be thoae relations inst.anoes of causation or bf mere  IUCCellSion  and     nee.   Inthpel'IMltical  ecienees the term is used t.o express the abstract idea of the rules which regulate human action.
In the theoretical, or as we should rather say in modern Use of the
phmse,  in  the   physical  sciences,  Law  is  ueed  t.o  denot.e  the !,t;i!:ithe
method of the phenomena of the universe ;   a use which IIOiencea;
would  imply, in accordance with the  primitive meaning of the term, that this method is imposed upon the phenomena either by the will of God,  or  by  an  abstraction  called Nature.
This use of the term may certainly lead to misconceptions.
It has long ago been agreed that all we can know of natural phenomena is that they co-exist with, or succeed, one another in a certain order, but whether this order be imposed im­ mediat.ely by a divine will, or mediately through an abstraction called Nature, or through minor abstractions called Gravitation, Electricity, and the like, the phenomena themselves are unable to inform us.   It  is therefore  necessary to realise that when we talk of the laws of Gravity or of Refraction, we mean merely that objects  do gravitate and  that  rays are refracted. We are using the term law merely to convey to our minds the idea of order and method, and we must beware of importing into this idea any of the associations called up by the term when it is employed in the p:f&Ctlcal sciences.
It.s  use in  these sciences is, speaking  very  nerally,  to in th!
express a rule of human action ; and the sciences of human action being those in which the term is most used, and indeed is most needed, it is re11Bonable to say that this is its proper meaning, and that its u110 in the theoretical sciences is improper, or metaphorical merely.
But just u  its  metaphorical  use, as  meaning  ' order,'  is
C
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sometimes obscured by 88ll0Ciations derived from it.s proper use as signifying ' a rule,' so is its proper use as ' a rule ' occasionally confused by an imagined. parity between a rule and the invariable order of nature.
The first step therefore towards clearing the term Law of ambiguity for the purposes of Jurisprudence is to discard the meaning ia which it is employed in the physical sciences, where it  is used, by a mere metaphor, to express the  method or order of phenomena, and to adopt  as it.s proper meaning that which it bears in the practical sciences, where it is employed as the abstract of rules of human action.
The opposition between these two meanings will be best seen by grouping together, under the heads of Order and Rule respeetively, a fe:w characteristic specimens of the vague employment of the term Law


I. Law a, t'/,,e oriler qf tlie Uni11er1e.
Order.		•Lawis the King of Kings, far more powerful and rigid than they: nothing can be mightier than law, by whose aid as by that of the highest monarch, even the weak may prevail over the strong.'-The Vedas 1•
Nop.or, d n&vrcov atTv..Evr
0vaT"&iJI 'l'f ,cal cl8ava'l'C.OJ1,-Pindar 9•
'EnEl ,cal T'OJI 8>..ov ICOtTp.ov, ,cal T'a 8EW. ,cal '1'4S' «a>..ovp.lvar par, 110µ.or ,cal T&,fis, El XP T"oir dpcoµ.lvo,r 11'&-aTEVEw, 3,o&«EiJJ 4'ai11um.-Demosthenes8•
·o JIOP,OS' cS ICOWOS', 60'1l'f p ln,11 . d  dp8or A&yor 3,a 11'411'1'COJI
lpxoµ.EJJOS', d aln-or &11 T'tp ,,	«a811yEµ.ov, 'l'CW'l''fl rijr 'l'i.11 6Nl)JJ
3,o,« O'Ec.os ovr,.-Chrysippus '·
'Lex vera atque princeps, apta ad iubendum et ad vetandum, ratio est recta summi Iovis.'-Cicero5•
1   Sat. Br. 14- -t, :i. :13; Br. .Ar. Up. 1, ._ 1-4,·cited Tagore Leet. 188o, p. 136.
1 Apud Plat. Gorg. -t8-t D.	1 Adv. Ari.tog. B. p. SoS.
· Apud D. Laert. vii. 88.	1   De Leg. ii. •·
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'Lex aet.ema nihil aliud est quam summa ratio divinae OBAP. u, sapientiae, secundum quod est directiva omnium actuum et motionum.'-S. Thomas 1•
' Of Law there can be no lesse acknowledged, than that her aeate is the bosome of God, her voyce the harmony of the world, all things in Heaven and  Earth  doe her homage, the very least as feeling her care, and the great.est as not exempted from her power ; both angels and men and creatures of what condition soever, though each in different  sort and  manner, yet all with uniforme consent, admiring her as the mother of their peace andjoy.'-Hooker2•

TI. :La"' a, a ruk qf A.ctio11.
'Lex est recta ratio imperandi at,que prohibendi.'-Cicero3• Rule.
' Lex nihil aliud nisi recta et a numine deorum tracta ratio, iubens honesta prohibens contraria.'-Cicero 4•
' Ins est ars boni et aequi.'-Celsus IS.
· That which reason in such sort defines to be good that it must be done.'-Hooker8•
.'Der Inbegriff der Bedingungen unter denen die Willkiihr des Einen mit der Willkiihr des Anderen nach einem allge• meinen Gesetze der Freiheit vereinigt werden kann.'-Kant 7•
' Der abstracte Ansdruck des allgemeinen, an und fiir sich seienden, Willens.'-Hegel8•
· Das organische Ganze der ausseren Bedingungen des ver­ numtgemissen Lebens.'-Kranse9•
· Die Regel wodurch die unsichtbare Griinze bestimmt win! innerhalb welcher das Daseyn und die Wirksamkeit jedes Einzelnen einen sichem freyen Raum gewinnt.'-Savigny 10•

	1 1.   2, qu, 93. an. I,
	1
	Ecol. Pol. i, o, 18.
	· De Leg. i. 15.

	· Phil. id. u.
	1
	Dig. l. I, J,
	· Eoc}, Pol. i, o. 8.


,	Reahwlehre, Werke, mp. 27.	I   Propideutik, Cllml8 i. i 26.
· Abri11 dea Bystemea der Philoaophie dea Reohtell, p. 209.
•• Byatem, L p. 332,
C 2
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IO	LAW.	•
The term Law is employed in Jurisprudence  not in the sense of the abstract idea of order, but in that of the abstract idea of rules of conduct. But of these rules only a particular class are ' laws' in the strict sense of  the  term;  so  that although the jurist is in no danger of getting entangled in questions of physical science, he is obliged to buy himself in marking the boundary which separates his own department of study from the wider field of morality.  His  task is so to narrow and deepen the popular conception of 'a law' in the sense of a rule of act.ion, 88 to fit it for his own purposes. This task will be undertaken in the next chapter; before entering upon which it may perhaps be 88 well to point out how various in character are those precepts for the guidance of the life and conduct of men to which the term law is with more or leBB propriety applied.
While some of these precepts are received wherever human beings are gathered together, others are limited to  the followers of a particular religion, or to the inhabitants of a definite portion of the earth's surface. While some of them deal with the fundamental institutions of society, others are occupied with the pettiest detaila of ceremonial ordeportment. Some are enforced by the whole power of  great empires, whilst others may be violated by any one who is not afraid to encounter the banter of his acquaintance. They pouess, however, certain characteristics in common, which must be briefiy enumerated.

Chanoter-	They all  either  are,  or  may  be,  exp:reaied  88    distinct

miato.incetooo.mu-  propos1·1.:11ons.

They are,1.l!u....n..Lul..er,  propom'ti ons -.:l.:1-- 	ll  4w-- the

of them.    will of a rational being.
Of the two kinds of propositions which may be so addressed, they are commands; that is to say, prece-pts in which the cause of obedience depends on the will of him who commands ; not counsels, which are precepts in which the reason of obedience is taken from the thing itself which is adviaed1•
1 Hobbel, Work , ii, p. 183-    On • Imperimn' and • Conalliam,' at. Thoma-­
aim, ll'uadamenta L Natmae et G. 1705, p. 133.
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Being commands, they are accompanied by a MDction ; that CllW', rr.
is to •Y, they imply, if they do not express, an intimation that their author will eee to their being obeyed; not necwarily by a threat of punishment, 88   such, but also by a promise of int.erf'erence to prevent disobedience, or to rein- stat.e things in the position in which they were before the act of disobedience.
Lastly, they are general commands. They relate to courses of conduct, 88 oppoled to special conunands, which enjoin only a particular action 1•
Laws, therefore, in the vague sense of roles of human action, are propositions commanding the doing, or abstaining from, certain classes of actions; disobedience to which is followed, or is likely to be followed, by some sort of penalty or inconvenience.
There are many propositions of this kind which no one is likely seriously to mistake for laws. It is generally under­ stood that such phrases 88 the laws of honour, or of etiquette, are employed, by way of analogy merely, to indicate roles which, either by their trifling import.ance, or from the limited circle in which they are recognised, diff'er widely from precepts which are of such vital moment, either on account of the penalties attached to their mlation1 or of the general acceptance which they find, as to be more onlinarily talked of as 'laws.'
The roles of human action which are most often confused u- moat
with laws proper, are those which are called laws of God, be
laws of nature, and laws of morality.	So closely indeed are:!:'!! these topics connected with those proper to Jurisprudence,
that many of the older worb on the subject are occupied 88

1 A:anfn, i. p. u. On the oUaer bud, Blaobtou, i. p. 44, makee tile pmn,1hy of & law depend OD ita being addrelled to a alall of pel'IOD8, So Cicero, de Leg.ili. 19, • legil haeo vta eet lClltum et iuaumin ODIDII.' A. Gelliu, L   20, takee Capito'• delbdtion of la: u • general.a luaam' to imply that lt mud be 'de Ullivenil oivibul,' u oppcll8d to 'prlvllegla,' and Ulplam, 1lura
-     in mgalaa parlODM,  aed generaliter oonnlta111ltm,' Dig. i. 3. 8,   Cf.
Bmtham, Nomography, o. 1, Worb, ill. p.:aaa,
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CHAP, U•    much with the law of God, or of nature, as with laws proper. Sir Walter Raleigh, for instance, begins a dissertation upon Law, by stating that laws are of three kinds-the eternal or uncreated ; the natural or internal ; and those which are im­ posed, or of addition. These last, which are explicatory and perfecting to the law of nature, are either divine or human ; both of which kinds are again variously subdivided 1•
It will therefore be necessary to touch briefly on those classes of so-called laws which are occasionally confused with laws properly so called.
1  Works, ili. p. 101; Hobb-, Worb, ii. p. 186.   Cf. Hooker, Eool. PoL
i. c. 15;   Locke, Hum. Undemanding ii. f 6.














CHAPTER Ill.

LAwe AS RULES OF HUMAN ACTION.

THB  use ot the t.erm Law in any but the sciences called Uaee of the
practical or moral,  that  is to say which  have  to do  with  the =:J!itlie
human will, is thus merely metaphorical, and irrelevant to IC!iencee.
our enquiry 1•   Our only real difficulty is to draw a sharp line between the meaning in which the term is used in Juris­ prudence and that in which it is used in the other practical sciences.    The task is the more difficult that the line has not at all times been BO sharply drawn as it is now possible and desirable to draw itl1•
The common characteristics of the moral sciences, covering as they do collectively the phenomena of human action, using that term in the widest sense, as inclnding all volitions, whether accompanied or not by external movement, may be summed up as follows : They postulate a will ; tree at any rat.e BO far as to be influenced by motives presented to it.
1 The reader need hardly be Nminded Qat by a •pracmoaJ. IC!ienoe' ii not meant a body of rulee for the government of pnimoe (which would be an art), bat the atudy of the principl• upou which, u • maUer of fact. human aoilon is govemed.
I   The a:prson m Greek writers oomiDg	to what -    mean by
Jmupradenee ie probably • l'olitike.'
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cau. 111. They postulat.e the det.ermination of that wil by othet causes than the mere sensations of the moment, and, more specifi­ cally, by respect for rules of life  and  conduct.  They have many fundamental ideas in common, such as freedom, act, obligation, sanction, command ; ideas which they are not bound to analyse exhaustively, but employ in accordance with the usage of ordinary' language, and in senses which might
· be accepted by widely opposed schools of speculation. Each science must define and classify such ideas so far as is necessary for its own purposes, leaving their full and final investigation to Psychology or Metaphysics. Unless the sciences so far respect each other's boundaries, a treatise upon any one of them must be preceded by a sketch of all the rest ; and  thus  it  has  happened  that  systems of  Jurispmdence have been encumbered with digressions and polemics upon questions lying wholly outside of its appropriat.e province.

Diviaion of the 'Practical ICiencea.

The resemblances   and differences   in the employment of the t.erm ' a law' in the several practical sciences must be explained by the resemblances and di1f'erences between the sciences themselves. The grand division of these sciences is
between that which deals with stat.es of the will, irrespectively of their outward manifestation in act, and those which deal with stat.es of the will only so far ae they are manifest.ed in action 1, The former regards, while the latt.er disregard, those int.ernal acts of the  will which do not result in  outward aets of the body.
The former kind of science is ' Ethic.' The latt.er kinds possess no received collective name, but may perhaps be provisionally designated ' Nomology.'
The essential dift'erence between them is that Ethic deals
not only with the outward results of the det.ermination of that faculty of respect for a role which is the basis of all the moral sciences, but also, and rather, with the balance of inward forces  by  which  those  results  are  produced.  It  loob  not only to the eort of acts which men do, but also to the sort of
I  lDaluding therem willecl iDactlOD.
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men  who  do them 1•	Nomology, on the other hand, deals CHAP. m. entirely with the conformity or non-conformity of outward
act.a to roles of conduct.
Ethic is the science of the conformity of human character
to a type; Nomology, of the conformity of actions to roles.
Ethic is the science  mainly  of  duties;  while  Nomology looks  rather  to  the  definition  and   preservation  of  rights. The terms right and duty are of course correlatives, and are common to both Ethic and Nomology; but the former science, · in accordance with 'its more inward  nature,  looks  rather  to ttw, duties which are binding on the conscience ; the latter looks to the rights which are the elements of social life.
Ethic has been well described by Kant as concerned with Ethic.
the laws for which external legislation is impoBBible9•  It  is the science of-those roles which when known are themselves adopted  by  the  will as its objects  or  aims.    This  rightness of will can never  be  enforced  by external legislation,  but must be the free choice of the individual. All that external legislation can do is to affect the external expreBBion of the will in act ;  and this, not  by a rectification  of  the  aim itself of the will, but by cauaing the will to follow out another  aim in act.
The science of this office of external regulation is what Nomology.
we have called I Nomology.' It may be  defined  as  ' the science of the totality of the laws for which an external
· legislation is possible 3.'

1 So Aria. m. Nie. Ii. 4- Law oouuna.nds not d.,,Ppear, but n1 ,-oii
4+ln. lb. lii. 8. I ;  v. I.  14,
· Tagendlehre, Werke, vii. p. 182,
· This definition la applied by Kant, Reahtalehre, ib. p. 27, to the BCience of Law. He owe- 'Reahtalehre' to 'Tupndlahre,' making th- two apeciee exham the genus 'BUtenlehre! Now we have end•voured to explain that thiB
genm conalna the two species ' Ethic,' and what we have called • Nomology,' which latter, besldee J misprudence, conalna other 111b-speciea. We submit that Kant'■definition u he applies it i■too wide.   There are rules of action which can be impo■ed by external authority, and yet are not laws. Hi■ definition ahould apply, u we have applied it, to a clae1 of scienoea, of which Juris­ prudmce i■ODly one.

26	LAWS AS RULES or BUMAN ACTION.
cHAP, m.		The moral sciences having thus been grouped under the head of Ethic, when the object of investigation is the con­ formity of the will to a rule; and of Nomology, when the objeet of investigation is the conformity of act.s to a rule, we pass by the former, as foreign to our subject, and confine our attention to the latt.er.

Rule1 of		Nomology, the science of external action, must be divided, according to the authority by which the mies of which it treats are enforced, into-::::-1

1.A science of mies enforced by indeterminate authority.
II. A science of mies enforced by determinate authority.
enforoed	I. What may be vaguely called ' moral laws • are  of very
:i!:!eter- various origin and obligation. Their common characteristic
authority.   is that, although no definite authority can be appealed to in
case of their infraction, yet those who obey them are regarded with favour, and those who disobey them with disfavour, either by society in general or by a section of it. Under this large category may be classed the laws of usage in the pro­ D11Dciation of words, of fashion in the choice.of dress, of social demeanow, of professional etiquette, or of honoar between gentlemen, as well as the gravest precepts of morality, specifically so called. All of them possess the common characteristic of being generally received in certain circles of society, while anything done in contravention of them exposes the transgressor to various shades of ridicale, hatred or coercion.

Law• of
fuhion,



of honour,

The weakest sort of these mies are undoubtedly those of fashion and etiquette ; deviation from which is called eccen­ tricity or valgarity, and is visit.ed by penalties varying from a smile to ostracism from society.
A somewhat stronger force may be attributed  to the so-
called law of honour, deviations from which are in this country stigmatised as ' conduct unbecoming a gentleman.• This however, so far as it exceeds in delicacy the dictates of ordinary morality, is recognised by a comparatively small
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class, and, as has been well observed, regulates  only  the  CHAP.  m. duties   betwin   equals 1•     Far more impottant are those pre- ofmorality. cept.s which are more usually called principles of morality,
and the infraction of which is called vice.
As to the origin and authority of the laws of fashion, and of the code of honour, there is no mystery. Every one admits that these are, though in different degrees, conventional, and have grown up in particular circles and states of society to which they were found beneficial.	With reference to those wider formulas called moral principlea, there is by no means the same   co  nt.   This   great   body of   maxims,   regulating the relations of man to man in all the interco1ll"Se of life, would seem to have grown up partly under the influenee of . religion, partly out of speculative theories, partly out of the necessities of existence.	Which of these ingredients is the essential, or the most essential, element of morality, may well•

be questioned.	It is at any rate certain that morality is not due t.o the direct int.erposition of political authority.
lnt.o the battles which are perpetually raging as to the essential quality of virtue in itaelf, and as to the faculty by which the virtuous quality of actions is disc.em.eel 2, it is not the business of the jurist t.o enter. He is not obliged to decide whether the criterion of virtue be conduciveness to
utility, or accordance with nature ; nor need he profess his belief,  or  disbelief,  either  in  an  innate  moral sense,  or in a categorical imperative  of  the  practical  reason.  These are the hard questions of Metaphysics.   The business of the jurist
is, in the first place, t.o accept as an undoubted fact the
exist.ence of moral principles in the world, differing in many particulars in different nations and at different epochs, but having   certain   broad   resemblances ;   and, in   the   second

1 Paley, Mor. Phil. book i, ch. ,. • The law of Honour is a ■yskml of rules coaanoled by people of faehiOD, and calculated to faailitate their intercourse with one another, and for no other purpoee.' Ibid. Cf. lhering, Der Kampf um'■Rech p. 25.
· See Dugald Btewan, Philo■ophy of the Active and Moral Powers.
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cHAP. m. place, to observe the sort of sanction by which these prin­ ciples are made effective. He will then be in a position to draw unswervingly the line which divides such moral laws from the laws which are the subjects of bis proper science1•
While the broad resemblance of the moral principles of mankind is universally admitted, the occasional divergencies between them are frequently lost sight  of.   The truth  upon this point is admirably expressed by Paley.   'Moral approba­
tion,' he writes, 'follows the fashions and institutions of the
· country we live in ; which fashions also and institutions
themselves have grown out of the exigencies, the climat.e, situation, or local circumstances of the ·country, or have been set up by the authority of an arbitrary chieftain or the unac­ countable caprice of the multitude8.'
As to the sanction of moral rules, in the wide sense of the term, it was well said by Locke that 'no man escapes the punishment of their censure and dislike who offends against the fashion and opinion of the company he keeps, and would recommend himself to it8.' Such mies are thus by no means without their  appropriate  sanction.  We  cannot  therefore, with Thomasine, see in the presence or absence of compul­ sion the dividing cha.racteristic between orality and Law'.
Enough has perhaps been said with  reference  to  moral rules generally. One class of these rules has however exer­ cised BO wide an influence, and is BO intimately connected with our more immediate subject, as to demand a more extended notice.

The law of	That portion of morality which supplies the more important
Nature. and universal mies for the governance of the outward acts of mankind is called the 'Law of Nature.'
1 Of. Kant, Tugendlehre, Werke, vii. p. 177.
1 Mor. Phil. book L oh. 5. Of. Herodotus, iii. 38;Arin. Eth. Nie, v, 7; Montaigne, Eaaaia, I. oh. 2:1; P-1, P--,iii. 8.
1 H\1JIIIIJI Undentanding, book ii. H 1-121where he acaroely doea juatice to
b	effects prodnoed by ByJDpathy with the HJ1mnmt of our fellow-turel.
' Fund. L Nu. ti. o. 6. f 3·
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This is a plain and, it is mbmitt.ed, true account of a subject ORAP. m.
upon which a vast amount of mystical writing has been ex- pended.    Such of the received precepts of morality relating to overt acts, and therefore capable of being enforced by a political authority, as either are enforced   by spch authority Or ll1'e supposed to be fit 8() to be enforced, &re called I laws Of Nature.'   They are preceptAI obedience to which, whether it be or be not commanded by the State, is insist.ed upon by a deep-root.ed public sentiment. Resting essentially upon public sentiment, they are rules of morality; but having reference only to such outward actions as are thought fit for political enforcement, they form only one class of such roles. After what has been said as to the origin and authority of moral rules in general, it will be unnecessary to discuss at length the origin and authority of such moral rules as are called natmll laws. Whatever may be the objective char- aet,er of those laws1,   whether they should be identified with the will of God, or should be supposed to be in some sort the
guides even of that will, it is enough for the jurist that they eertainly rest, like other moral. rules, upon the support of public sentiment.	·
While there has been much dift'erence of opinion as to the eont.entAI of the Law of Nature, the existence of such a law has been very generally admitted.
At the time  when  the social  were  fimt separated  from the physical llciences, speculation recognised in the former nothing but what is variable  and  arbitrary.  Thus  Demo­ critus taught that legal institutions were of human devising, while  atoms  and  vacuum  exist  by  Nature•.   It   was  the
stock sophistical doctrine that moral. distinctions, especially Justice, are the c:rea.tnraa of law; which is itself a mere compromise, securing each man against injury on condition

1   'W1ieUler for iDataDOe it.be morevaeto uywit.h Cicero, de Leg. IL 4, •Lmc
-   ratio en :recta ll1IDllDi Iovil,' OI' with H-,    S.t. L 1. ,S, ' Ut.ilitui111url,"'""

prope mater el aequi.'
3 n.t,Tcl	twm, ¥x,a Ii a,.1,,.,,vr .a2 •••    Diog. I.een. h. -45·

•
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CHAP. m.t that he surrenders  the  luxury of ill-treating his neighbours 1•
The purely conventional character of morality is also the con­ clusion drawn by Herodotus from the contradictory views and customs whieh he found to prevail among different nations 2.
But a contrary view found early expression in literature.
Sophocles makft! Antigone appeal from the orders of King Kroon to the	4ypa.,rra. tr.' c<TCf,a).ij 8E II
N&µ.iµ.a.s.
Aristotle fully recognises the exist.ence of a natural as well as of a  legal  Justice'.    He  mentions  as an  ordinary  device of rhetoric the distinction which may be drawn between the written law, and ' the common law' which is in accordance· with Nature and immutable5•
The Stoics were in the habit  of identifying  Nature  with Law in the higher sense, and of  opposing both oft these terms to Law which is such by mere human appointment. 'Justice,' they say, 'is by Nature and not by imposition8.' 'It  proceeds from Zeus and the common Nature7.' In a passage already quot.eel, Chrysippus speaks of 'the common law, which is the right reason, which pervades all things, identical with Zeus, the ruler of the government of the Universe8.'
The same view finds expression .in   the Roman lawyers.

1 Tel BlK1110,, ill d.AA/wpuw d"f0,86r, Plat.o, Repub. ii. ad init. ; cf. Arlai. Et.b.
Nie. v. I, 17.
1  Herodot. iii. 38.   'J'al bien  peur  que cette nature ne aoit elle-m6me qu'une premU1re couiume, comme la coutume eat une HOOnde nature,' •YB Pucal, P , iii. 19.
1    ver. -45-4: cf. Oedipi R. ver. 1865; Xen. Memor. iv.+ 19; Plat.o, Legg.
PP· 563, 793·
' Toii 3 .-aAmm 311ra£au ,.c) pw ft/tlC#W In,, ,.c) 3  110/M#W, (/illtl1m po ,.c)
tra11Taxoii n)I' a6n)11 lxo11 36,,al",, ml 06 ,.  bew  f ,J,, 110,-clr	b It clpx,jr
"   aHir &a,f,ipe1 of,..,,    &AA,ur, 11,-a,,    lffl111 lcfll/>ll'ft. Be goea on t.o
explain this irtatementr and  to refute the  idea  that  everything which is fwm is wholly &.£.,,,.,.or. He uaea "II aa aynon:,mous with"°"'"6,,· Eth. Nie. v. 7.
· Rhet. i. 16. He allo oppoeea the f&ot r&pa, to that which is llOll'M or mnl
f,tStTw, lb. 14; cf. Demoath. Ari.Btoorat. p. 639.
1    St.ob. Ecol. ii. p. 184.	' Chrya. apud Plut. de Stoic. Rep. 9-
· Chrya. apud Diog. Laert. vii, 88.
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'Law,'  says  Cicero,  'is  the   highest  reason,  implanted  in  OBAP. m.
Nature, which commands those things which  ought  to  be done  and prohibits  the  reverse.'    'The highest law was born in all the ages before any law was written or State was formed1.'     'Law did not then  begin to be  when  it was  put into writing, but when it arose, that is to say at the same moment with the mind of God11.'
It may be worth while to add a few instances from later writers of the terms in which the law of Nature has been spoken of.
S. Thomas Aquinas says : ' Participatio legie  aetemae  in
rationali creatura lex naturali's dicitur8.'
Gl"otios: ' Ins naturale est dictatum rectae rationis, indi·­ cans actui alicui, ex eios convenientia aut disconvenientia cum ipsa Natma rationali ac sociali, ineese moralem turpitudinem ant necessitatem moralem, ac consequent.er ab auctore Natume Deo talem actum ant vetari aut praecipi •.'
Hobbes : ' Reason suggesteth convenient Articles of Peace, upon which men may be drawn to agreement. These Articles are they which otherwise are called the Lawes of Nature11.'
Jeremy Taylor:  'The law of  nature is the universal law of the world, or the law of mankind, concerning common neces­ aities, to which we are inclined by nature, invited by consent, prompted by reason, but is bound apon u only by the com­ mand of God11.'
Cumberland : ' Lex Naturae est propositio naturaliter eog­
nita, actiones indicans eft'ectrices communis boni 7.'

The term ' Law of Nature,' besides the sense in which we Special
have just explained it, has been employed in a wider and also :_of
in a more restricted sense.
1 De Legib. i. 6; ct De Inv. ii. 52.
1 De Legib. ii. 4; at. the diatinction bet,,_ •amnma lex' and 'la:IIClr:ipta,' ib. cc. 6. 15; between •tu Naturae' and 'oivilill,' De otr. iii.17;and between '111D11D1um iu • and 'i111 oivlle,' Rep. v. 3 {Mai).
• 1. 2. q. 91. an. 2.   ·	•    De I. Bell. et P. i. 1. 10.
1 Leviat.han, p. 63.       • puct. Dub. ii. o. 1. r. 1.         7 De Lege Nat. v. 1.
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CJL\P, m.

The wider is that of the well-known • ius  naturale ' of

The wider Ulpian, which he says prevails among animals as well as men, aeue.	regulating the nurture of the young and the union of the sexes1•	It is obvious that the courses of action mentioned
by Ulpian are followed in pursuance, not of a precept addresaed
to a rational will, which alone is properly called a 'law,' but rather of a blind instinct, resembling the forces which sway the inanimat,e world1.     Such an employment of the term is, in fact, folly as metaphorical as its use to express the oider of the universe. A law for the nurture of offilpring is no more intelligible than a law of gravitation.
It is in pursuance of this 'law,' which is mpposed to govern the relations of men before they have originat.ed any of th<lSe institutions which mark their superiority to the
merely animal creation, that all men are asserted to be equal.
· lure emm naturali ab initio omnes homines liberi nasce­
bantur'; which is equivalent to saying that before any !Mn were in existence, no dift'erences between man and man were recognised. by law. Ulpian's 'ias naturale' is therefore a merely metaphorical phrase, leading to consequences which, however magniloquently they may be expressed, turn out upo  analysis to be dangerous   truisms.    All legal right and wrong had its origin after human society was put in motion and began to reflect and act. To ialk of Jaw and right as applied to mankind at a supposed period ant.erior to society beginning to think and act is a contradtction in= er



The

terms8•
An employment of the term 'natural law' in a sense as

 	   much narrower than that which we have given it as Ulpian's is wider, is its identification with the 'ias gentinm.'    The 'ius gentium,' in its origin a system of positive law enforced. among the Romans and the races with whom they were

1 I111t.. Inat. L 2.	1 Heaiocl, Op. et Dies, 276.
1 Yet writen are not wanting to .. ure 111 ihai the genesia of law preoeded even the development of the family I Zocoo-Bola, Prbulipli d'1111A Prelnoria del Diritt.o, 1885, p. 36.
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brought into commercial contact, was conceived of', doubtJees OBAP. 111.
11 early as the second century B.c.1, as a body of principles which are found in the laws of all nations, and wbich there- fore point to • similarity in the needs  and  ideas  of  all peoples.  'las autem gentium omni humano generi commune est ; nam usu exigente et humanis necessitatibus gentes hnrna,nae quaedam sibi constituernnt.   Bella etenim orta aunt et captivitates secutae, et servitutes, quae aunt naturali iuri contrariae 2.' By  the  introduction  of  these  precepts  the Jl&l'l'OW and strict law of Rome was gradually enriched and expanded. It was an afterthought to give them a higher authority and • philosophical significance by identifying them with the 'ius natmale ' ; as is done even by Cicero 8 ; and more explicitly by Gaius when he says : ' Quod vero naturalis ratio inter omnes homines constituit, id apud omnes populoa peraeque cust.oditur, vocatmque ius gentium, quasi quo iure omnes gentes utuntur'.'
Ulpian's extravagantly wide application of the term never seems to have gained currency. It was, on the other hand, long and generally used in the restricted sense of an equi­ valent for what the Romans meant by the 'ins gentium.'
It.a suitable and convenient use in the sense in which it
was employed by Aristotle was restored by S11Ch writers as Oldendorp, Gentili, and Grotius.

A brief notice must suffice of the vari011S practical con- Deduot.ion1
clnsions which have been drawn from  the  doctrine of 'ins  !:.
naturale.'
1. Act.a prohibited by positive law, but not by the so-called
natnral law, are said to be 'mala prohibit.a,' 11ot 'ma1a in se.'
1   Cic. De Otr. lii. 69. Cf. Voigt, Daa Iua Natmale, pt11litlt, and Prof.
lfetileahip, Joumal of Philology, m. p. 169.
9   Iun. lnai. i. :.i. § :.i. • Gentiam iua .•• ab eo enim nominatum eat       et
onm• gentea llimiliter eo ■unt uaae; quod enim hone■tum et iuatum eat omnium utilitati convenit.'   Frag. Vet. L Cti.   Cf. Oio. de Otr. iii. 17; Tusc. L 13; G&i. lna.ili. 93•
1 'Lep Daturae id e■t gentium,' De Otf. i. 23.	1 ln■t. i. I,
D
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OBAP. m. Thus a government may find it expedient to forbid certain act.a, such as the planting of tobacco 1, which   not regarded as odious by the public sentiment.are

2. Positive laws have been said to• be invalid when they contradict the law of nature. So Hooker, paraphrasing S. Thomas : 'Human laws are measures in respect of men whose motions they must direct. Howbeit nch measures they are as have also their higheJ' mies to- be me&Sllred by : which mies a.re two, the law ef God, and the law of nature. So that laws must be made aecording to the general law of nature, and without contradietion to any positive law of scripture ; other­ wise they are ill made1.' Grotius: 'Humana iura multa constituere possunt praeter natlll'llm, contra naturam nihil3.' And Blackstone: 'This law of nature, being co-eval with mankind and dictated by God himself, is of course superior in obligation to any other.   It is binding all over the globe in all countries and at all times : no human laws are of any validity, if contrary to this-; and such of them as are valid derive all their force, anci all their authority, mediately or immediately nom their original'.'
3. Natural law, or natural equity, has been oft.en called in
to justify a departure from the strict mies of positive law.
With the ehanging ideas of society eases of course often occurred when the law of the State was found to be in opposition to the views of equity entertained by the people or by leading minds among .iiem. The opposition would be said in modem language to lie between law and morality. But law and morality in early times were not conceived of as distinct. The contrast was therefore treated as existing between a higher and a lowe:r kind of law, the written law which may easily be superseded, and the unwritten but immutable law which is in accordance with Nature,·
1 1 a Ch. II. c. 34. Cf. the lenient view which baa been taken by the
Courts of evaeions of ihe revenue laws, e.g. Holman 11. J oJm.n, Cowp. 341.
1  Eccl. Pol. iii. c. g.	• De L B. ei P. iL 3. 6.
· Comm. lnirod. p. 43. Cf. Cic. de Legib. ii. 4; Suares, de Lege ei Deo,
ii. 14; :Raleigh, Worb, iii; Coke, I.  hat. 11, 183,197; Locke,Civ.Goy. 11.
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And this way of talking continues to be practised to the onu. m. present   day.    Long   after   the   boundary   between law   and morality bad been clearly perceived, functionaries who were
in the habit of altering the law without having authority to legislate found it convenient to disguise the fact that they were appealing from law to monlity, by asserting that they were merely administering the law of Nature instead of law positive.
4- In cases for which the law makes no provision the Courts are sometimes expressly authorised to decide in accordance with the principles of natural law.   This is so, for instance, in the A11Strian Civil Code 1, and the Com­ missioners for preparing a body of substantive law for India recommend that the judges should decide such cases •in the manner they deem most consistent with the principles of justice, equity, and good conscience 1.'
5. The law of Nature is the foundation, or rather the
sca.fl'olding, upon which the modern science of International
Law was built up by Gentili and Groti118.

II.   In   contrast   with the species of   rules which   we Ralel:=-

have j11St been considering, are rules set by a determinate authority.	mi!_a t
.	l,Uwu,n '1•
Among such rules would no doubt be   included   rules Divine
imposed, or thought to be imposed, upon mankind by a Ian. God or Gods. Direct revelations of the will of a supernatural power, or such indirect intimations of that will as each man may find in his own conscience, have alike been described as 'laws of God 8.'	It has been believed   that infractions   of either class of God's laws, generally   known   as sins, are sooner or later to be redressed; whether, as among the Jews,
1 •  N ach den 111,ilrJichen Gl'IUldlimen,' I 7.
2 Pim Report, p. 9; 8eooDd Report, p. 10.
1 Auatin lntroducea a new ambiguity Into the term 'law of God,' by applying it cmnplimentaril:, to the oonolllSions arrived at by the ut.iliwlan pfriloeoph:, u to the mode of prodllOing the greaten happin811 of the greaten Dumbar,
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CBAP. m. the redress is to take the shape of temporal reward and punishment, or, as under the Christian dispensation, the readjustment of religious good and evil is postponed to a future state of existence. The laws of GQd thus resemble in almost every point, other than the essential points of source and sanction, those laws which we shall presently admit to be properly so called.   It   is however just this difference of source and sanction which withdraws them from the cognisance of Jurisprudence. Laws the author and upholder of which is superhuman are within the province of quite a different science, and the jurist may be wamed, in the quaint words of Thomasius, • not to put his sickle into the field of dread Theology 1,'

Humu
laWL















De6nition
of a law.

Leaving therefore on one side those rules which are set by God, we come to those which are set by a definite human authority, and here we draw the final distinction between the case when such authority is, and the case when it is
not, a sovereign political authority.   Rules set by such an
authority are alone properly called ' laws.'
By a successive narrowing of the rules for hmnan aetion, we have at length arrived at such of those rules as are laws. A law, in the proper sense of the term, is therefore a general rule of human action, taking cognisance only of external acts, enforced by a determinate authority, which authority is human, and, among human authorities, is that which is paramount in a political society.
More briefly, a general rule of external human action
enforced by a sovereign political authority.
All other rules for the goidance of human action are called laws merely by analogy ; and any propositions which are not rules for human action are called laws by metaphor only.
1 • Ne falcem hie fmmittamua In campum venenndae Theologfae'; Inat. l11J'. Div., lib. f. c. 1. § 163.  Eleewhere the aame author doubts the th   of the conception of God u a law-giver.    The wise man, he aap, -     in God rather the -.oher of a law of Nawn, or a Father; Fand. I. Nat. et Gen'- c. 5.
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POBfflVE LAW.

A uw, in the sense in which that  term is employed in POlitive
Jurisprudence, is enforced by a sovereign political authority. laws.
It is thus distinguished not only from all rules which, like the principles of morality and the so-called laws of honour and of fashion, are enforced by an indeterminate authority, but also from all rules enforced by a determinate authority, which is either, on the one hand, superhuman, or, on the other hand, politically subordinate.
In order to emphasise the fact that laws, in  the strict sense of the term, are thus authoritatively imposed, they are described as ' positive ' laws 1•
It is to such laws that  the following definitions will be Defini-
found to have reference :-	tiou.
TmJ ''"' JHSµ.or, f 11'CUITClf W,,-1rovr 1rpotn]«n 1rEl8Etrlla, a,
..-oAAcl, ,cal µ&A""a ln-, 11"ir ln, JHSµ.or dP71fl,CI µEv ,cal 3G;pov IEoii, Uri'-" 3E W,,-1r0Jv f/,povll""v, l1raJHSp80Jµa 3E T&iv i«ova-lo,v
1 • Pcllitive an thON which have not been from eternity ; bat have b­ made r.-	by the Will of thole that have had the SoTenip Power over othen.' Bobbea, Lenathan, p. 148.  'Pomtiva' are oppclll8Cl to 'naturalia'
by Aulu Gelli1111, u ''"" .to f,Hfl: 'Naturalla magil quam arbltnria.' Nootea A.tt. s. +
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CBAP. IV, «al 41COVtT"411 /t1'4P"1p4Ttil11,  'll'if.\ftiJf & av116,r,c71 ICO&II , ,cJ 11
4'11'C1CT, '11'pOC71JICf' '7;11 nir  l11 tji '11'&.\E,,-Demosthenes 1•
•o(TCI y' &11 T  ICpCITOVII rijr 11'&.\f(l)f ov.\f11ad,,.ao11 l    'll'O,flll
yp4"'71, 11&p.or ,cci.\fiTClio-Xenophon 1•
•o 11&p.or ltTT, .\&yor p,tTpi110r, ,cad dp.o.\oyCu a:o, 11 'IJ'if.\Etilr, µ.71u6ow 'IJ'Wf &Ei 'll'pC1rrEi11 l,cC1tTTci.-Anuimenes 8•
' Lex est generale iussum populi aut plebis, rogante magis­ tratu.'-Atteius Capito•.
' Lex est commune praeceptum, virorom prudentium con­ sultum, delictorom quae sponte vel ignorantia oontrahuntur coercitio, communis reipublicae sponsio.'-Papinianusa.
' The speech of him who by right commands somewhat to ·
be done or omitted.'-Hobbes8•
'Voluntas superioris quatenus libertatem coarctatla: dicitur.'
-Thomasius 7•
' A portion of discourse by which expression is given to an extensively applying and permanently enduring act or state of the will, of a person or persons in relation to others, in relation to whom he is, or they are, in a state of superiority.'
-Bentham 8.
' Das positive Recht durch die Sprache verkorpert, und mit absoluter Macht versehen, heisst das Gesetz.'-Savigny9•
' Die von der hochsten. Staatsgewalt aufgestellten objectiven Rechts-sitze.'-Bruns10•
' Der lnbegrift' der in einem Staate gelteilden Zwangs­
normen.'-Ihering 11•

Most of the terms employed in our definition of positive
law have already been sufficiently discussed.	It remains
1  Adv. Aristogeit. p.  774;  Dig. I. 3. :z,    Of. the  dacriptiom of n,- u
16- rJIII flAtM, Id£• 1r0Amq, in Plato'• Minoe, p. 314 o.
1 :Mem. i. c. :z. 43.	1  Arist. Rhet. ad Ala. i. 4-
,	Apud A. Gell. s. c. :zo.	1 Dig. i. 3. 3.
· Works, ii. p, 49;  cf. iii. p. :151,      'Im. Div. i. 84.    1    Works, Hi. p. :133.
' Syatem, L p, 39.	10 Apud Holzm:uicldf, Eucyclopidie, i. p. :158.
11 Der Zweck im Recht, i. p. 318.
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however to explain what is meant by' a sovereign political osu. iv.
. authority.'
A ' People ' is a large number  of human  beings, united People.
together by a common language, Bild  by similar customs and opinions, resulting usually from common ancestry, re­ ligion, and historical circumstances.
A ' State' is a numerous assemblage   of human   beings, State.
generally occupying a certain territory, amongst whom  the will of the  nuvority, or of an  ascertainable class  of  persons, is by the strength of such a majority, or  class,  made  to prevail against any of their number who oppose it.
A State may be coextensive with one People 1, as is now
·    the case in France, or may embrace several, as is the case with Austria. One People may enter into the composition of several States, as do the Poles and the Jews.
A  People, it  is tmly said, is a natural unit, as contrasted with a State which is an artificial unit 1• There  must doubtless have been Peoples before   there   were States ; that is to say, there must have been groups of human  beings united by similarity of language, customs, and opinions, before there arose amongst them an organisation for  en­ forcing the opinions of the majority, or those of a government acquiesced in by a majority, upon an unwilling minority.
Although scarcely any traces remain in history of the transformation of a People into a State, it is impossible to affirm, wi Savigny, that a People, which  he  calls ' an invisible natural whole,' never exists as such ; never, that is
t.o say, without ' its   bodily form '   the   State 1•   Aristotle speaks of the Arcadians as remaining an lOuor till, by the founding of Megalopolis, they become a w&A,r •. Nor can we follow Savigny in regarding the creation of the   State as

1 According to the utnime advocate. of the • doctrine of Nationality,' eapeeially in Italy, thia fa the only perfect ADd legitimate State : e.g. Mancini, Della nuionalita come fondamento del diritto delle genti (1851). Proluaioni, Napoli, 1813-
1   Savigny, Bynem, i. p. u.	• lb. p. u.	• Pol ii. a, 3.
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CHAP. IV.    the highest function of Law 1,	Morality. may precede, but Law must follow, the organisation of a political society.

Definitiona	Of such a society the following definitions have been
of a State. given at various periods :-
1H &' J,c 1rAuJJ1Q)JI /COlf,'i.JI ICOUIQ)JrCa. TIA.nos 1roA,s,	3	'll'40'7Jf
lxovcra. 1rlpa.s ri;s a.ln-a.p«Ela.s, r:.s l1ros ElwEiP, y,POl,'l11fl µlu OVP
TOV vj11 lvE«E11, aiicra. 3 Tov d '7;11.-Aristotle1•
' Respublica est coetus multitudinis, iuris consensa et utilitatis communione sociatus.'-Cicero 3•
' Civitas nihil aliud est quam hominum multitudo, aliquo societatis vinculo colligata.'-S. Augustine'.
' Respublica est familiarum rernmque int.er ipsas communium summa potestat.e ac ratione moderata multitudo.'-Bodinus6•
' Civitas est coetus perfeetus liberornm hominum, iuris fruendi et communis utilitatis causa sociatus.'-Grotius •.
' The Common-wealth is one Person, of whose Acts a great multitude by mutuall Covenants, one with another, have made themselves every one the Author, to the end he may use the strength and means of them all, as he shall think expedient, for their Peace and Common Defence.'
--Hobbes 7.
' Societas hominum communis boni coniunctis viribl18 promovendi causa contract& civitas est.'-Wolf8•
'A Stat.e is a body of free persons, unit.ed together for the common benefit, to enjoy peaceably what is their own, and to do justice to others.'-Supreme Court, U. S.9
' Der Stat ist die politisch organisirte Volksperson eines bestimmt.en Landes.'-Bluntschli10•

1    S..vigny, Syatem, i. p. H ; cf. Liv. Hilt. i. o. 8.	1 Pol. L a. 8,
· De Rep. i. 1115.	• De Civ. Dai, :a:v. c. 8.	• De Rep. L 1.
I  I. B. et P. i, 0. i. 14-	' Leviathan, p. 88.
· Iua Nat. § + 9- part. 8.	• Cbiaholm 1'. Georgia, 3 Dallu, 45Ci.
1• Die Lehre vom modemen Stat, i. p. :a+
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'Der St.at ist die Form der geregelt.en und gesichert.en OIW'. IV.
Ausiibung der sooialen Zwangsgewalt.'-Ihering 1•
It would be rather within the scope of a profesaed work upon International Law than of a treatise upon Jurisprudence to explain more fully the characteristics of a true St.ate, and to show how it differs from other societies which in some reepect,s resemble it : as, for instance, the Catholic Church ; a great hading corporation, auch as the East India Company; a great and perma ent league, such as that of the Hanse toWll8; nomad races ; rebels and pirates.

The origin   of   States bas been a   favourite mbject of The origin.,     ,1..  •	T	G	ks	. d	.	ofatatee.

D1,,,,.,......tion.      o  the     ree      the  orgamse    city  government in which they delighted seemed the result of superhuman wisdom.   It   was a commonplace with their earlier poets and philosophers to ascribe a divine origin to States and to legislation. ' Laws,' says Demosthenes, 'are the gift of God, and the teaching Qf sages 1.'
Later specnlaton, not content to veil their ignorance under a pious allegory, have explained the rise of political society by the hypothesis of an ' original contract,' the covenants of which they have set out with vast, if misplaced, ingenuity.    The hypothesis is clearly, though by no means for the first time, st.ated by Grotius in the following passage : ' Qui se coetui alicui aggregaverant, ant homini hominibusqne mbieceru.t, hi aut expresse promiserant, ant ex negotii natura tacite promisisse debebant intelligi, secuturos se id quod ant eoetus pars maior, ant hi quibus delata potestas erat, constituissent 8.'
Even were the theory of an original contract within the
scope of the present treatise, it would be unnecessary to

1  Der Zweok im Recht, L p. 307.	1 Adv. Azlstogeit. I. (p. 774).
1  I. B. et P. Proleg. 15; ao Hooker, Eccl. Pol. L c. 10; Locke, Civ. Gov. I.
c. viii. 99; Bouueau, Oontrat Soaial.    On the other h&nd, Paley, Mor. Phil. i.
p. 14'; Bentham, l. pp. :1142, 261; A.uatin, i. pp. 271-316; Maine, A.nc. Law,
C. ix.
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repeat here the Bl'guments by which its untena.bleness has lieen almost superfluously demonstrated. Jurisprudence is more concerned with the distinction which we are about to explain.
Every state is divisible into two parts, one of which is
sovereign 1, the other subject.
The sovereign part, called by Bodiu ' maiestas,' is defined by him as 'summa in cives ac subditos legibusque soluta potestas2.'   Grotius it' summa pot.est.as,' which he defines as being ' ilia cuius actus .alteriu.s iuri non subsunt, ita ut alterius voluntatis humanae arbitrio irriti possint reddi 8 ;'   and so Hobbes defines what he is pleased to call a.' City' as 'one person, whose will, by the compact of many men, is to be r.eceived for the will of them all ; so as he may use all the power and faculties of each particular person to the main­ tenance of peace and for common defence '.'
The sovereignty of the ruling part has two aspects. It is
' external,' as independent of all control from without; 'in­ terna.l,' as paramount over all a.ction within. Austin expresses this its double chal'Jl,Cter by saying that a sovereign power is not in a. habit of obedience to any determinate human superior, while it is itself the determinate and common superior to which the bulk of .a suqject society is in the habit of obedience 11.
With reference to each kind of sovereignty, questions arise the nature of which must be briefly indicated. External sovereignty, without the possession of which no State is qualified for membership of the family of Nations, is enjoyed most obviously by what is technically known as a ' Simple State,' i. e. by one which is ' not bound in a permanent man­ ner to any foreign political body.'

1 The term eeema only to have come into uae in this 8eJlll8 in the time of Louis XIV.
· De Rep. i. 8.  He continues : 1  quam Graeoi. &.pa,, l£ovulo, 1t11p/a,, clpx,),,,
npC011 roAiTfVJIII, !tali111g1Wf'iam appellant'
1  I. B. et P. i, o. 3. 7.	' Works, ii. p. 69.	1   Jurisprudence, i. p. 171,
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Stat.es which are not 'simple ' are memben of a ' System cs.&P. n-.
of States,' in which they are combined upon equal or upon unequal terms. In the former case they compose an ' In­ corporate   Union,' an 'Etat federatif,' or 'Bundesstaat,' snch as are the United Kingdom of Great Britain and Ireland, the United Stat.es of America, or the Swiss Confederation ; and are collectively subject to a ' federal government.' In the latter case the States occupying the inferior position are known as 'mi.aouverain ' or 'protected '; such are the Princi- pality of Monaco, the Republic of San-Marino, and, till recently, the Principality of Servia.
When the component stat.es are equally united, their ex­ ternal sovereignty resides in no one of them, but in the federal government which result.a from their combination. The ex­ ternal sovereignty of a system of unequally united states is to be looked for exclusively in the State whioh is suzerain or protector of the others.
The questions which arise with reference to internal sove- Internal.
nngnty relate to the proportion bome by the   sovereign part of the State to the subject part ; in other words, to forms of government. These were analysed by the Greek philosophers in a way which left little to be desired. The power may be confided to all members of the State who are not under some disability on aooount of age, sex, or otherwise ; or it may be restricted to one or more of the members. In the former case, the form of polity is a de­ mocracy.    In the latter, it is an aristocracy or a monarchy, as the case may be.
Whether the ruling power be as widely diffused as possible, or be concentrated in the hands of a despot, makes but little difference for the purposes of our present enquiry.   It is by the sovereign, be that sovereign one individual or the ag­ gregate of many individuals, that all law is enforced. 'The Lawes of Nature,' says Hobbes, 'are not properly Lawes, but qualities that dispose men to peace, and to obedience.    When a Common-wealth is once settled, then are they aclually
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CH.AP, JV. Lawes, and not before ; as being then the commands of the Common-wealth 1/ In the words of an eminent living jurist: 'Das Recht e:mtirt ent vermoge der Sanction der Recht.­ gemeinsehaft des einzelnen Staates 1.'


Difflcoltiel of the theory
of aove­ reignty.

Considerable doubt bas of late been thrown upon the doctrine that apart from the existence of a State, and of a sovereign power within it, there can be no Law, because all laws are rulee enforced by such a power. Real difficulties in applying the doctrine to the fact. of history have been pointed out by Sir Henry Maine, with that fertility of illustration and that cogency of argument for which his writings are so conspicuous. He asks in what sense it is true that the village customs of the Punjaub were enforced by Runjeet Singh, or the laws of the Jews, during their vassalage to Persia, by the Great King at Susa.   He denies that Orient.al empires, whose main function is the levying of armies and the collection of taxes, busy themselves with making or enforcing legal rules ; nor will he concede that it is a serious answer to his objections to say that 'what a government does not forbid it allows.' He would almost restrict to the Roman Empire, and the States which arose out of its ruins, the full applicability of the Austinian conception of positive law. As applied to other political societies, he looks upon it as an ideal or abstraction, related to actual phenomena as are the axioms of mathematics to the actual conditions of matter, or the postulates of political economy to the dealings of ordinary life 8•
These remarks are no less valuable than they are interesting. When legal phenomena are explained by the action of an

1  Leviathan, p. 138.
1 Von Bar, Du internatiomle Privat- and Strr.frecht, p. 519. Of. Sir Henry Mame'■l'ellllll'ka on 'the retreat oat of light of the fO?Oe which ia the motive  power of law' in the  modem  world.  'The great cWllcalty,' he •111, 'of the modem analytical jariat.a bu been to recover from itl hiding-pi- the foroe which givea itl IIIDCtion to the law.' :Early Law ud Cutom, p. 388.
· :Early Hi■tory of Imtitatiom, Leet. zW.

SOVERBIO:NTT.	45

absolute political  sovereign,  the  student  of  Jurisprudence  OJU.P. iv.  •
should always  remember, and  may no doubt  be in  danger of forgetting, that the explanation, though true as a general statement, necessarily leaves out of account many other characteristics of such phenomena.
Sir Henry Maine has done good service by pointing out Justifiea­!:;

the  mistake of  supposing  that  the obligation  of  law rests	\he
everywhere, and at all times, as immediately and obviously upon a sovereign  political authority as it does in England at the  present  day.  In  guarding  against  a  crude  application of the doctrine of sovereignty, this great jurist has however perhaps hardly done jUBtice to its essential truth. The reply which we would venture to make to his remarks upon  this point would be to the following effect.
With reference to the West.em nations, we would submit
that the dependence of law upon sovereignty was as obvious
in Attica and Lacedaemon as it ever was under the Roman
Empire. A law as carried by Pericles, or as imagined by Plato,   would   conform to Austin's definition   as complet.ely as would a constitution of Marcus Aurelius.
With reference to the relation of a great Oriental tax­ gathering   empire   to   the   village customs   of   its    mbjects, or to the more distinctly formulated laws of a conquered province, it is necessary to draw a distinction.    Disobedience to the village custom or the provincial law may either be forcibly repressed, or it may be acquiesced in, by the local authority.   If it   be habitually repressed by such local force as may be necessary, it   follow11 that the local force must, if only for the preservation of the peace, be supported, in the   last resort,   by the whole strength   of the   empire.    In this case the humblest village custom is a law which com­ plies with the requirement of being enforced by the sovereign. If,   on the other hand, disobedience be habitually acquiesced in, the   rules which may thus be broken with impunity are no laws; and, so far as such roles are concerned, the tax-gathering empire is lawless, its organisation consisting
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011u. 1v. merely of an arbitrary force, acting upon a S11bject mass which is but imperfectly bound together by a network of religious and moral scmples.
It is convenient to recognise as laws only S11ch rules as are enforced by a sovereign political authority, although there are states of society in which it is difficult to ascertain as a fact what rules answer to this description.
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TIIB SOUBOES OF LAW.

TJIB obscurity which has involved the whole subject of the Ambiguity
origin of law, and the mutual relations of eustomary, judge- ?!c,i:-;::.,rm
made, and statute law, is largely due tc, the ambiguous uses of the term ' Source.'	These uses are threef'old.
Sometimes the word is employed to denote the quarter It. three
whence we obtain our knowledge of the law,  e.g. whether•-•· from the Statute-book, the Reports, or esteemed Treatises.
Sometimes to denote the mode in which, or the persons
through whom, those rules have been formulated which have
acquired the force of law.
Sometimes to denote the authority which gives them that
force.
The last two uses are those which ate most frequently confased together.    Until the State is f'ormed there can be no law, in the strict sense of the term. There may be, and doubtless always have been, morality and oustomary rules of conduct. After the formation of the State, such rules as receive its sanction and support, whether promulgated for the first time by the governing body, or already in operation among the people, become, in the proper sense of the term, 'laws.'
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The sole source of laws, in the sense of that which im­ presses upon them their legal character, is their recognition by the State, which may be given either expressly, through the legislature or the courts, or tacitly, by allowance, followed, in the last resort, by enforcement, as we have seen in the preceding chapter.
The sources of laws, in the sense of the causes to which they owe their existence as rules, are, however, several1. These may be distinguished as usage ; religion; adjudica­ tion ; scientific discussion ; equity ; legislation. Some con­ fusion has arisen from not observing that laws occasionally owe their existence as rules and their validity as laws to one and the same authority.	_
I. Usage, or rather the spontaneous evolution by the popular mind of rules the existence and general acceptance of which is proved by their customary observance, is no doubt the oldest form of law-making.    It   marks the tran­
sition between morality and law.   Morality puu a State­
organisation enforcing the observance of certain parts of it is customary law.
Two questions are much debatecJ with reference to usage. First, as to the mode of its growth as nsage.    Secondly, as to its transformation into law.
Its characteristic is that it is a long and generally observed course of conduct.   No one was ever consciously present at the commencement of such a course of conduct, but we can hardly doubt that it originated generally in the conscious
1 Cf. Cic. Top. 5; Dig. i. 1, 'I ; Gr.I. I. lll, The 'root.a' enumerated in the Imtitutes  of   Mau.u (Ii. 6.) are four :   Revelation,   or   the   uttered thoughts of inaplred H8l'II; the ill8titut111 of revared sages, hau.ded down by word of mouth from generation to generation ; the   approved au.d immemorial ...,_ of the people; au.d that which eatimee our ll8D8ll of equity, au.d ii   acceptable to reuon.   Tagore Leoturea, 188o,   p. 137.    In   Dootor au.d Student, i• .,t, U is eaid that the 'law of Englau.d ii grounded on lli:a: principal grounds : ftnt, it ii grounded on the law of reuon;  1N10011dly, on the law of God; thirdly, on divers general custom. of the realm; fourthly, on diven prin­ ciples that be called muim1;  fifthly, on diven particular oaetome; emhly, on divers 1tat11tee made in Parliament.'
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c;,boice -of the more oonvenient of two acts, though sometimes OBAP. v, doubtless in the accidental adoption of one of two indifferent alt.ernatives ; the ehoice in either case having been either de­ liberately or accidentally repeated till it ripened into habit.
The best illustration of the formation of such habitual coUl'lleS of action is the mode in which a path is formed across a common. One man crosses the common, in the direction which is suggested either by th-e purpose he has in view, or by mer.e accident. If others follow in the same track, which they are likely to do after it has once been trodden, a path is made.
Before a C11Stom is f.orm.ed there is no juristic reason for its t.aking one direction rather than another, though doubtless there was some ground of expediency, of religions scruple, or of accidental suggestion. A habitual course of action once formed gathers strength and sanctity every ymr.   It   is a ooune of action which every one is &0011Stomed to see followed, it is generally believed te be salutary, and any deviation from it is felt to be abnormal, immoral. It has never been enjoined by the organised authority of the State, bnt it has been un­ questioningly obeyed by the individuals of which the State is composed.   There can in fact be no doubt that customary mies existed among peoples long before nations or states had eome into being. At first no distinction was made between such of these rules as relate to individual character and such as concem society. Morality and customary rules were the same thing, but the distinction between the two was more and more sharply drawn as time went on.
After the -0rganisation of States, many of the customary It.a legal
mies of society still continued to be recognised, and acquired aatbority.
a further .sanction.  They had previo11Sly been enforced only by popular opinion, or by the licensed revenge of injured parties. They were now enforced by the political authority. They became Ia.w ; and were doubtless for the time the only laws known. They were the unwritten, but well known, opinions of the community as. to social right and wrong•
.B
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OJUP, v.    ' Consuetudine   ius est,' says Cicero, 'qnod ant leviter a natum tractum alait et magis fecit usus, nt   religionem, ant si qnid eornm qua.e ante diximus ab natum profectum, mains factum propter consuetudinem videmns, aut qnod in morem
vetustas vulgi approba.tione perduxit; quod genus, paotum,
par, iudicatom 1.'
The laws of Draco were repealed, says Gellius, 'non dooreto iussoque, sed taoito illiteratoque consenm 1.:
'Quid interest,' says Jolianns, 'soflragio  populus  volnn­ tatem suam declaret an rebus ipsis et fiwtis3 ? '
Justinian lays down in his Institutes that' diutumi mores oonsensu ntentium oomproba.ti legem imitantur '/     It would be more orreot to say that written law was an imitation of custom.
And our own Braoton: 'coDBt1etudo· qnandoque pro lege
observa.tur  in  partibus ubi fuerit  more  utentium  approbata, et vicem legis obtinet ; longaevi enim temporis USll8 et OODBtletudinis non est vilis auctoritas 6;'
Custom exists as law in every country, though it every­ where tends to lose its  importance  relatively  to  other  kinds of law. It was known at Rome as the ' ins moribos constitu­ tum.' It is known in England as ' the common law,' or ' the custom of the realm,' the existence of which is now usually proved by showing that it has been affirmed by the Courts, or
at least has been appealed to in the writings of great judicial sages.     In an earlier age it was doubtless known to all whom it concerned, much as are now the ordinary rules of morality•. Thus the law was declared in the English as in the Frankish hundredmoots, not by any judicial officer, bot by the whole body of freemen present, who were represented in later times by the Rachimburgi, the Schoffen, and the Grand Jury.    The

1 De Inv. ii. o. 5+ Cf. • ooDBuetudinis autem iua eB8e putatur id quod voluntate onmium Bine lege vetuatu oomprobavit,' ib. o, u .
• Noct• .AU. id. o, 18.	I   Dig. i. 3. 32,	' L ii. § g.
1 Bracton, lib. i. cap. 3, following Cod. viii. 53. 11 ; cf. R. 11. :Eaaex, 4 T. R.
J!· 59+	• Cf. Savigny, System, i. p. 181.
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increasing complexity or ail'airs, and the numerous other CHAP. v. sabjects opened up to· human thought, have rendered the
general consciousness ef law-rales impossible, and have rendered necessary the more circuitous proof of their existence by means of Treatises and Reports.
It ill certain that customs are not laws when they arise, but
that they are largely adopted  into  the  law by  State  recogni­ tion.	How far does this recognition extend?	Is it the  cue that all customary rales on proof of their. exist.ence as customs obtain State recognition  as laws?   In other words, does the	' determinate and organised will of the  nation  invariably adopt and confirm, for all matters within its  cognisance, the  rales which have been adopted for such mattem by the indeter­ minat.e  and unorganised  will  of  the  nation,  or of  portions of it?
This is certainly not the ease. English Courts require not only that a  custom  shall  be pre ed  to exist,  but  also that  it is ' reasonable 1 .' And the legislature often abrogates customs, partially or wholesale.
The State, through its delegates the  judges,  undoubtedly At what

gran11.1.._1 recogru"ti"on as la w to sueh

customs as come  up

to mdooems eaDt

a certain standard of  general reception and usefulness,   To =:
these the Courts give operation, not   merely   prospectively law t
from the  date of such  recognition,  but also  retrospectively; so Car implying that the custom  was law before it  received the stamp of judicial authentication. The contrary view sup­ ported by Austin is at  variance with fact.   The element of truth in his view, which he has done good rvice by bringing into prominence, is that usage, though it may make rales, cannot, without obtaining for them the recognition  of  the State, make laws.   The element of mistake in his view is to date the stat.e recognition from the  moment that the usage has been called in question and allowed to be good in a court of justice.
1 •   )faJua uaua eet &bolendua.'    Co. Litt. a. 212   ; cl. Cuthbert "· Cummlug,
10 Es. 809, 11 Ex. -f05•




52	THE SOV-RCES OF LAW.
oau. v.		If this is not tla.e moment  at which  the  State imprimatur is  given  to  custem,  what  is  that  moment?	We can only say that the rule that a Court shall give binding force to· certain kinds  of  custom  is  as  well  established  as  hundreds of other rules of law, and has been established in the same manner.	The judges acting as delegates of the State, have
long ago legislate upon  this  point  as  upon  many  others. Not having a code ready to their hand with rules for every emergency,  they have invoked, as  the  ratio of their deci-
· sions, not only Equity, or the  generally  acknowledged  view of what is fair, and previous decisions of  the  Court.a,  upon the faith of whieh it  is  to  be presumed  that  people  have been  acting, but also  oustoms, established  among, and  by, the people at large, as presumably embodying the rules which the people have found suitable to the circumstances of their lives. The Court.a have therefore long ago established as a fundamental principle of law, subject of C01l1'118 in  each case to many  restrictions  and  qualifications, that in  the absence of a. specific rule of written law, regard is to be had in looking for the rule which governs a given set of circumstances, not
only to equity and to previous decision, but also to custom.
Binding authority has thus been conceded to custom, pro­ vided it -fulfils certain requirements, the nature of which has also long since been settled, and provided it is not superseded by law of a higher authority.
When, therefore, a given set of circumstances is brought into Court, and the Court decides upon them by bringing them within the operation of a custoin, the Court appeals  to that custom as it  might  to  any  other  pre-existent  law.  It does not proprio motu then for the first time make that custom a law ; it merely decides as a fact, that there exist.a a legal custom, about which there might up to that moment have been some question, as there might about the interpretation of an
Act of Parliament. It then applies the custom to the circum­ stances just as it might have applied a.n Act of Parliament to them.   A good custom or an intelligible  Act of Parliament
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either exists or does not exist objectively, befhre the case comes CHAP. v.
. into Court ; although it is from the decision of the Court in the particular case that a BUbjective knowledge is first possible for the people of the existence or non-existence of the alleged cnstom, or that this or that is the meaning· of the Act of Parliament.
The legal character of reasonable ancient customs is   to be ascribed, not to the Dlere &ct of their being reasonable ancient customs, but t.o the    existence of an express or taeit law of the St.ate giving- to 111ch customs the effect of laws.
We have described the mode in which the St.ate usually act.a in giving to custom the force of law. It also· may occasionally do so in express terms. It sometimes in express terms denies them any 111ch   force, and sometimes limits the force which has hitherto been ascribed t.o them. In some St.ates greater force has been allowed than in others to custom   as   compared   with   express legislation.    The theory of English law is that no statute can become obsolete by desuetude. The contrary view is maintained in Germany, and even in Scotland.
Such an account of the growth of custom and its trans- Theories formation  into law  will  not  content  a  certain  school  of	cal theorists, of whom Savigny and Pucht.a are the most illus- IIOhool.' trious.	They tell us that the growth of Law (Recht) has
no dependence upon individual arbitrary will or accident 1• It is begotten in the People (Volk) by the Popular intelligence (Volksgeist)2. The People, however, has no actual existence apart from its bo(lily fol'IP, the St.ate 8•	Law has its exist- ence (Daseyn) in the general-will (Gesammtwille); customary observance is not the .?alllle o Law, but the evidence of its existence'· It  does  not  make  its  first  appearance  in  the form of logical roles 4•	Or, going still further afield, we are told by Hegel to see in the rise of Law the evolution of the Deity.
I   &vigny, i. P· 15.	I   lb. i. pp. 175, 177.	• lb. i. P· 'U.
· lb. i. pp. 35, 168,	6  lb. p. 16.
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caAP. v. We are in fact told that the principle is anterior to its applications.  The tme reply to which -we conceive to be, that the principle is nothing else than a·generalisation from the applications. The only unity antecedent to the circum­ stances is the common constitution of mankind. The element of truth in the view of the so-called ' historical school ' or Germany is that the adoption of customary mies or conduct is unconscious. It takes place in accordance with no de­ liberate plan, but comes into .being piece-meal, as it  is called for by the natural .wants of mankind.  We  may remark as results of its mode of formation, first, that it is hence better adapted to national feeling than law which is otherwise manufactured. Secondly, that its importance declines with the growth in a nation of conscious critical power.
Religion.         II. Religion.   The description of law as '.a discovery and
gift of God' well expresses the view of the Greeks 1• The influence of the priestly colleges can never be left out of account in studying the development of the law of Rome1, nor has the Corpus luris Canonici failed to affect the secular systems of modem  Europe.   It  has long been laid down, and   has only recently   been questioned, that ' Christianity is part of the law of England 3,' though few judges have gone so far as Chief Justice Prisot in declaring that 'Scrip­ ture est commun ley sur quel touts manieres de leis sont fondes 4.' But it is in the East that religion has been, to many nations besides the Jews, a direct and nearly exclusive source of law. The Pentateuch finds its parallel  in  the Koran and the Institutes of Man_u. Hence arises the im­ possibility of any general legislation for British India. 'The Hindoo Law and the Mahomedan Law,' it has been au­ thoritatively stated, ' derive their .authority respectively from
1   Supra, p. 37.
· For a perhaps ei:aggerated aitimate of the imluence of religion on Roman
law, see Fustel de Coulangai, La Ci  antique.
1 Cowan 1', Milbourne, L. R. 2 EJ:. 230, but aee Lord Coleridge's charge in R. ti. Foote, ,.S L. T. N. S. 733.
t    Year Book, 34 Hen. VI. 40.
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the  Hindoo and the Mahomedan  religion.	It follows that, CHAP. v. as a  British  legislature  cannot  make  Mahomedan or  Hindoo religion, so neither can it make Mahomedan or Hindoo law.
A code of Mahomedan  law, or a digest of any part of that law, if it  were  enacted  as such  by the  Legislative  Council of India, would not be entitled io be regarded by Maho- medans as the  very law  itself,  but  merely as an exposition of law, which possibly might ·be inoorrect 1.'
Ill. Adjudication :  ' Res iudicatae,'   ' Gerichts-gebrauch,' Adjudica­
' Jurisprudence des Tribunaux,'' Usus fori.' As to the nature of tlon. this source of law there are two theories. According to the old English view, as stated by Blackstone, the judges .are 'not delegat.ed to pronounce a new law, but to maintain .and ex- pound the old one 2.'	They are the depositaries of a body ·of cust.omary principles which have only to be applied to  each new case as it arises. Most modem writers, on the other hand, agree with the .criticisms of Austin, upon what he describes as : 'the childish fiction employed by our judges, that judiciary
or common law is not made by them, but is a miraculoUB something made by nobody; existing from  eternity,  and merely declared, from time to time, by the judges 3.'   In  point of fact, the Courts in all countries have necessarily been en- trusted with a certain power of .making rules for cases not provided for  previously';   and even -of  modifying  existing

1 Fint :Report of the Commiuionen appointed to prepare a body of sub­ stantive law for India, p. 6o. The Statute u Geo. m. c. 70, aect. T7, in declariDg the powers of the  Supreme Court at  Calcutta, provides that  'in­
heritance and suoceasion to lands, rents and goods, and all mattera of contract and dealing between party and pany, ■hall be determined in the case of M'abomedan■ by the law■ and miage■ of Mahomedan■, and in the cue of Gentlls by the law■ and uuge■ of Gentlla, and when only one of the partie■ lhall be a Mahomedan or GentO., by the law■ and UllllpS of the defendant.' Similar provi■ions with refuence to the Cowrta afi Madras and :8ombay are
contained in 37 Geo. m. c. 142,
1 1 Comm. 69.  For a recent defence of this theory by Profe■aor Hammond
of Iowa, see hie edition of Lieber'a Henneneutica, p. 312.
I   Lecturee, ii. p, 655.
· It; haa indeed been ■uggeated that law always begins aa agenerali■afiicn from
a seriea of judicial deciaiODI. Cf. Maine, Ancient Law, p. 5,   On the almoa
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laws from time to time in order to carry out the current
ideas of what is equitable, or to adapt them to the changing
:needs of society.  So- it was said in a recent English case : ' When merchant.a have disputed as- to what the governing mle should be, the eourt.s have applied to the mercantile bUBiness brought before them what have been called legal principles, which have almost always been the funda­ mental rules of right and wrong 1, and it has been judi­ cially sa.id, with reference to criminal law, that 'justice, moral fitness, and public convenience, when applied to a new sub­ ject make common law without a precedent 1.'
This power the Court.a have rarely exercised avowedly 8, but rather under cover of exercising one or other of the functions with which they are more distinctly entrust.ed, viz. first, of deeiding upon the existence or non-existence of such customs as they are authorised to recognise as binding; and, in tbe second place, of expounding, and applying to particular in­ stances, laws which are neeessa.rily expressed, er conceived of, in general terms'·
In the weight which they attach to the decision of a court legal systems differ very widely.   While in England and in the United States- a reported case may be cited with almost as
much confidence as an Act of Parliament, on the Continent a j•dgment, though useful as showing the view of. the law held

'UClNIU')' oonneotion between judicial deciaion and the produotden of law, - Demburg, Lehrbuch dee Preus. Privatreoht.a, i. p. 43.	·
1 Robinson fl, Mollett, L. R. 7 E. and L App. 8':16.
1  Per Willes J.,  in  Millar fl.  Taylor, 4 Barr. i3u, oited by Sir Jamee
Stephen, who Is by no means favourable to the prineiple, in 3 mat. Crim. Law,
P· 359•
1 Lord Bacon mentiOJ1B that when the French Parlementll intended their decisions to make Jaw tliey delivered them n rob• "°"11"· Aug. Soi. viii. Aph. 7.   Th-      were the MT#8 tl,;1 rigr:.-t,, which were thus aolemnly
delivered in the eves of the great  festivals.   Denisart, Colleotion de Juris,
prudence, 8. v. -'-""'·
· On the vexed question of the value of judge-ma.de law, - Hale, Pref. to Rolle's Abridgment; Bentham, Workav. p. 477; Austin, Lectures, ii. p. 3,t8; Prof. Hammond, in Lieber's HermeneutiClB, Note N.; Prof. Pollock, Eua.ys,
.PP· i39, ,73i Prof. Clark, Practlca1 Jurlsprudenee, p. i55.
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by a qualified body of men, seems powerless to constrain CHAP. v.
another court to take the same view in a similar case.
The Continental view is an inheritance from the  law of Rome ; for although Cicero enumerates • res iudicat.ae ' among the 10mces of law 1, and the Emperor Severus  gave binding force to the • auet.oriias rerum perpetuo similiter iudica­ tarum 1,' the contrary principle was finally established by a Constitution of J118tin8• The Codes of PruBlia ' and Austria 11 expready provide that judgments shall not have the force of Jaw, and although the Codes ofFnnee, lt.aly and Belgium are silent on the point, the rule in all these countries is substan­ tially the same, viz. that previous decisions are instructive, but not authoritative ; subject to certain special provisions of a strictly limited seope •.
In England cases have l,een eited in court at least as early
as the time of Edward I 7.'     They are however stated by Lord Hale to be ' less than law,' though ' greater evidence thereof than the opinion of any private persons, as such, whatsoever8 ; ' and his contemporary, Arthur Duck, remarks, that the Common Law judges, in cases of difficulty, ' non recurrunt ad ins civile Romanorum, ut apud alias gent.es Europeas, sed suo arbitrio et conscientiae relinquuntm9.'       But in Blackstone's time the view was- established that • the   duty of the judge
1 Top. o. 5. Cf• .AUA ad. Herema. ii. 13.	1 Dig. i. 3. 37.
1   'Nemo iuda: TIil arbiter	neque OOD&ultat.icmea 411A1 non rite
iadicatu - putaverlt. aequcmdum, et mult.o magil 1181lt.entifa eminentia­ nmcram praefect.orum, vel alioram ;	DOil enim Ii quid DOil bene dirimat.ar, boo et in aliorum iudtcum Tit.lam edendi   oponet, aum non
ei:emplil sed legibaa iudicmdam lit.'   Cod. vti. 45. 13.
' 1-drecht., Einl. I 6.	• Bmg. Geeetlbuch, I u.
· E.g.the French law of 17 Vent.ole, Ann. vtii, art. 88; the Pru88ian Cabinet
Orden of 1836, ct.c. ; and limilar Ausman ordinano&  0£ the Gericht.nerfu.
· ftir du Deutlohe Belch, art. 137.
1 In Year Book 31 Ed. I, ed. Horwood, p. 31, the com ii warned by COUDSel that ltll declaion • lll!lml'a en ch.cun	11011 adtrtuit en Engleterre.'
I    Hilt. Comm. Z.w, ch, 4'
· Be oont.inuee : •Berum per priornm -1orum Indios ludlcatorum aemplil DOD temper tenent.ar prament.ia .-di iudioN, nili ooram N agitatia uiltimaverint convemn, neque enim par in parem lmperiam habet.'   De Usu et .Auct.. ii. o. 8. 6, 8,
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is to abide by form.er precedents 1,' and it   has long been well understood  that our courts are arranged in this respect in a regular hierarchy, those of each grade being bound by the decisions of those of. the same or a higher grade, while the House of Lords is bound by its own decisions2.'
There have been of late some symptoms of an approximation between the two theories. While on the Continent judicial decisions are .reported with more care, and listened to with more respect, than formerly,  indications  are  not  wanting that in England  and  the  United  Stat.es they are  beginning to be somewhat more freely criticised than bas hitherto been usual 8.
If a decision is-reversed ·by a higher oourt, a curious question arises  as to the position of persons  who have in  the  mean time acted in accordance  with  the  original  decision.  Was that decision good law till it wa.s reversed, or was it a mere mistake, upon  which  persons acted at  their peril; their in­
.ability to predict the result of the appeal being 'ignorantia
.iuris ,, ?
IV. Scientific discussion, 'Wissenscbaft,' 'Jurisprudence,' bas from time to time played a useful part in  the develop­ ment of rules which have often been adopted as laws. TJ>.e 'responsa prudentium,' before they were clothed with  an official character, received .at Rome a deference similar to

1 I Comm. 69.
1  On Deci■ioDB of the Houe of Lor&, -  Beamieh 11. Beamiab, 9 B. L. Ca. 339; Caledonian Ry. Co. 11. Walker'• Truneea, L. R. 7 App. Ca. 1175. For an ingenious pa.rallel between the uniformity   of judicial   decillion,   which   rerulen a science of case-law po1111ible, and the uniformity of natlll'e, - Prof. Pollock's Eeeayii, p. 1139.
1   The   .astounding growth of Reports in the Unified States, muafi of itae1£
tend to produce thia reauU.
· It baa been held in America that a '111b1equent decision is a legal adjudica­ tion that the prior one wu not law at the time it waa made,' Woodru11" ti. Woodruff,  511 N.    Y.   Ct.    App.  53.   In a -t        Englilh  -•       Henderson
11. Folkestone Waterworb Co. (Q. B. Div. March 1885), a oonvary ..-iew
seems to have been taken. On the poaition of pe1IIOl1II r.ciing on a decilion sublequently reversed, - Lieber, Bermeneutim, p. 3116, and I Law Quarterly Review, p. 313.
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that which has been conceded  in England to the' practice of  OBAP. v.
conveyancers 1,'     and to the :writings of such sages of the legal profession as Lord Coke and Sir Matthew Hale.
V. Equity.	As old rules become too narrow, or  are felt to F,quity.
be oot of harmony with advancing . civilisation, a machinery is needed for  their  gradoal enlargement  and adaptation  to new views of society.   One mode of Mleomplishing this object on a large scale, without appearing  to  disregard  existing law, is the introduction, by the prerogative of some high functionary, of a more perfect body .ef rules, discoverable in his judicial  conscience, which  is  to stand side by side with the law of the land, overriding it ..in ca.ae of conflict, as on some title of inherent superiority, but not porporting to .repeal it.    Such a body of rules has been called 'Equity.'    It con- sists in reality of such of the  principles  of received morality as are applicable to legal questions, and commend themselves to the functionary in questionjl.  Of a resort to this expedient the two great historical instances are the action of the  Praetor at Rome and of the Chancellor in England.
The Praetor, though technically without any authority to The Prae­ legislate, exerted, during his year of office, a power  over  all tor. judicial process, which, at first confined within narrow bounds
by the formality of the ancient system of pleading, became
in later times almost unlimited.  Each  Praetor  on entering upon his functions gave public notice in his edict of the mode in which  he  intended  to  give relief against  the  rigidity  of the established system. The practical devices thus employed were developed by a long succession  of  Praetors into a body of • ins honorarium ' equal .in bulk, and more than equal in importance, to the still onrepealed 'ins civile.'    Thus it  was

1 See Willoughby"· Willoughby, I 7'. R. "nI-
· Since the generality or a law ia not the only hardship in ita application which ia red1WNd by F,quity, Ariatotle'a definition of Tc) lwm,clr as b11116p­'°'""

N/JDII p IMdwH Ilea Tc) IC0.66>..ov, Eth. v. o. 10, ia hardly adequate. Elaewhere he deaon"bea it as being wo.pa Tc)v -,rypo.wdvw vop,ov, and as looking Fl •po, Tc)i, vop,ov clMd •pc)r n}v a,avo,av TOV voµolfrov, n2 Pf/ ,rpc)r n}v Ta[,,,, dA>..a wpc)r Tf/1' 11poalpee1,v, n2 l'f/ 11pc)r Tc)  p4por, clMd 1rpc)r Tc) 11>..ov.   Rhet, i. 13,
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CHAP. v. that alongside of the proprietary rights open  to  Roman citizens alone, there was introduced a syst,em of possession protected by interdicts  and fictitious  actions which  had  all the advantages of ownership. Effect was given to contracts which could not be found in the limited list of those recognised by the law, and to wills which were neither sanctioned by the Comitia nor solemnised by a sale of he inheritance  with  copper  and  scales.   while  succession  ah
intatato still passed by law to the members  of the artificial
· agnatic' family, its benefits were practically secured to the blood-relations. 'Naturali aequitate oiotus proconsul omnibus cognatis promittit bonorom possessionem, quos sangoinis :ratio vocat ad hereditatem 1.'
The Chan-		A very similar phenomenon of a double system of law, cellar.	the newer practically overriding the older, while affecting to treat it with the utmost deference 111, occurred also in England,
where however its introduction was less euily managed than at  Rome.   No great  officer  in  England was invested  with the attributes which enabled the Praetor to announce before­ hand the principles upon which he intended so to administer the law as in effect to modify its operation. The Chancellor, with his clerks, could, it  is true, frame new writs, but it was for the  Common  Law judges to decide upon their validity3• He therefore contented himself with what proved to be the very sufficient expedient of deciding each case that was brought before him, as nearly as  he  dared,  in  accordance with what seemed  to him to be its  merits.   In  his character of 'Keeper of  the  King's  Conscience,'  he was held justified in thus exerting the undefined residuary authority which in early times was attributed to an English king'.

I     Dig. Dll:vm, 8, :I,
· 'Equity follows the law,' Cf, 'illl pnetorium, quod 1111 clvile ■uble­ quitm.' Dig. :nii, 5• I+
1 Spence, Equitable Jmiadlction, i. p. 3:15,
· Cf. Sir H. Haine, Anaient Law, c. iii, and Early Law 1111d Cunom, c. vii.
p. 6o5.

EQUITY.	GI
So it was sung or St.  Thomas A Becket :	OIW'. v.
' Hie   est   qui regni leges cancellat iniquas, Et mandata pii principis aequa facit1.'
And Sir Christopher Hatton asaerts: 'It   :i.a the holy con­
science of the Queen that is in some sort .committed to the Chancellor 1.'
On this foundation was bnilt np that Yast and complex theory of Trusts which is peculiar to the law of England, and that system of interference by means of ' Injunctions' by which the proceBB of the Common-Law Courts was brought to a stand-still, when it seemed likely to work injustice.
The principles by which the Chancellors were guided in the exercise of their powen may best be gathered from their own mouths.
Lord Hardwicke said :  'When  the  Court  finds the  mies of  law  right, it  will follow  them, but  then  it  will likewise go beyond them8.'
Lord  Cottenham :  ' I  think  it  is the  duty  of  this  Court to adapt its practice and coune of _proceeding to the existing state o! society, and not, by too strict an adherence, to decline to administer justice,  and  to enforce  rights for  which  there is no other remedy.   This has always been the  principle of this. Court, though not at all times snfficiently attended to•.•
It is not surprising that claims to a jurisdiction thus elastic should have given occasion to some criticism. 'Equity,' said Selden,  'is  a  roguish  thing.  For  law  we have  a  measure, we know what to trust to : equity is according to the conacience  of  him that  is Chancellor,  and  as that  is larger or narrower, so is equity.  'Tis all one as if they should make the standard for the measure, a Chancellor's foot. What an uncerlmn measure would this be I One Chancellor has a long

1   Puegyrio by Fit.Stephmll, Spence, i, p. 335.
1 Spence, i. P· -41-4- er. 1 the general OOJIICience of the 1'81WD, which i1 ai-y.' J'emier J., cited in &con'• Reading Oil U■ee, Work■, vii. p. ,fOI,
1   Paget "· Gee, Amb. App. p. 810.
' Walwonh e. llolt, -4 My. &Del Cr. 63S.
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CHAP. v. foot, another a short foot, a third an indiff'erent foot ; 'tis the same thing in the Chancellor's conscience1.'
To this charge Lord Eldon replied in a judgment  which
traces the lines on which his own administration of equity proceeded : ' The doctrines of this Court ought to be as well settled and made as uniform, almost, as those of the Common Law, laying down fixed principles, but taking care that  they are to be applied according to  the  circumstances of each case. I cannot agree that the doctrines of this Court are to  be changed with every succeeding judge.  Nothing would intlict on me greater pain, in quitting thia place, than the  recollec­ tion that I had done anything to justify the reproach that the equity of this Court varies like the Chancellor's foot1.'
The latest authoritative exposition of the principles  by which the court is guided approximates more nearly to the views of Lord Cottenham. Speaking of • the modem rules of equity,' the Master of the Rolls {Jessel) said in a recent  case: ' I intentionally say modem rules, because it must not be forgotten  that  the  rules  of  Courts  of  Equity  are  not  like
the rules of the  Common Law, supposed to  be established from  time  immemorial.  It  is  perfectly  well  known  that they have been established from time to time-alte.red, improved,  and  refined from time  to  time.   In  many  cases we know the  names of the  ChanceUors who invented them. No doubt they were invent.ad for the purpose of securing the better administration of justice, but still, they were invent.eel. Take such things as these-the separate use of a  married woman, the restraint on alienation, the modem rule against perpetuities, and the rules of equitable waste.   We can name the Chancellors who first invented them, and state the date when they were first introduced into Equity jurisprudence ; and,  therefore,  in  cases  of  this  kind  the  older  precedents in   Equity  are   of   very  little   value.   The   doctrines   are
1 Table Talk, tit. ' Equity.'
1 Gee "· Pritchard, 2 Swanat. 414 ; of. Davia "• Duke of Marlborough
ib. 152; Grienon "· Eyre, 9 VeNy, 347,
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progressive, refined', and improved; and if we want to know CHAP. v. what the mies of Equity are we must look, or C01U"B81 rather to
the more modern than the more ancient cases1.'
As Sir Henry Maine points out, it was greatly owing to Lord Eldon himselr, during   his long   reign in the   Court of Chancery, that equity became _a body of roles scarcely more elastic than the Common Law. A similar stage was reached in the history of Roman equity when the edicts of the Praetors were consolidated by SalviUB IulianUB in the time   or the   Emperor Hadrian1•      The subsequent   history of both systems is also not dissimilar. The work of the Praetors was finally adopted into the body of the law by the legislation of ·Jnstinian, as were the doctrines of the Chancellors into the law of England by the Judicature Act of 1873. In either case equity ceased to exist BB an independent system, but bequeathed its principles to the system into which it was absorbed•.
' Graecia capta fernm victorem cepit.'
VI. Legislation, whether by the supreme power, or by sub- ordinate authorities permitted to exercise the function, tends tion. with advancing civilisation to become the nearly exclusive source of new law8•	It must be remarked that the making
of general orders by our judges, or of bye-laws by a railway company under its Act, is as true legislation BB is carried on by the Crown and three estates of the realm in Parliament.

In legislation, both the contents of the rnle are devised, 'W tten'
and legal force is given to it, by simnltaneoUB acts of :i:u:,­
the sovereign power which produce ' written law.'   All the law.
other law sources produce what is called ' unwritten law t,' to

1   Be Hallett'• F..■tate, L. R. 13 Ch. Div. 710.          1   Ancit,nt Law, c. iii.
1  On the rela;tion of legi■lation to Nature, Cutom, and Utility, Ne   Cicero,
De Inv. ii. c. u.
· Cf. Hale, Hm. C. L., p. 55; Blacbtone, Comm. i p. 63; Auatin, Juri■- prudence, i. p. 195.  The Roman writers, on the  other hand, give to theae terms a merely accidental and literal meaning. Their 'in■ BCriptum' is that which ii coum:ptted to writing, by whomsoever, at the time of its origin.
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CHAP. v.  which  the  sovereign  authority  gives its  whole  legal force, but not its contents, which are derived from popular tendency, professional discussion, judicial ingenuity, or otherwise, as the case may be.  Rules thllS developed obtain  the force ot' law by complying with the standards  which  the  St.ate  exacts from such rules before it  gives them binding force.    Having so complied, these roles are laws, even before the fact that they are so has been attested by a Tribunal.
The State has in general two, and-only two, articulate organs for law-making purposes-the Legislature and the Tribunals. The first organ makes new law, the second attests and con­ firms old law, though under cover of so doing it introduces many new principles.














CHAPTER	VI.

TBE OB11Wl' OF LAW.

TBB most obvious chanctaistic of Law is that it iscoercive. Law a1 re-
' It was added because of transgressions' :	■training.
' Ima invent& metu iniusti fates.re necesse est 1 .'
1 I..w waa brought into the world,' says Hobbes, ' for nothing else, bnt to limit the natorall liberty of  particular  men, in 811Ch manner, BS they might not hurt, but assist one another, and   joyn together against a common enemy 1.'·     Even when it  operata in favour of  the  legitimate action  of  individuals, it does so by restraining  any interference  with  S11ch action. It is aceordingly defined by Kant as • the totality of the conditions under which the me-will of one man can be united with the  free-will of another, in accordance  with a genenl law of freedom 8 ; ' and by Savigny, BS 'the rule which deter­ mines the invisible limit within which the mst.ence and activity of each individual may obtain secure and free play•.' Both of these high authorities make the function of Law to

1 Ber. S.t. l. 3· III.
1 Levlatbu,. p. 138. Cf. • Factae ■uni autem 1egee ut -.rum metu humana ooerceatur audaaia, &a.' Decretum, Para i, Dist. i, c. 1.
· :Reaht.Iehn, Werke, vii. p. 27.	• Synem, i. p. Il.f.
J
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CHAP. v1.   be the preservation from interference of the freedom of the will. Thie conception is purely negative, and a wider and positive conception is :a.eeded to embrace the operation of Public as well as of Private Law.
The Kantian definition is wide eno to aover all roles which regu]ate the relations of individuals one to another, but it is too narrow to cover enactments providing, for inst.ance, for the organisation of a ministry of education, or giving to certain great libraries' a elaim to a copy of every new book that is published.
Law   .	A school of writ.ere, among whom Krause 1 and Ahrens 1 organumg. are representative meu, demands that Law shall be conceived of as harmonising the conditions under which the  human
race accomplishes its destiny by realising the highest good of which it is capable.	The pursuit of this highest good of the individual and of society needs a controlling power, whieh is Law, and an organisation for the application of it. control, which is the State.
The truth which is contained in these somewhat obscure speculations is capable of much simpler expressiOB ; and to find a definition of the function of law which would leave these writers nothing to desire, we have only to turn to Lord Bacon, who says: ' Finis et seopus quem leges intueri, at,que ad quem iussiones et sanctiones suas dirigere debent, non al.ius est quam ut cives feliciter degant 8.'	The same idea is ex­ pressed by Locke, who asserts that' Law, in its true notion, is uot so much the limitation as the direction of a free and intelligent agent to hie pr r interest, and prescribes no further than is for the general good of those under the law .• so that, however it may be mistaken, the end of the law is, not to abolish or restrain, but to p:reserve or enlarge freedom '.'
---  ,	So Bentham: 'Of the substantive ltraneh of the law the only

1 Abrill dea Bystemea der Philoeophie dell Bechtel, 18:18.
1 Coan de droit Naturel, I8,f0,
1 De Aug. lib. vili. aph. 5; cf, B. Thom. 1. a. q. 90. an. :ao ocmol.
· Of Civil Govemmat, L f 57.
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defensible object or end in view is the maximisation of the CHAP. v1.
happiness of the gffiatest ii.umber of the members of the community in question 1.' Still  better perhaps is the  state- ment of Leibnitz : 'h amanae societatis custodiam non esse
principiom Iustitiae, sed tamen iustum  esse  quod  eocie- tatem ratione utentium perficit z:
Law is something  more than  police.   Its  ultimate object is no doubt nothing less than  the  highest  well-being  of society : and the State, from which Law derives all its force, is something more than a ' Reehtsversicheru.ngsanstalt,' or 'Institution for the protection of rights,' as it has not inaptly been described. It is however no part of our undertaking to disc1l88 the question hew far Law may properly go in its en­ deavours t.o promote the well-being of those within its sphere. The merits of a paternal government, of centralisation, of factory acts, of State churches, are topics for the politician mther than the jurist 8.
Jurisptudenee is concerned, not so much with the purposes Rights.
which Law subserves, as with the means by which it subserves them. The purposes of Law  a.re its  remote objects.  The means 'by which it efFects those purposes are its immediate objects. The immediate objects of Law are the creation aBd protection of legal rights•.
1 Worlu, ii. p. 6.
· Oba. de princ. forla, § ii, Opera, ed. Deutena, t. iv. p. a71. C1f. Portalia, Diaooun preliminalre sm le Code Civil.
· With the r.dvanoe of civilisation the State natunllymenda thesphere ofitl activity. n is repN!lented by some writ.en as  having  been  succeuively dffowd to War, to Law, and to Culture and Well-being, The danger of
· fkaw which bu attained this last stage ia it.I tendency towarda Com­
mmum. For   an attack upon this tendency, amounting to an attack upon
-ytbing like a ' KuUm- oder Wohlfahrtstaai,' aee Herbert Spencer, The Man
.,._. the Sate, 1884.
· The creation and enforcement of legal d!Jties ia of 00111'118 ihe l&llle thing from another point of view; and a point of view from which some writers prefer to regard the operation of Law. Of. infra, p. 73.
















CHAPTER	VII.

BIGBTS.


A right generally.

WHAT then is a 'legal right ' ?   Bat  first, what is a right
generally?
It is one man's capacity of influencing the acts of another, by means, not of his own strength, but of the opinion or the force of society.	.
When a man is said to have a right to do anything, or over anything, or to be treated in a particular manner,  what is meant is that public opinion would see him do the act, or make use of the thing, or be treated in that particular way,
with approbation, or at least with acquiescence ; but would reprobate the conduct of any one  who should  prevent him from doing  the  act,  or• making use of the  thing, or should f'ail to treat him in that particular way.
A ' right ' is thus the name given to the  advant.age a man
has when he is so circnmstanced that a general feeling of approval, or at least of acquiescence, results when he does or abstains from doing certain acts, and when other people act or forbear to a<:t in accordance with his wishes ; while a general feeling of disapproval results when any one prevent.
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him from so doing or abstaining at his pleasure, or refuses to OIW'. vir.
act in accordance with his wishes. Further than this we need not go. It is for Psychology  to enquire  by what, if  any, special faculty the  mind is capable of affirming or denying the existence of right.a. History may also to some extent unravel for us the  growth  of  such  conceptions  as  to  rights as are now prevalent ; and these are among the moat vexed questions of Psychology and of the History of Civilisation respectively. Jurisprudence is absolved from BUCh researches. The only conception of a Right which is essential to her argaments is that which we have already propounded,  and about the truth of which, as far as it goes, there can be no question.	·
Jurisprudence is specifically concerned only with BUch rights    legal· nght.

as are recognised by law and enforced by the power of a State. We may therefore define a 'legal right,' in what we shall hereafter see is the atricteat sense of that term, as a capacity nsiding in one man of controlling, with the assent and assist­ ance of the State, the actions of othen.
That which gives validity to a legal right is, in every case, the force which is lent to it by the State. Anything else may be the occasion, but is not the cause, of its obligatory character 1• Sometimes it has reference  to a  tangible  object.  Some­ times it has no such reference,	Thus, on the one hand, the ownenhip of land is a power  residing  in  the  landowner,  as ii» mbject, exercised over the land, 88 its object, and avail­ able against all other men. So a father has a certain ·power, reaiding in himself 88 its BUbject and exercised over his child aa its object, available against all the world besides.	On the other hand, a servant has a power residing in himself 88 its mbject, available against his master to compel the payment
of the wages which are due to him.
Thia simple meaning of the term 'a   right • is   for the A.m.biguo111

parpoaes of the juri.st entire!y adequate,

I  t hash  owever  been IteIHrmI .01 ihe

1 .Aa Tluimul111 •JI of 'Paonm,' 'DOIi en caua NCI taDhm oo.lio ob1ipticmll '
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ClllAP. vu. covered with endless confusion owing to it.a similarity to
· Right'; an abstract term formed  from the adjective 'right,' in the same way that, ' Jostice ' is formed from the adjective
· just.'    Hence it is that Blackstone actually opposes ' right.a ' in the sense of capacities, to ' wrongs ' in the sense of 'unrighteous act.a 1.'
We in England are happily spared another ambiguity which in many languages beset.a the phrase expressing
· a right.'   The Latin ' Ius,' the German ' Recht,' the Italian
· Diritto,' and the French ' Droit•   express not only ' a right ' but also ' Law' in the abstract. To express the distinction between ' Law' and 'a right ' the Germana are therefore obliged to resort to such phrases as ' objectives' and ' subjec­ tives Recht,' meaning by the former ' Law ' in the abstract, and by the latter a concrete right. And Blackstone, para­ phrasing th.e distinction drawn by Roman law between the
' ius qJlod ad res ' and the ' ius quod ad personae pertinet,' devotes the two 1h'st volnmes of his Commentaries to the ' Right.s of Persons ' and the ' Right.a of Things.'


Resulting eonf\ulon.

If the expression of widely different ideas by one and the same term resulted only in the necessity for these clumsy periphrases, or obviously inaccurate paraphrases, no great harm would be done; but unfortunately the identity of terms seems irresistibly to suggest an identity between the ideas which are expressed by them. German writers have evi­ dently the greatest difficulty in keeping apart Law and the right.a which it is the business of Law to regolate; 1mis­ prudence is with them indift'erently the ' science of right.' and the ' science of Law.' To this source of confusion they add that which has already been indicated  as being a hindrance to ounelves. They have a vague impression of a more than merely   etymological   connection   between  'a   rightI      and  the eulogistic adjective 'right.'


1     The abaurdity 11 carried a •P	fartJuir by people who write to die
nenpapen abont ' copy-right. ud copy-1tTOnp.'
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The following are definitions of   ' a   righ•t	by varioW! OR.AP. vu.
authon :-	De11nition1.
' Qualit.s illa moralis qua recte vel personis imperamus vel
res tenemus, ant cuius vi aliquid nobis debetor.'-Puft'endorf1•
' Quaedam potentia moralis.'-Leibnitz 1•
' Qualit.s moralis activa ex concessione superioris personae competens ad aliquid ab altero homine cum quo in societat.e vivit iuste habendum vel agendum.'-Thomasius 8•
'Die Bef'ogniss zu zwingen.'-Kant •.
'Eine physische Macht, welche duroh die Gebot.e der Auto­ ritit, nicht allein sittlich verstirkt ist, sondem welche  auch diese ihre Macht durch Anwendung von Zwang oder {!ebel gegen den Verletzer schiitzen kann.'-Kirohmann 11•
' Eine Macht iiber einen Gegenstand, der vermoge dieses Bechta dem Willen dee Berechtigten unt.erworfen ist.'­ Puchta 8.
C    Ein     rechtlich geschutzt.es Interesse.'-lhering 7•

It may be as well to re-stat.e in a few words precisely what Explau­
we mean by saying that any given  individual  has 'a   right.'     ::;:•'
Ita' man by his own force or persuasion can carry out his wishes,  either  by his own  acts, or by influencing  the  acts of others, he baa the 'might ' so to out his wishes.
If, irrespectively of having or not having this might, public opinion would view with approval, or at least with acqui­ escence, his so carrying out his wishes, and with disapproval any resistance made to his so doing ; then he has a ' moral right • I!() to carry out his wishes.
If, irrespectively of his having, or not having, either the might, or moral  right on his side, the  power  of  the   Stat.e will prot.ect hiJD in so carrying out his wishes, and will
· De I. Nu.  et Gent. i. o. 1.  ao.	1 Opera, i. p. n8.
1   lmlapr. Div. lib. iii,. o. i. l, Sa,	• Rechtalehre, Werke, vii. p. 19.
1 Die Gnmdbegrijl'e dee Reohtl und der Moral, p. 111.
· Innit. ii. p. 393.	' Geilt dee riimilahen Bechtel, lii. I 6o.
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CJBAP. vu. compel such act.s or forbearances on the part of other people aa may be necessary in order that his wishes may be so carried out, then he has a ' legal right ' so t.o carry t,ut his wishes.
If' it is a question of might, all depends upon a man's own powers of force or persuasion. If' it is a question of moral right, all depends on the readiness of public opinion t.o express itself' upon his ipde. If it is a question of legal right, all depends upon the readiness of the State t.o exert its force on his behalf. It is hence obvious that a moral and a legal right are so far from being identical that they may easily be opposed to one another.    Moral rights have, in general, but a subjective support, legal rights have the objective support of the physical force of the State.   The whole purpose of laws is t.o announce in what cases that objective support will be granted, and the manner in which it may be obtained. In other words, Law exists, as was stated previously, for the definition and protection of rights.

Of a duty.        Every right, whether moral or legal, implies the active or passive furtherance by others of the wishes of the party having the right. Wherever any one is entitled t.o such furtherance on the part of others, such furtherance on their part is said t.o be their ' duty.'
Where such furtherance is merely expected by the public opinion of the society in which they live, it is their ' moral duty.'
Where it will be enforced by the power of the State to which they are amenable, it is their 'legal duty.'
The correlative of might is necessity, or susceptibility to force ; of moral right is moral duty ; of legal right is legal duty. These pairs of correlative terms express, it will be observed, in each case the same state of facts viewed from opposite sides.
A state of fact.& in which a man has within himself the physical force t.o compel another to obey him, may be de-
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aeribed either by eaying that A has the might t.o control B, OJUP. vu.
or that B is under a necessity of submitting t.o A. So when public opinion would approve of A commanding and of B obeying, the  position  may be described either  by saying that A has a moral right to command, or that B is under a moral duty t.o obey. Similarly, when the  State will compel B t.o carry out, either by act or forbearance, the wishes of A, we may indifferently say that A has a legal right, or that B is under a legal duty.
It is unimportant in theory whether a system of law starts
with a consideration of rights or of duties. It is important only that whichever point of view be adopted should be con­ aiat.ently adhered t.o. We shall take Rights rather than Duties as the starting-point of our classification, although IIOIDe authority may be adduced in favour of the opposite method 1•
Law has been for centuries described as a ' command,' The rela-

1"..".-'.t this. d

escn•pti•on,

th ough

essentially   true.,  IS   1"nadequate toonrigohf lta..w

t.o the ext.ent of being misleading. Austin, who· very properly analyzes a command int.o (I) a desire conceived by one rational being that   another   rational   being· should do or forbear, (2) an evil t.o proceed from the former and to be incurred by the latter in case of non-compliance with the wish, and (3) an expression of the wish by words or other signs, is unable t.o discover these characteristics in laws which are merely decla.rat.ory, or which repeal pre­ mating law, or which, because they can be disobeyed with impunity, are said t.o be 'of imperfect obligation1.' Similar difficulties have been raised by Austin's critics with reference to other classes of laws : 'by Mr. Frederic. Harrison, for in- stance, with reference t.o enabling statut.es, laws conferring franchises, and rules of interpretation or of procedure !I.

1 Bee Am. I.aw Review, vii. p. 4fi; :BenUwn, Worb, iii. p. 181; Comte,
Phil. poa. vil. p.450.
1 Jarisprudence, Leet. i.	• ForiDighUy Review, 1878, p. 68+
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CHAP. vu. Such eases will however cease to be anomalous if we recognise that every law is a proposition announcing   the will of the State, and implying, if not expressing, that the State will give effect only to act.s which are in accordance with its will, so announced, while it will punish, or at least visit with   nullity, any acts of a   contrary character.   The State thus makes known what advant&ges it   will protect as being legal right.a, what disadvantages it will enforce as being legal duties, and what methods it will p1ll'SUe in eo doing.
The announcement may be made in many different ways. A law may be imperative, as ' Honour thy father and thy mother'; but it may a1ao be in   the   indicative mood, as 'No contraet for the sale of any goods, wares and mer­ dises, for the price of :£10 staling or upwards, shall be allowed to be good, except the buyer shall accept. part of the goods eo sold, and aetually ,eceive the same, or give something in ea.meat to biJ:id the bargain, or in part of payment, or that some note or memora,ndum in writing of the said	be made and signed by the parties to be charged by such contr&m;, or thei, agents thereunto lawfully authorised ; ' or ' From and	the commencement of this Act the several jurisdi ons which by this Act are trans­ ferred to and vested in the said High Court of Jnstice and the said Court of Appeal respectively shall cease to be exercised, except by the said High Court of Justice and the _1¥1,id Court of Appeal respectively, as provided by this Act.'
The real meaning of all Law is that, unless things pro­ ceed in the   manner prescribed by it, the St.ate will, either of its own accord or if called upon, interv ne. This inter­ vention of the State is what is .called the ' sanction ' of law 1•
It is true that the St.te in enes not only with a view to punishment, but also to effect restitution, and this is perhaps i1B principal function ; but before the   jrommission of the
1   'Legum eu partel quibu poe11111 comti\uimua adveraua  -	qui ocmtn
legee feoerin\ IIADCltionea voounua.' Iu■t. In■\, il. 1. 10.
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wrong the anno meJlt ,>f  State  intervention  in  case  of CHAP. m.
its .commiasion .ope,atea upon the geneial mind by way of threat of pUJljslmwit.    It   is a punishment to a   wrongdoer if his WJ'Ong be meJely undone·, and he has, as the saying goes, 'his  trouble for his pains.'    Law is, in fact, formulated and armed public opinion, or the opinion   of the   ruling body.   It 8,DJlounces not only t1-    ce,tain states of things and C011J'888 of action   are viewed by it   with favour, but also that, in case of the invasion of these states of things, or in case of contrary counes of action being pursued, it will not only look on with disfavour, but will also, in certain even1B, actively intervene to restore the disturbed balance.
It   defines the rights which it will aid, and specifies the Subatan-
wa.y m  which 1't  ....,:.n...  ai'd them.    So .e..,,.._-  as l't  definee,  th ere'u- y tAivdejeacntidve
creating, it is' Substantive   Law.'	So far as it provides a Law. method of aiding and protectilig, it is 'Aclj ve Law,' or ProcedUJ'Jl,













CHAPTER VIII.

ANALYSIS OF A ltIGHT.










The elemente of a right.

WB have seen that a 'moral right'  implies the   existence of certain circumstances, with reference to which a certain course of action is viewed   with   general approbation, and the contrary course with disapprobation ; that a 'legal right' exists where the one 00111:Be of action is enforced, and the other prohibited, by that organised society which is called 'the State.'
We have next to consider more particularly  what is the
character of those elements from which a Right results.
They are
(1} A person 'in whom the right resides' or who is 'clothed  with  the  right,'  or  who  is  benefited  by its existence.
( 2) In many cases, an object over which the right is
exercised.
(3) Acts or forbearances which the person in whom the right resides is entitled to exaet.
(4) A person from whom these acts or forbearances can be
eucted ; in other words, against whom the right is available ; in other words, whose duty it is to act or forbear for the benefit of the subject of the right.

.AlULYBIB 01!' A RIGHT	7'1

The series of elements into which a Right may be resolved CHAI', vm.
is therefore :I	I	I


The Person	The Object.		The Act	The Person entitled.		or Forbearance.		obliged.=


It will be observed that the fint and the 1ast terms of the A Nriea
series are a person. The second term is the object of the right (whethm:. it be a physical thing, or what the law chooses to treat as 81lCh) if any (for there exist large classes of rights which have reference to no object, either physical or aasimilated to such) ; and the third term is made up of the acts or forbearances to which the person in the fourth term is bound.
It will be convenient to call the person entitled ' the per- l'ropoledof:;:­

son of inherence' ; and the person obliged, 'the person incidence.'	The intermediate terms may be shortly refeITed to as 'the object ' and 'the act' respectively.
That this series is no technical abstraction but a simple formula for the representation of the indisputable ele­ ment.a of a right, may be more apparent from an 8DI11ple. A testator leaves to his daughter a silver tea-service.   Here the   daughta- is the 'person of inherence,'   i.e.  in whom the right resides ; the tea-service is the 'object' of the right ; the delivery to her of the tea-service is the 'act' to which her right entitles her ;   and the   executor   is the   ' person of incidence,' i. e. the person against whom her right is available. Or take an example of a right where, as we stated to be often the case, the second term of the series
is wanting. A is B's servant. Here B is the ' person of inherence,' reasonable service is the ' act ' to which he is entitled, and A is the 'person of incidence,' against whom the   right is available.    The nature of the right varies with a variation in any one of the four terms which are implied in it, and the variations in the nature of the right give rise to the main heads or department.a of law.

18	.ANALYSIS or A RIGHT,
CIIW'. vm.     The preceding  analysis of  the  natme  of  a  right  implies the ideas of' Person,'' Thing,' and' Act.' These are the per­ manent phenomena  of  a  right ;  its  statical  elements.  A right, conceived of as at rest, postulat.es-a Person ·of in­ herence and a Person of incidence ; Acts to which the former is  entitled,  and  which  the  latter  is  obliged  to  perform ; and often, though not always, an Object or Thing.
Fact.I.		But if the  right is put in motion,  phenomena  of  a  new kind  intervene.    They  ue   shifting,  dynamical,  and  may be expressed by the general term ' Facts' ; under which are included, not only the 'Acts ' of persons, but also the 'Events' which oceur independently of volition.
It  is, as we have seen, by 'Acts'  that  rights are enjoyed. And  we  shall  see  that  it  is  through  the  agency  of  'Acts' or of ' Events' that rights are  created,  transferred,  trans­ muted, and extinguished.   In  order therefore to understand, not only the nature of a right and the  mode  of  its  en­ joyment, but also the manner of its creation, transfer, and extinction, it is necessary to acquire clear ideas of the full meaning of the following: terms :-
1. Person.
II. Thing.
III. Fact, under which term are included­ E1>ent,
Act, of omission as well as of commission.
With reference to  the  important  term 'Act' it is neces­ sary to consider the relations of the will to its conscious exertion and its expression. It will also be necessary to classify acts.

Per■on.		I. A ' Perso ' is often defined as being the ' Subject, or Bearer,  of  a  right1 ;'    but  this is to narrow  the  significance of the ter111.   Rights not only reside in, but also are avail­ able against, persons. In other words, there are persona of
I  E.g. S.vigny, Synem, ii. p. I;    Puohta, ID■t. ii. p. 191.
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incidence as well as of inherence.	Persons are the subjects CBAP. nu.
of  Duties  as well  as of  Rigbta.	In persons righta inhere,· and against  them  rights  are  available.	For the benefit of persons duties are  created,  and  it  is on  persons  that  duties are imposed.
Persons, i e. subjeeta of Righta or of Duties, are in general
human beings ; but, in imitation of the personality of humaa beings, the law recognises certain groups of men or of pro­ perty, whieh it is convenient  to treat  as su'bjecta  ef  righta and duties; as Penons in an artificial sense.

1. A 'natmal,' as oppGled t.o an'    artificial,' penon is such Natar&l a human being as is :regarded by the law as capable of righta penou. or duties : in the language of Roman law as having a
' status.'   As having any sueh capacity recognised by the law, he is said to be a person, or, t.o approach more nearly to the phraseology of the Roman lawyers, to be clothed with, or to wear the mask (persona) of legal capacity 1.
Beside& this general legal capacity, or status, a man may also possess various special capacities, such as the 'tria  eapita'  ef liberty, citazeaship, and family right&   A a1ave having, as sueh, neither righta nor liaWJ.itiea, had in Roman law, strictly speaking, no'   status,' 'caput,' er 'penona.' On the day of his manumission, says Modestinus, ' incipit stat1DD habere 1:     So Theophilus : ol of«mu d.wp&a-onro, Oll'l'Er f,c T•P  ,rpoH,r0>11 T•11 ol«fC0>11 3f'!'ffOTc»II Xapa.lCfflpC{oll'l'a,.8; and we read in the   Institutes 'servus nullum caput babuit ' '   It must however 'be :remembered that the t.erms 'penona'  and 'caput 'were also used in popular language as nearly equivalent
t.o ' homo,' and in this sense were applied to slaves as well as

1 Of. Clo, de Oft'. I. oo. 30, 3:1. The equ1'nlent of <-peraona' In '118 Inati-
talel of Theophilaa ia •,&,-.·	• Dig. i-v. 5. 4-
· w. 17; of. u. 14- 'SerToa quaai ll80 penonam habentea.' NOT. Theod.
tR. 4+     'E!ervoa qui paraonam legibu non habebam.'    Oauiodor. Var. Ti. 8.
'O 1oiiAos np1  nit  '"""" d.•t1'aenm Ion, 'FOIITWT'llf oNi lloni' C. 4 d.ftCl'IUo
Theodor. Berm. 'rii. 6.	' i. 16.
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CRAP. vm. to freemen 1•    Many writ.era have supposed that Roman Jaw
· recognised, besides  the  'tria capita' which they d.istingoish as ' status civiles,' innumerable varieties of status, depending upon age, health and similar circumst&ncee, which they describe as ' status naturales.' This view  finds  now  little favour 1 ; but  the  modem  employment  of  the  term  'status ' in this flexible sense, apart from any supposed authority for it in the law of Rome, is both common and convenient.   It is true to say that ' unus homo  plurea suatinet  personas,'  i.e. one individual may be clothed "!1th different kinds of legal capacities•. A natural person is therefore well defined  as 'homo cum statu 8\10 conaideratus '.'
Character-     A natural person  must combine the  following cbaraet.er-
illtioa of.    istics:-
(1) He   must  be  a  living  human  being, i.e. (a) he must be no monster11; (b) he must be bomalive (nm,,,)8; though not necessarily capable of continued existence (tntalia)'. But   for  certain  purposes exist.enoe  begins before birth. ' Qui in utero est perinde ac si in rebus h;amanis e111et CllStoditur, quotiens de oommodis ipsius partus quaeritur,' says Paul11S8• So Blackstone: 'An infant in ffllttw •
,ure is Sllppoaed to be bom for many purposes.   It is
capable of having a legaey, or a surrender of a copyhold estat.e made to it. It may have an estat.e assigned to it ; and it is enabled to have an estat.e limited to its use, and
1   Of. Cio. de Off'. i. 30-34; De Orat. ii. :114; Gai. Imt. i. 9; Dig. iv. 5. 3,
I. 17. :a:a.
· Cf. Savip.y, System, ii. Append. p. 445; 13uon, Pandekten, i. p. 47.
· • Tree penonaa unu■aulltineo.'   Cio. de Orat. i. 40.
· • Statua ' i■ defined by Heineooiu1 u • qualitaa ouiu ratione homiD81 diverao iure utuntur,' Reoit.. i. t.it.. 3 ; and • penona' by M:iihlenbruoh u-oda•

· poteatu iuri■, aive faoult.u, et. iurimn n:eroendorum et. oflioiormn ■ubeua­ dorum,  hominibu  iure	et qaui impo■ita.' Doot. Pand. U. 1.
Of. Aunln, Leot.. n, zli.
' Dig. i. 5. 14, 1. 16. 38; Cod. vi. :119. 3;  Co. Litt. 7 b, :119 b.
1   Dig. L 16. 1:19.
'   Dig. :av. 4. 1, 1. 16. 129; but -    Code Civil, an. 725.
· Dig. i. 5. 7. A •oorat.or venma' might be appointed to look  after iu
interests. Dig. 37. 9·
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to take afterwards by aach limitation as if it were then CHAP. vm. actually born 1.' (c) On the other hand, he must net
have ceased to live. He need not be rational.
( } He must be NCOgnised by the State aa a person ; so must not be a slave in the absolute catrol  of his master, a 'caput lupinum,' or otherwise civilly dead, as was in English law a man who was banished, orabjured the realm, or who ' entered into l'eligion' 1111 a professed monk, when, uya Blackstone, 'he    might, like other dying men, make his testament and es.eeutori; or, if he made none, the ordinary might grant administration to his next of   kin, as if he were actually dead inteatate 1.'
Any individual combining these two chanet.eristics is a 'penon,'  i.e. is capable  of  rights and liable  to duties. .  He may otherwise be said to S11Stain a personality; and the same man may BUStain di1FeJen.t personalities, as an aetor may pJay in several maab.
The various degrees in which individuals who  are  per­ sona at all are capable of rights or liable t.o duties, depend upon circumstances to which different consequences have been  attached  by different  systems  of  law.	There a different grades of personality, and these depend upon the heed.om., the matul'ity, the sex, the sanity, the cifuenship, and so forth, of the individual.	AB to freedom, for instance, a se	not absolutely at the disposal of his master, might be said to have a personalityJ though a limited one. As to maturity, distinction& have been  drawn  depending  partly on phyaieal development, partly on the falness of the reasoning powers.
2. 'Artificial,' 'conventional,' or 'juristic' persons, are such .Artificial groups of human beings or masses of property as  are  in  the penona. eye of the law capable of rights and liabilities, in other words
to which the law gives a status 8•

1 J Comm. 130; of. Code Civil, ari. 91)6.	1 lb. 131.
1  'Die i1ll'lnilahe Pel'IIOJl mein erlaubter bleibender Zweok, welchem, Kn.ft
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Such groups are heated 88 being persons, or 88 sustaining the mask of personality.
They are of two kiade-
(1) ' Univenitat.es pe1&0narum ; ' such as, the State itself; departments or parishes ; oollegia ; churches.
(2) ' Universitat.es l,onorum ; ' such as; funds left to ' pious uses ' without a trustee ; a hereditas before ' aditio,' which 'personae vice f'lmgitur, Bi.cut mancipium et decuria et BOCietaa.' So- the estate of an in.testate before administration ; the estate ef a Banbupt.
Suoh juristie, or artificial, persons eome inte, being when­
{I) There exists a group of persona, 01 maseof property, 88
the case may be, and
( 2} A law gives to the group or 11188B in question the char­ acter of a person. This may be either-
(a) A general rule, applicable wherever its conditions are satisfied, e.g. 'the Companies Act, 1862.'
(6) A special act of sovereign power, e.g. an in­ eorporating statute, or charter. 'Neque societas neque collegium, :aeque huiusmodi corpus passim omnibus habere conceditur : nam. et legibus et aenatus consultis, et principalibus reeeriptis ea l'e8 ceercet1ll' 1.'
A ' universitas benorum' comes to an encl in ways too numereus to specify ; a ' universitas personarmn ' eomes to an end-
(1) By failure of its component parts. ' Sed Bi universitas ad unum redit, magi& admittitur poese eum oonvenire et oonveniri ; cum ius emnium in unum reciderit, et stet nomen  universitatis 1.'  The  number   of  individuals who must neceBBBrily  be  members  of  a  ' univer­ sitas personarum ' is often defined by tli.e instrument creating it.
(2) By an int.erference witli. its existence on the part of
Rechtafiotion, (nar D.icht volle RechW'ahigkeit, aber doch) die Vermtigena­
flihigkeit mkommt.'   Baron, Pandekten, p. 54, v, infra, ch. ziv.
J, Dig, iii. 4• I,	I  Dig. fil. + 7',
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the	sovereign   power,   88     in the   winding up of a OB.t.P. vm.
Company.
(3) By forf'eiture of privileges, as was alleged in the case of the revocation of the chart.er of the city of London by Charles II.
(4) By a surrender of its franchisee, such as took place in the ease of the London College of Advocates in punuanee of 20 and u Viet. e. 77.

II. A 'Thing' is the Object of a Right; i.e. whatever is Thing.
treated by the law 88 the object over which one person exer• eises a right, and with reference to which another person lies under a duty1•
Of' Things,' in this sense, there are two kinds :-	PhJlloal
(I) ,.w. .a"w'-r.u-u• objc-u-i'e-,  1• .e. ph ym"cal things, , res oorporale, s,  alenodtuIanltel-
such as a house, a tree, a stone, a horse, or a slave.
(2) Intellectual objects, artificial things, ' res ineorporales,' ' Reehtsgesammtheiten,' such  88  a patent,  a trademark, a copyright, an easement, " hereditas,  a bankrupt's estate, a univenitaa ; i. e. groups of advant.ages which for shortness are treated by the law 88 if they were material objects.
So that, just as we have seen  that  what the  law  means  by a ' Person ' is the  Subject  of a  Right or  Duty,  irrespectively of the subject being, as is more frequently the case, or not being, a human individual ; so a ' Thing ' is what the law regards 88 the Object of Rights and Duties, irrespectively of
that object being, 88 it u8U8lly is, a JP&terial object.
This artificial use of the term ' Thing ' is not peculiar to Derivation legal science, but was in fact borrewed by it fiom speculative philosophy.	Cicero, talking of 'res' in thesense of objec11: :! •­

of thought, says that they are divisible into ' eae quae aunt .. and ' eae quae intelligontur ';  and he happens to mention, as

1 In Ude wide IMllllle,• Sache• ill dellned u •dujemge wu in lliob einheblloh
W, 1111Cl emea beltiimmwn Vermllgenswerth hat.' l3aron, Pand. t 37.
G .2
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CHAP. vm. instances of the latteJ", 'usucapio, gens, tut.ela1.' InJuris­ pJ.'lldence the double use of the term is at least as old as Gaiu11. ' Qwiedarn praeterea res,' he •ye •, ' corpora.lee B1D1.t, quaedam incorporales-quae tangi possunt-quae in iure consiatunt ; ' and is carried by him, and by the Roman writers generally, to perhaps excessive lengtha.
It is no doubt convenient for the pmposes of our science to distinguish between physical objects, and certain groups of rights, which rights, for purposes of transfer and otherwise, are occasionally treat.eel as if they were physical object& The fiction by whi.,b. pat.ents, bawQ.-upts' estates, or easements are regarded as ' Things,' is indeed not only harmless but almost indispensable.
It is another question whether the Roman institutional writers should be followed in extending is  fictitious class so far as to embrace even' obligations,' i.e. me:re claims that one man has to control the acts of another.
The theory of this topic, as worked out by the Roman lawyers, and more fully developed in modern times, especially in Germany, is by no means free from difficulty, owing to con­ siderable variations in the 1188 of terms, but may be stated as follows:-
' Thing' (Res, Ding, Chose) is a t.erm which, besides its proper meaning, has also an analogical application. In jurispru­ dence this analogical UBe is kept within due bounda. Legal science rcoognises ' Thinga ' (Dinge) only so far as they are capable of standing in relation t.o the human Will {Sachen). Such things are either physical, or artificial.
I. A Physical thing,' res corporalis,' is sometimes defined
as ' a locally limited portion of volitionless Nature': perhaps
better as' a permanent external cause of 88DB&tiona 8,'
1 Top. c. 5,•	• Inn. ii. a.
I 'Ein rii.umUoh bt-gremtel Sttiolt der wmenloeen (oder ala WUlenlOI fingirten.) Natur.' Baron, Puliekwi, i. p. 6+ Cf.' EiD. St6ok. der D.iohi mii VemllDft bepbien A.u111eD.1relt.' Windaoheid, P&D.d. i, I 40. Cf. S.viguy, Obllgaiioumeoht, L p. 305.

CORPOREAL TBING8.

The full fflf!l.ning of any such definition  is of course a mu. vm.
question not of Jurisprudence but of Metaphysics. The jurist need not go farther than to lay down that a physical. thing u something which is perceptible by the external organs of sense,
and is capable of being so perceived again and again.   By the
latt.er characteristic it is distinguished from' Events,' which,
88 causes of sensation, are transient. As Austin •ya : ' The import of the expression "pm,,a,,ne 1811Sible object" is, I think, this ; it denot.es an object which is perceptible ly, and which is considered., by those who repeat.edly perceive it,
as being (on those several occasions) one  and  the  a.me object. Thus the hone or the house of to-day js the horse or house of yest.erday; in spit.e of the intervening changes which its appearance may have undergone 1.'
This rough definition of a Thing, which  indeed  is little more than a somewhat precise statement of what is popularly meant by the t.erm, ia, as we have stat.ed, generally sufficient for the purposes of Jurisprudence. It may however be re­ marked that even lawyers are ooouionally called upon t.o consider more minutely in what the identity of  a  thing consists 1.
The Romans were eont.ent to describe ' res corporal.es ' as 'quae iangi poseunt,' giving u instancee, a plot of ground, a slave, a coat 8•
Of aueh things there are three kinds 1, or rather soeh things oecur under three conditions :
(1) A simple thing 'quod continetur uno spiritu 8, et Graece;,,,.110.,,

vocatur '; e. g. a slave, a beam, a stone 11 ; also de­ scribed 88 'onitum.'
(:i) A compound thing,' quod ex contingentibus,  hoc est
pbuibus int.er  se  cobaerentibus,  con.stat,  quod   '"""' "'
l    .Jurilpradace, ii. P• II.
• See .... Buckley •• G-,	3 B. and 8. p. 566.
I  Iaa. ha.  ii  2.	•    Dig. m. 9. 30.
· Cf. • iota lWaa 1IJlO aplritu continetm,' Dig. vi. I. 23. 5.4-,-.,

· The terma	and 111W9H,i,a,, are bc,mnred &om ihe Bwlc pbilo­
aophy•.

86    .ANALYSIS OJ!' A. RIGHT.
c&AP. VIII. vocatur' ; as a house, a ship, a . also described as ' con­ nexum,' 'univenitas rerum cobaerentium 1,' ' Sacheinheit.' The compound thing may be dift'erent from iiJI parts, as is a house, or may be a mere aggregate of them, BB is a bar of silver.
(3) An aggregai"Al of distinct things conceived of as a whole,
· q-uod ex distantib11S const.at, ut corpora plura non soluta aed uni nomini subiecta' ; ae a people, a regiment, a Bock 1 ; 'univereitas facti,' 'univeraitas hominis,' 'Sachgeeammtheit8.' Such a whole may continue to subsist though all iiJI parts are changed.
II. Intellectual, or artificial, thinga, ' blos gedaehte Dinge,'
1 Res incorporales,' • quae tangi non possunt,' 'quae in iure consistunt; ' as a wmfruet, a hereditas, a doe, a peculium, an obligation ; where the 'ipsum i11S' is incorporeal, though it often relates to corporeal objects 4• This class might of course include all RighiJI 11, though BB a matter of fact the Roman lawyers abstain from treating under it of ' dominium1.' German writers express the idea by e term ' RechiBgesammt­ heit,' but of ]au, years have reprobat.ed the use for this purpose of the  n81ll'ly synonymous t.enn 'universitas ioris 7.'
I  Cf. Dig. vi. I,   23, 5•	I  Cf. Dig, ii. po, 18. I,
· n ii diaputed ,rheUaer a whole of thil aon ii the obj• of a right.   This
JJoaking, .    p.31, denieL   Windlcheid, Pand. i. § 137.1r0Uld,illo,r it in the cue of a natunJ aggregate, auob u a ftook, but not of an	aggrega1.e, such u 'the tackle of a ahip,' citing Dig. vi. i. 3. § I; but mentions a cue mcently deoided in   whiob • the   propertiea   of a theatre' were recognised u a whole, ao that a moriglp of them inoluded t,fter-aoquired propeniea. Beufren, AroJijv, xv. I 187.
· lust. Inst. ii. a.   Cf.' Rei appellatione  et  cauaae et  iura oontinentur,'
Dig. l. 16. 23 ; ' Hereditu etiam line ullo eorpore iuris intell habet,' Dig. v. 3. 50; 'Hereditu iuris nomen eat,' Dig. 1. 16. 178.
· Bo that a Right might be the obj• of a RifJht; in other ,rorda, might be one of the four terma into,rhiob, u ,re have ahown, a Right may be aualyaed. Thia use of language, though convenient by way of a abort de.aription of oertain groupa of rights, IUOb u a copyright, or of maasea of mingled righta and dutiea, 1uoh u a • hereditu,' seema wm.-.ry, andtherefore hardly juatifiable, in the -       of llllllple obllptiona.    Thia feeling find& eqinNion in the rule, formerly prevalent In English law, that • a alto,e ill tJmOS ii not aaignable.'	1 Cf. Baron. Panel. § 387.
1 See Savigny, .8:,atem, f. pp. 3 -378; Id, Oblig. i. p. 3 5 ; Puobia. Inst.
ii. p. 30; Windaobeid, Panel. L § 42 ; Baron. Pand. t 37.
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It will be observed that some 'things ' of this elaas a.re aggre- CHAP. vm.
gates of duties as well as of right.a; e. g. a hei:editias which im- poses on the heir liabilities as well as profit ; and that modern civilisation has added to the class those groups .of right.a known as 'copy right,' • patent right,' and the like, and collectively described as ' intellectual property' ; .ef which mere herea&r.
' Things ' are further classified, in accordance with the dif- Other ferent ways in which they are S11beervient to persons, under various heads, of which the following are the more impor- tbinp. tant.j !r­

(1) Things divisible and indivisible.
When a simple thing is capable, of physical division, its parts from the moment when they are distributed {which does not imply actual severance) are held pro tliviao, each thereupon becoming a new whole. 'Quod pro diviso nostrum est id non partem sed totum esse1 ;' so each share of an estate, 'non est pars fundi sed fundus 1.' As a general role, a thing is juris­ tically thu divisible which can be divided without destroying its essence or impairing ite value 8.' Some things, though physically divisible, are juristically indivisible, because by division the charact.er of tlu!ir parts is entirely changed,
e.g. a picture, an animal, a house. The  thing may however also be divided into merely ideal parts, which are held pro iflllifJuo, as in the case of joint owners of a slave, or the several joint tenant.a of an estate, each of whom is seised in it per •! el pw tout. Compound things a.Te suscepti"ble of division in this manner only'· ' Corpora ex dis1anti'bus corporibus,' as a :flock of sheep, though only intellectual wholes, have physical parts. The parts of 'res incorporales,' JIS a bankrupt's estate, which are themselves intellectual, are intellectual abio.
(2) Res mobiles, immobilee. Moveable, as furniture or cattle,
1 Dig. L 16. 25, f I.	•   Dig. viii. + 6, I I.
· Dig. m.   i. a6, I ,.   Cf. Suipy, Obligat.ionenrecht, i. p. 305.
' Opiniou differ u to the nature of parlu pro ifldif1ilo.   E.g. Booking, Inn. p. JO, holda ihat they m:e parill of the Right.   Windaoheid, Pand. i. I 1.p, and Baron, P&lld. p. 6, that they m:e pa,rts, though only ilatel­ leotual par&., al the Thing iaelf.
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cH..i.P. vm. and immoveable, as land or houses. No distinction is more generally aocept.ed. or more far-reaching in it. oonsequenees. It is pahape hudly necessuy t.o remark that this distinction does not exaatly correep&nd  te  that between ' real ' and ' personal' property, which is a result of feudal ideas, 81ll'riving only in the law of England 1•
(3) ' Res in commercio,' ' in patrimonio nostro,' ' in bonis,' and  ' res  extra  oommercium,'  'extra  patrimonium,'  'nullius in bonis,' i. e. things whieh are, and which are not, capable of private ownership.   Of the latt.er, some thinp, like the air, are incapable of app:repriation ; others are both owned, and exclusively 1l8ed, by the St.ate and its functionaries, and are then said to be ' in patrimonio populi ' ; as are, for inst.ance, palaces and ships of war.    Others, though owned by the State, are at the disposal of the community, as are parks and roads. Others again are set apart for religious purposes.
{4) Things principal, aceessory.
{5) Res quae usu consnmuntnr, non oonsa.m.untur.
(6) Res fungibiles, non fungibiles. ' Fungible things,' ' quae mutua vice funguntnr,' are those one specimen of which is as good as another, as is the ease with half-crowns, or pounds of rice of the same quality. Horses, slaves, and so forth, are non-fungi"ble things, beca1198 tlley differ individually in value and cannot be exchanged ind.iffmmtly one for another 1•

Facts.		Ill. ' Facts' (Thatsachen, Faits), which have been inade- quately defined as   'transient causes of sensation,' an   either ' Events ' or 'Acts.'
Event.a.	I. ' Events ' (Ereignisse, zuf""allige U metinde, Zufall, Cuus,
£venements) may be either movemeniB of external nature,
1 Still more arbivary wu the long obaolete distinction between ' res mimcipi ' imd ' nee manoipi.' Sir H. Maine pointa out that the Boman dia­ miotion between moveable and immover.ble thiDp la relatively modem : 11D at.tempt to abandon the old hiatorioal claaaificatiODI, and to olaaify objec,ta of enjoyment IICIOOrdmg to their ual nahre. Early Lr.w and 01Ultom, oh. x.
· On the application of this diatindion in the oontracts 'looatio-oondua&.io' imd 'depositum,' He Dig. ziz. 2. 31.
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mch as a landslip, the increase of a flock of sheep, the death OBAP. vm.
of a mlati.ve, or an accidenial fire ; or may be acfJJ of a human being other than the human being whose rights or duties are under considen.tion.
Lapse of time and change of place are among the events which are most productive of legal consequences 1•
i. 'AcfJJ' (Handlungen, Act.es), in the widest sense of  the A.ct.a.
t.erm, are movements of the will Mere determinations of the will are' inward acfJJ." Determinations of the will which produce an effect upon the world of sense are ' outward a.eta.' 'The inner stage of an Act,' says a recent writer, ' ends with the determination (Entachluss), to which it is guided by a final cause (Zweck), The outer stage (die That) is the real­ isation of the form.er in the external world by the help of natural laws, such as gravity3.' Jurisprudence is concerned only with outward acfJJ3, An ' Act' may therefore be defined,
£or the purposes of the science, as ' a determination of will, producing an effect in the sensible world'.' The eH'ect may be negative, in which case the Act is properly described as a ' Forbearance.'
The  essential  elements  of  such  an  Act  are  three,  viz.  an Faeniiah· exertion of the will, an aecompanying state of consciousness, of. an act.. a manifestation of the will.
1. Any discussion on the nature of the faculty of will and Will.
the mode of its exercise would here be out of place. We

1  Saviguy, Syatem, iii. P· 297.   SW. 43 and -44 v	o. 9,	puaed 'to
remove doubt.I u to t.he meaning of. ua	rela\l.ve lo Time in A.eta of
Pullamenl and   er    1epJ. iuat.rammta.'
1  lherbig, Der Zweclt Im Bech\, i. p. 3a.
1 •    Neo oouilium habuiaM -',	Dim et factum aeoulum fueril.'    Dig.
l r6. 53.
· Tbe 'EntaahlUIII del wmeua' _plwlhe '.Aeuammg •• wu1-· ia 'Thal,'
which may be of. Clllliuioa or of. oommiaaion. 'Die Thal iat flberhaupt die hervcqebnchte Verinderung  und Benimmuug  dee Dueyu.  Zar  Hand­ lung aber gehon nor  dujenige wu von der That  bn Entaohl:aa• liegt, oder im Bewuataein  wv,  wu  IODdt  der  Wille  ala  du  Hinige  aurkennt.' Hegel, Propii,deut.ilr, EIDl. § 9-
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cHAP. vm. may accept as sufficient for our purpose the definition of
·	an act of will as, 'the psychical cause by which· the motor nerves are immediat.ely stimulat.ed 1,'  or as, 'that  inward state which, as experience informs us, is always succeeded by motion while the body is in its normal condition,' e.g. is not paralysed I•
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If a movement is caused by physical compulsion, 'vis absoluta,' ' duress,' as when the band of a person is forcibly guided in making a signature, there is no act, since will is absent.
But the will itself, being amenable to motives, may be
coerced by threats, ':oietus,' 'vis compulsiva,' ' duress per minas.' Here there is indeed an act, but one which produces none or few of the legal consequences which it would have produced had it been the result of free volition. ' If,' says Paulus, ' I have accept.eel an inheritance under the influence of fear, I am of opinion that I  become heir, because, although if I bad been free I should have refused, yet I did consent, though under compulsion (coactus volui). But the praetor will give me relief8.' So in English law, a contract or will obtained by ' undue Wluence• will be set aside, and a wife who commits a crime, certain heinous offences excepted, in the presence of her husband, will be presumed to have aclied under his coercion, and will therefore be excused from punish­
ment.
A merely juristic person is .obvioualy ineapable .of willing,
unless by a representative, or by a majority of its members.
2. The moral phenomena of an ertion pf will are neces­ sarily accompanied by intellectual phenomena. The only immediate result of  a  volition is a  muscular  movement on the  part of  the  person  willing, but  certain  further results are also always present to his mind, aa likely to follow the muscular movement which alone he can directly control
1   Zitelmann, Imhum, P· 36.
1 Sir J. F. Stephen, General View of the Criminal Law, p. 76.
I   Dig. iv, 3• 31,
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Those among them to the attainment of which the act is OBAP. vm. direet.ed ,are sa.id te be ' intended.'	Intention. Such a state .of eonscioQSlless may be  possessed in very Degreee of.
different degrees by dift"erent classes of persons, and at diff'erent times. It   is wholly absent in   a 'lunatic,' 'furiosi nulla volunt.as .est 1;'  inaninfant under years of discretion, w sensus nullus infantis accipiendi posseesionem 1.' It is im-
perfectly possessed by' impuberes,' although' inf'antia maiores ;' by women, acc<mling to older systems of law ; by decreed prodigals, a.nd by minors.   In some of these .cases the defect Gf an understanding will • mpplied by a provision of law, SU.ch .a8 C  tat.e)a_'	•
Intelligence may also be temporarily sw,pended  by drunken- Ignorance,
nesa or sleep ; and it may be misled by ' error,' i.e. ignorance or mistake 8•	A distinction is usually drawn between igno-
rance of law and of fact. An act may be ezcusable or even of fact,
reecisaible when done in ignorance of a state of facts, while its consequences cannot be av.oided by mowing that it was done in ignorance of the law. 'Regula est, iuris ignorantiam
coique nocer-e  : ' so, says Paulus, 'If.one knows that he is heir of law.
UDder a   will, but   does not know that the praetor will give " bonorum possesaio" to an heir, time runa against him, because he is mistaken in his law 1.' And so it W'8I held by Lord Ellenborough, that a captain of a king's ship who had paid over to his admiral, according tG a miage in the navy, one third   of   the   freight   received   by him for bringing home
treasure upon the public service, could not recover the payment upon discovering that there was no law compelling him to make it•.    Persons have even been cenvicted of  what

1 Dig. zliv. 7. JJ 1. 17. 5 et. ,fO,	1  Dig. zli. a, 3a.
1 • Der Imhum in 11Driohiige oder matgeblde VoratellUDg.' Zitelmaml,
P. 3a7.
· Dig. mi. 6. 9. l.ord King C., in J,.anado1t11,e "· LamdOWDe, MOll8ley, a64, II i:eporAed to  have aid      .mmm meaDI  that lgnon.noe cannot. be pleaded jn	of crimea, but that it dae1 not hold in Civil -.           But Wa ia ceriainly not law,
1 Dig. mi.  6. 1.	•   Bl'llbane "• Daaree, 5 Taunt. Ifl.
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ceAP. vnr. became an oil'ence only under an act of Parliament pueed subsequently to the fact ; in accordance with the rule, since altered, that the operation of an Act of  Parliament,  in  the absence of express provisiOll, relates to the first day of the 1188Bion in which it was pamed 1•   The very artificial reason alleged  in  the  Digeat  for  the inexcusability ef ignorance  of law is  that  'law both can and should be limited  in  extent1;' and so Blackstone says, that 'every person of	tion, not only may, but is bo	and presumed to know the law.'   The trae reason is 11.0 doubt, 88 AUG:in points out, that 'if igno­ rance of law were ad.mitt.eel. 88 a ground of exemption, the courts would be involved in questions which it were scarcely possible to solve, and which would render the adminiatration
of justice next to impraeticable.'   It would be necessary for the Court to ascertain, first, whether the party was ignorant of the law at the time of the alleged wrong, and if ao, secondly, wu his ignorance of th.e law inevitable, or had he been pre­ viously placed in such a position that he might have known the law, if he had duly tried.   Both of these questions ue next to insoluble.     ' Whether tli.e party were really ignorant of the law, and was so ignorant of the Jaw that he bad no surmise of its provisions, could acarcely be det.ermined by any evidence accessible to others, and for the purpose of disoover­ ing the cause of his ignorance (ita :reality being uoertained) it were incumbent upon the tribmaal. iJo lUll'&vel his previous history, and to search hia whole life for the elements of a just solution 3.'   The stringency of the rule was in Roman. law

1   Attorney-Genenl t1. P•ter, 6 Bro. P.O. ,i.89; Lattea ti. Holmel, 4 T. R.
660; R. t1, Thanton, I   Lev. 91.   Of. R.  t1, Bailey, Raa   and Ry. Cr. Ca. I.
I    Dig,  nti. 6,lo
1  Jurilprudence, ii. p. 171.    Bo Lord Ellaboroagh:  'TheN II no uylng to what eneat the a:cue of ien- might not be carried.' Bilble t1. Lumley, :a But. 47a.   I   u  Mr. Jutioe Holm• maintaim, •everyone DIIIR
feel  ,	ignoranoe of  the  law oould  neTer be admitted  u  an a:oue, even  if the M   ooald be proYell by Bight and hNring in eVflrf -,	' it ie n«- obvioaa how he oan  jaatify the  pumehmenl of	who ofl'ad in ignoranoe, m tll.e ground of• public poliay, which a.arifioea the mdividual t.o the genenl   • The Common Law, p. ,.S.   FOi' 1111 ugument by Mr. M. N. Bigelow in faTOUI' of
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modified b1 exceptions in favour of certain c1asees of persons oBAP. vm.
' quibus pmnisBnm est ius ignorare.' Such were women, soldiers, and pasons under  the  age of  twenty-five,  unless they had good legal adviee within reach 1•
Results may also follow from act.a without being intended, Chance.
Such result.a, if the person acting bad no means of foreseeing them, are ascribed to ' cbanca.' If they are such as he might have foreseen bad he taken more pains to inform his mind Wore coming to a decision, they are attributed to his ' neg­ ligenee.'
This term, like it.a Latin equivalent 'culpa,' indicates a Negli­ at&ie of mind, the description of which has tasked the gence. ingenuity of many generations of commentators. It covers
all those abadea of inadvertence, resulting in   injury   to
others, which range beiween  deliberate  int.ention  (' dolu '), on the one hand •, and total absence of responsible con­ scioumieea, on the other.
Negligence may consist either 'in faciendo' or 'in non faciendo,' being indeed either non-performance, or inadequate performance, of a legal duty 8• 'Actionable negligence con-

enendiDg the (in England) vr,ry radimmary doctrine of equitable relief  for
JlliaWEe of law, - i. Law Quart.erly Review, p. ,,a.
1      Dig. nii.6.9•
1 •Culpa' in the wideat.11euefllc111ded •dol1111'; and a high degree of 'oulpa' ia Did to-ble, and even t.o be, 'dolu.' ;ct Dig. :d. 6. 1.1; xvil.-1. a9; zlvil. + i; 1. 16. aa6.
1 AoaordiDg to Autin, • negllgew,e' DI the  lnadvenent omiaaion to IIClt u
oae"ought,  'heed!-' iitheinadverteD.• aat.iDg  u   one  ought. not, while
•-im-,• 'temerity,' or 'foolhudin.-' ill the   aot.iDg  •    one ougb• BM,
advening t.o the oomequ- which may follow from the loCt., but aaumlng,
apon iudioient relecdon,  t.    thoee -.equenoea will noll follow in  the
parucalar -	Thu, I take up a rifle and llhoot. AB.   Thill act may be
-,cmpanied  by vr,ry differeDt menW oonditiom.  I may see A13, point. the rile at himandexpect him t.o fall dead if I &re. Here I •intend' hie death. Or I may be firing at a target, and omit t.o make the lllgul whioh would have preffDt.ed AB from J1M1U11 behind it uad receiving my bulleL Here the death  DI due  to my • negllpnoe.'    Or I  may tire without  thinkiug  of the
likelihood  of any  one paaeing that way.   The d•t.h ii Ulen due t.o my
· heedl--.'  Or, it  may  occur  to me that aome one may pua by, hut I may think the chmce BO alight that may be dilreguded. The death1,
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csu. vm. sist.s in the neglect of the use of ordinary care and skill towards a person to whom the defendant owes the duty of observing ordinary ea.re and skill, by which neglect the plaintiff' has suffered injury to his person or property 1.'
The care and skill which people a1e required to exhibit in their conduct (' diligentia ') is of   two   kinds1 :   that which is due from persons generally; and that which is due from persons occupying positions which mark them out
88 being exceptionally reliable with reference to the matter
in question (' exact.a diligentia '). A person of the former class is liable only for ' culpa lata,' i. e. 'nimia negligentia, id est, non intelligere quod omnes intelligunt 8,' for 'gross negligence'·' A person of the latter class, of whom the Romans spoke as a 'homo diligens et studiosus pater­ fami1ias 5,' but who has leen shortly described by some modern writers 88 a 'specialist 8,' is liable for even a slight deviation from the high standard to which he holds himself
of AB fa here the reBUlt of my • rulm-.• Theae diatinotiOD11 are lnterening, but do not appear to be adopted in uty ayatem of poeitive law. See Auatin'■ Lecture■, ll. p. 103; Eentham, Pr. Morale 1111d Legill. o. ix.
1  Brett M:. R. in  Heaven ti. Pender, L. R. Ir  Q. B. Div. 5o6.
1 The  view of  negligenoe given in the  ten  ii  in  the  main  that  of  . whOlle work, Die Culpa d• Romi■chen Recht■, fi?n publiahed in 1815, ii the foundation of  the   modern literature of  the  BUbjeot.    An admirable rut1flfl of
••	theori-,  with  ample filu■tratiOD from Engli■h  1111d American
deoi■loDB, wm be found In Dr. Fl'IIDCie Wharton'• Treati■e OD the Law of
Negligence, of whioh muoh u■e '-■been made by the in--t writer.
· Dig. I. 16. 213, u3.
· ObjeotiOD11 have been made of late year■ to the employment; of thi■ term. 'Groa' bu been llllid to be 11 'word of de■criptiOD and not of definition,' Wille■J. In Grill 11. Gen. Iron Sarew Collier Co., L. R. 1 O.P. 6oo. But. the Supreme Couri of t.he U.S., in 11 t cue, while admiiting 'that BUCh ODBIInI groa " 1111d "ordmary" negligence are indioative rather of the degree of oare and diligenoe which ii due from II party, and which he fai1a to perform, than of the amount of inattention, carel-.-, or Btupidity, which he exhibit■,' went OD to 111y that; 'if the modern authoriti• mean more than thi■,' 1111d ■eek to abolfah the dfatinotiOD11 of degree■of oare, lkil1. and dillgenoe required in the perFormanoe of various dutiea, and the fulfilment of variOUB
oontraot■, we think they go too far.' New York Cent. R.R."· Lookwood, r7
wan-, 357, oited by Wharton, u... ,  49•
1  E.g. Dig. mi.   3. 25; zlv. I.  137.
· Whart.on, I 31,  Of. HMN, I 14 on the• dlligentia dlligenti■.'
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out as attaining,  i. e. for  'culpa levis,'  or ' ordinary negli- OIUP. vm.
gence1/ Although,  as a matt.er  of  fact,  he  may  have done his work as well as he could, yet he is liable for his failure to do it  better,  ' spondet  peritiam  artis.'  In  his ease, 'imperitia culpae adnumeratur1.' His assumption of duties for which he is unqualified is in itself negligence.
The test of due diligence (or conversely of undue negli­ gence) is in   both cases, it will be observed, an objective one. The ordinary   penon   must   exhibit   what,   in• the opinion of the judge or· jury, is the average care of a person of that class, and a specialist must similarly attain to the standard to which specialists are expected to conform a. The objective, or ideal, character of the test is exp:ressed by the phrase   'cnlpa in a'bstracto' ; as   contrasted    with   the   'culpa in   conoreto'   which   is attributed   to   a    person    who   tlSeS in the affairs ef others hlss diligenee than he UBUally dis­ plays in his own affairs, 'quantam. in suis rebus adhibere solet '.'
An attempt has recently been made  to generalise  the  law of actionable negligence, which, though not accepted, will doubtless intuence judicial speculam>n  upon the  subject.   In a case aJready cited, the Master of the  Rolls       :   ' When one person ilt by cimimstances placed in such a position with regard to another' that every one ef ordinary sense who did think would at once recognise that, if he did not use ordinary eare and skill in his own conduct with regard to· those cir­ cumstances, he would ea.use danger of injury to the person or
1 a-  hi at much paiDII t.o &prove t,he matence of a Wrd·grade of oulJ.111,
· 1 levumma.' In§ :15 he rldioulee t.he a"9m.pt of SrJ.icet.u to diatinguiah fart.her a 'oulpa levior.' There la hOWMer no doubt t.hat t.he three gradee of negligmu,e, •grog; •ordinary,' and 'alight,' &wound by Lord Holt and Sir
w. ;rODel, are uuan:,, reoogniiied in the Engluih and Amerioan Court.a. Cf.
Whanon, § 59.   Three gradee are reoogniled In the PrulliA1l Code, but no
ouly in the, more modem, Codee of Franoe, Italy, and AUll1ri._
· Iut. Inst. iv. 3. 7. Cf. Dig. ix. '2. 8. § ll; 1. 17. 13:1.
1   On the ideal ohancter of the IIWldard, -	Holmee, The Common Law,
,. 1o8.
· • Culpa in OODCNt.o' hinot a grade of negligence, but an aggravatiou.
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CHAP. vm. property of the other, a duty arises to use ordinary care and skill to avoid such dangerl.'
Exprealiou.	3. The will must be manifested, or expressed ; and in some
cases may be expressed by some one other than the party
Agency.	willing, i. e. by an agent, whence the ma::riros 'qui mcit per
alium facit per ee,' 'respondeat superior.'

Imputa­
tion.

For an act, in the sense of a manifestation of conscious volition,  a  man is  said to be ' responsible.'   The attributing of ;,sponsibility is ' imputation,' i. e. ' the judgment by which any one is regarded as originator (causa h"bera) of an act, which then is called "deed" (factum) and is regulat.ed by


[image: ]

Cl8llifioa-	Acts are divided by .Jurispruden.ce into those whioh are tiou ofacta. ']awful ' and those which are ' unJawful.'	The juristic result of the unlawful acts is never that aimed at by the doer.
b. the oa&a of some ]awful acts, their operation is independent of the intention of the doer, in the  case of others his in- tention a directed to the juristic reault.

Jurlatio
act.

In the last-mentioned «1188 the act is t.echnically described as ' negotium civile,' ' actus legitim11B,'  ' Acte juridique,' ' Rechtsgeschift;' the ne&1e11t English equivalent for whic'h terms is probably ' .Juristic Act.'   A recent writer has Med for this purpose the phrase 'act in the Jaw 8.'
It has been defined, by a high authority, as ' an act the intention of which is directed to the production of a legal result 4.' But this definition, as it stands, is wider than the
1 Heaven 1', Pender, L. B. II Q. B. Div. 5o6, per Brett M. B., dia
and Bowen L. J. J.
1   Kant, Rechtalehre, Werke, vii. p. :a+
· Prof. F. Pollock, Contract, o. i. Thia term would  be convenient  enough, ooald it be diaentangled from it11 conveyancing  a.ociationa,  and were U not that • act in law' baa a al uae aa oppoaed to • act of the party.' Hale, Analyaia of the law, Beat. :avli.
· •Handlang deren Abaicht auf eine reohffiche Wirkung gerichtet iat.' Puchta, Inat. ii. p. 342. 1Erlaubte Willelllli\118enJlg, dmoh welche ein. Rechteverbli.ltniu, i. e. eine gewiue lllli'olge der Rechtabeatimmung geltende Beziehung der Willen der Rechtllaubjeote, begrlindet, geindert, oder beendn wird.' Bocking, Inst. p. 44·
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received use of the term would warrant. The judgment of CBAP. vm.
a Court, or an order of the  Queen in  Council  might fairly be BO described. A bett.er definition is ' a manifestation of the will of a private individual directed to the origin, termination, or alteration of rights1.'  A'  Juristic Act' has a1so been well described as ' the form in which the Subjective Will develo itsactivity in creating rights, within the limits assigned to it by the law.'   The same writer continues: ' only in BO far as it keeps within these limits does it really operate, beyond them its act is either barren of result, is an empty nullity, or its operation is turned negatively against the will, as an obligation to undo what has been done, by suft'ering punishment or making reparation 1.'
Juristic Acts (Rechtsgeschifte) must, of course, exhibit in Requilitee common with all Acts (Handlungen), an exertion of Will, of. accompanied by consciousness, and expressed ; and any cir­ cumst&nces which prevent the free and intelligent exertion
of the will may either prevent the occurrence of the Juristic Act, or may modify the consequences which   result from it.     What might appear to be a Juristic Act is thus 'null,' or 'void,' ie. has, as such, no existence, if due to such actual violence as excludes an exertion of will, or if accom- purled by st.ates of consciousness, such as lunacy, drunken- ness, and certain kinds of mistake, which are incompatible with an intelligent exertion of will 8•   So also a 1uristic Act, which does come into existence, is 'voidable,' i.e. is
1•   Die auf die  Enatelu:mg,  den  Unterpng,  oder  die  Veri.nderung  von
Becht.en geriahtete Privatwillemerklirang.'  W"mdacheid, Pandelden, i. p.
174. • Erlaubte Willemerklii.rung einer Pariei, welohe UD:mittelbar auf eme nohWche Wirkmig gerichtn in.'   Baron, Pand. i. p. 81.   'Elnl! Handlmig, oder ein complex 'VOii Handlungen, welohe, oder weloher, nach den reohtliohen Aaalegangagrmu)ait.aen beva.ohtet, die Abaioht audrliokt, einen vomobjeotiven Beohte sum Sohu-. der Wirkumkeit IOloher HandlUDgen   verhelaNnen Erfvlg herbeizuflihren.'      Leonhard,   Der Imhu:m   bei Diohtigen V ertripl. i. p. 250.
· lhering, Geist dell R. R. iii. p. 13:1.
· In Boman Law a limilar effect might be produced by anger, 'Quldquid ID calore inoundiae vel fit vel dioitur non pri111 ratu:m lllt quam ai penever­ autia aJIPU'llit ludioiu:m ani:mi fume.' Dig. uiv. a. 3.
H
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OBAP. vnr. liable to be attacked, and prevent.ed. from producing its ordinary results, if att.ended at its inception by ' dureee per minas' (metus), by fraud {dolus) 1, and, in some exceptional cases, by mistaken motives.
M:iatake.		Of the circumstances which may thus aft'ect the  existence, or the operation,  of  a  Juristic  Act,  that  which  has  given rise to most discussion is 'mistake,' or ' error.'	The language of the Roman lawyers upon this subject 3 is by no means clear, and has also been much misunderstood. It is obvious that such a proposition as 'n1illa voluntas errantis  est 3,'  if taken literally, would sweep away a number of transactions which every one admits to be perfectly valid, and would, as has been pointed out, render superfluous the whole  doctrine of fraud•.	Savigny did good service in critically examining the passages in the Corpus Iuris which bear upon the point, and in  carefully  distinguishing  between  the  error,  whether 'in negotio,' 'in persona,' or • in corpore 5,' which  prevents a Juristic Act from coming into existence,  and the error in motive, which may prevent such an act from producing  its usual effects 8•	Error of the  former  kind  he calls' spurious' or 'negative,' as being merely the accompaniment of that absence of correspondence between the will and its expres­ sion which, as we shall see, is in his opinion fat.al to the existence of a Juristic Act. Error of the latter kind he describes as 'genuine,' or ' positive,' because, though, as a rule, it  produces  no effect upon such an  act {' falsa causa

1 Dig. iv. 1 (De in integram reetitutiombua) •Sub hoo titulo pluriwiam praetor hominibUB vel lapeia vel airoumaariptia ■ubvenit; aive metu, sift calliditate, aive aetate, Bive abaentia, inclderunt in oaptionem, Bive per atatu
mutationem, aut iUBtum errorem.' er. Dig. iv. :a (Quod metUB oau■a ge■tum
erit); iv, 3 (De dolo malo) ; :xliv. -4 (De doli mali et metu exoeptione); Story, Equity Jur., H 18-4, 238. A■ to the eft'eot of fraud upon willa, -
M:elhuiah v, Milton, 3 Ch. D. 33, upon a judgmen', u: pane Banner, 17 Ch.
D• .f.So.  A.a to the eft'eot of dU1'8111 and fraud on oontracta, -  infra Chapir
:zii.

I   See eapeaially, Dig. n:li. 6; Cod. L 18.
· Savigny, Syatem, iii. p. 3-4:1.
· Sy.tam, iii. pp. 263,, -4-41.

1    Dig. D:b:. 3. ao.
I   Cf. Dig, :mil, I, 9-
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non nocet')1, yet in some exceptional cases, e.g. in testa- OB.&P. vm. mentary matt.era 1, and in 'condictio indebiti,' it is in itself
ground for an interference with the operation of the act.
It was laid down by Savigny that, in order to the pro- The corre­ duction of a Juristic Act, the will and its expression must :J°:ite:'d be in correspondence 8• This view is in accordance with the a:in-ion.
prima facie interpretation of most of the relevant passages in the Roman lawyers', and is still predominant  in Germany11, but certainly cannot be accepted as universally true. An investigation into the correspondence between the inner will and its outward manifestations is in most cases impossible 8, and where  possible is in  many cases undesirable.   This was so clearly  perceived as long  ago  as  the  sixteenth  century,
that Brissonius, in order to adapt the   phraseology of Roman
law to  praclical exigencies, boldly explains  the  term ' velle' as  meaning  ' expressis  et  disertis  verbis testari  et  profiteri se velle T,'
The cases in which the Will and its expression may differ have been distinguished as follows 8 :
i  The difference may be intentional, resulting f'rQm (1) a
mental reservation 9:  (i)a use of words which would usually
1 Of. Dig. :m. 12. 65. 2 : • Id quoque quod ob oauam dam, puta quod Degoda -       adiata ab eo putav:i, lien 1lOD lit faotum, quia donari volui, quam• ft &Jao mihi penuaaerim, repeti DOD polff,'
I   Dig. V,  3.  28 l nviil. 5• 92 j UXV', I,  72, 6 l lDat. ii. 20, ,f, II,    31,   Of.
Story, Equity Jur., § 179-
1     Synem, iii. p.368.	• e.g. Dig. x:uiv. 5. 3-
1 Bee e.g. Windaoheid, Pand. I. I 75, and hil Eaay OD Wille und Willem•
erfdllnDg, 1878 ; ZitelmaDD, Irnhum und BeohtageRhift, 1879.
· • The Intent of a man ii   unoeriain, and a man should plead 111ch matter u ia or may be known to the Jury.' Y. B., 4 Ed. IV. 8. 9.
•warum kanD der lebendige Geiat. dam Geist Dioht el'lloheinen I
Bpric1' die Seele, 10   aprioht aoh I achoa die BnZ. Dicht mehr.' Bchiller (Votinafeln), oited by Ihering, Geiat dee R.R. iii. p. 445.
T   Briaonlu  De  Verborum Bigni&catiODe, •· v.    Cf. Glfl.ok, Pand. iv. p.
147•-

· Bee e.g. Sa'ripy, System, iii. p. 258; Windaoheid, Panel. i. H 75-77.
· Thi■ cue Bavlgny decllne■ to oomidn, lliDoe it amount.a to a He, iil. p. 258, and Wind■oheid, Wille und WilleDBerklirung, p. :a9, puta it alide u a
-	of fraud.   The ODly auUaority for the uullityof a oontnct; when there wul
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CHAP. vm. amount to a Juristic Act, with an obvious absence of an int.ention that they should have this effect, e.g. when legal phrases are used in jest, or on the stage, or in the  lecture­ room ; or when phrases appropriate to a Juristic Aet of one kind are employed notoriously with a view to the  production of a Juristic Act of another kind, e.g. in the sale of an inheritance by 'mancipatio,'  or  in  the  proceedings  which took place in a 'common recovery; ' or, lastly, when several persons are agreed to put  a  meaning  upon their  act other than that which it would naturally bear (' simulatio '), when the  rule of  Roman law was 'plus valere quod agitur quam quod simulate concipitur 1.'
ii. The difference may be unint.entional, i.e. it may be the
result of essential mistake.
The prevalent theory would seem to be that a want of correspondence between the will and  its expression  is in every case, except  when  the  result  of  a  mental  reservation, a  ground  of  nullity.  It  can, however,  hardly  be  disputed that all the other cases of intentional non-correspondence m118t,       be  ground  for  nullity,  be  known,  or  knowable, to others.    There   is   in   fact here   no   non-correspondence ; if  we  remember  that  expression  consists  not in the  literal, or surface, meaning of words and deeds, but in the meaning which, under all the circumstances, other persons are justified in  putting on those words and deeds1• It  would  therefore seem that unintentional non-correspondence, i.e .. such n n­ correspondence as arises from mistake, can alone be repre­ sented as preventing the production  of  a  Juristic  Act. Whether even this  can  be  conceded  is  open  to  doubt.. There is something to be said for the view, maintained by a recent school of  writers, that, in enumerating  the  requisites of a valid Juristic Act, we may leave out of account the
a mental reeervation aeema to be the deoialon, apiDat a marriage ao - in DeareW iv. 1. a6.
I Cod. iv. U.
1 • In emptia et venditia potiu■id quod aotum quam id quod dictum ■it • qumdum en.' Dig. :rriii. 1. 1.
.......
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inscrutable will, a.nd look solely to what purport.a to be its CHAP. vm.
outward  expression 1•  We shall hope later to establish that this is at all events the  case with  that  species  of  Joristic Act which is called a ' Contract 1.'
The mode in which the will ought to be expressed for the Form.
production  of a.ny given act is its ' form.'  In  some  cases a special form is required by law, as in Roman law for a 'stipulatio,' and in English law for. a contract not to be performed  within a year, for a  marriage, or for the  probate of a will. The form may be such as to preclude certain clasaee of persons from doing the act, as 'peregrini' were in­ capable of pronouncing the solemn formula of the stipulation. In other cases the form of the act is immaterial, a.nd the determination of will is sometimes expressed only by a course of conduct8•
Most, but not all, juristic acts may in modern times be Bepreaen•
performed through a Representative. A representative whose tation.
authority extends  only  to the  communication  of  the will of his principal is a mere messenger,  'nuntius.'	A repre­ sentative whose instructions allow him to exercise  a.n act of will on behalf of his principal, to act to some extent,
as  it  is said,  'at   his own discretion,'  is an  'Agent.>	His Agency.
authority may be express or  implied,  and  he  may, in  his
1 Thia view bu been mainWned, with reference to rJl Juriatio Aote, by Bohall, Der Paneiwille im Reohageaoh.ift. 1877 ; to Juriatio Acta iflhr 1'i11aa, by Rliver, Uber die :Bedeutq del Willem bei W-tllenaarklii.rungen, 1874; to Convacta. by Begelaberger, Oi'rilr. E:rortermigen, 1. pp. 17-:.13, 1868, and llihr, in Ihering'■J&rhb. xiv.  pp. 393-4:.17.  1875; to obligatory Oonuaot■, by SohlOMJDaun, Der Venng. pp. 85-140. 1876. See W-mdaoheid, Wille und Wlllenaerklirung. It i■ temperately adYOCated, prinoiprJly with referenoe to Comncta, by Leonhard, Der Inthum bei niohtlgen Vert;riigen, 188:.1-3- I am UDAble to agree with the learned author that S.Yigny i■to be interpreted u.-mr

with the newer theory, although he oonr- that a dift'erenoe be­
ween Wille and Wllleuerklirung i■important only when it oan be known to othen, Sy■tem, ill. p. :.158. So allo Windacheid, u. a., bu to define 'Willena­ erklirung' u • Der Wille in Niner ■innenfrJ.ligen Enoheinq.'
I     Infra, Chapter zii.
· So the acceptanoe of an ueoutm■hip will be mfemid from aoting u an aeoutor.   In IIODle ouea the nat;ural mferenoe from • ooune of oonduot may be rebutted by 'Frote■t,' or 'Belenaticm.' Of. Dig. :iczh. 1. :.io; u. 6. 4-
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CHAP. vm. dealings with third parties, disclose, ·01' he may not disclose, with different results, the fact that he is acting on behalf of another. The scanty and graduaJ "admission of agency in Roman law is a well-known chapter in the history of that system. The tendency of modem times is towards the fullest recognition of the principles proclaimed in the Canon law : 'potest quis per alium quod pot.est facere per seipsum ; ' 'qui facit per alium est perinde ac si faciat per seipsum 1.'

One-aided and two­ aided juriatio aotl,

Juristic Acts are distinguished into ' one-sided,' where the will of only one party is active, as in making a will, aooepting an inheritance, or taking seisin ; and 'two-sided,' where there is a concurrence of two or more wills to produce the effect of the act, which is then a I contract,' in the widest sense of that term.


Charaaw-	The characteristics of a juristic act of any given species
istiOlfA,	are divided into those which are I  essentialia,' 1  naturalia,' and ' accidentalia negotii.'
EBHntialia.	The ' essentialia ' of the act are the facts without which
it cannot exist, e.g. according to Roman law there could
be no contract of sale without a price fixed.

Naturalia.





Aooidea­ t&lia.

Nullitiee.

The ' naturalia' are those facts which are always presumed to be part of the transaction in question, though the pre­ sumption may be contradicted, e.g. the presumption in Roman law that the property in goods sold did not pus till the price had been paid.
The ' accidentalia' are those facts which in the given case are not presumed and must therefore be proved.
A pretended act which is deficient in any one of the
1 essentialia negotii' is a ' nullity,' 'void alJ i•itio; ' when, as a rule, the deficiency cannot be supplied by any subsequent change of circumstances, 'quod initio vitiosum est non potest tractu temporis convalescere 1.' In exceptional cues the deficiency can be waived, or is cured by lapse of time.   In
l   o. 68, de R. I. In Ben.; 0. 72, eodem.
Dig. l. 17. :19.

CONDITIONS.	103

certain other cases the act, though not ip,o facto void, is OBAP. vm. 'voidable' at the option of a party concerned.
The 'naimalia • and 'accident.alia' can alone be  varied by Ccmditiou.
the will of the parties to the act. The variations which may thus be Bllperadded to necessary portions of the act are its 'conditions.' Some of them, BllCh as 'dies' and • modus,' affect only ita operation ; others, which are conditions in the most. accurat.e sense of the t.erm, a.ft'ect also ita very existence. Such a 'condition' may be defined as 'the  presupposition of a future uncertain circumstance, upon which the Will of the party makes the exist.en.ca of his juristic act, or of its contents, wholly or partially to depend 1.'
A condition is 'suspensive' when' the commencement, and 'resolutory' when the t.ermination, of the operation of the act is made to depend upon it.s OCC1ll'1'8nce.
I   Puchia» lmt. li. p, 565,















CHAPTER IX.

THE LEADING  CLASBIFICATIONS  OF  RIGHTS.

THE possible modes of classifying Rights are almost infinite, but four only are of first-rate importance. These depend respectively-
!. Upon the public or private character of the persons
concerned.
II. 	Upon the normal or abnormal status of the persons concerned.
III. Upon the limited or unlimited extent of the person of incidence.
IV. Upon the act being due for its own sake, or being due merely in default of another act.
Theee various modes of dividing Rights have, be it observed,
nothing to do with  one another.	They are  what are  called cross divisions, such as would  be  divisions  of  liquids  into viscous and non-viscous, hot and cold, fermented and non­ fermented ;  and   consequently,   though   any  given  right  can only  exhibit  one  of  the  alternative   characteristics  of  each mode of division, yet it may combine this with either of the characteristics of each of the other modes.	Just as a liquid	..
may be viscous, fermented, and cold, or viscous, fermented,	...
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and hot, or non-viscous, non-fermented., and hot, and so OHAP. IL forth, through all the possible combinations of viscosity, fermentation, heat, and their opposites.
Since therefore every Right exhibits either the positive or Choi?9 of •
the negative characteristic of each of the above-mentioned ;:::11.ca­
modes of division, i.e. since every Right may be cJaesified in accordance with its relations to each and all of the above-mentioned distinctions, it becomes a question which of these is to be adopted by the Jurist as being the radical distinction, and in what Older the others are to be B11b­ Oldinated to it ; just as a writer on fluids might have to determine whether he would set out by classifying them into viscous and non-viscous, or into fermented and non­ fermented. The question is to be decided upon grounds of convenience. Whichever division is most fertile in results should obvio11Bly be selected as the radical one, to which the rest should be subordinated in the order of their relative import.ance.
The relative importance of the four modes of division will perhaps be self-evident when the nature of each has been fully explained.
I. A very radical division of Rights is based upon a broad Public and distinction   between   the   public or private character of. the ­ persons with whom the Right is connected.	By a ' Public
person• we mean either the State, or the sovereign part of it, or a body or individual holding delegated authority under it1•
By a 'Private person' we mean an individual, or collection of individuals however large, who, or each one of whom, is of course a unit of the State, but in no sense represents it, even for a special purpose.
When both of the persons with whom a right is connected Re,nilt.ing

are pn•va,w_ persons,  the n•g ht   also 1•B   pn•va,w_.

When  one  of   dRiivgiahiuo,n of

1 All authority ia of oot11'118 eurciaed by permilllion of the State, e.g. of a
fathw aver hia family, but it ii better to -    here only a relation of private
-	life, aumonecl·by the IO't'erelp, not; a deleption of the ■overeign power.
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OBAP. :a.	the persons is the State, while the other is a private person, the right is public.

andof
Law.

From this division of rights there results a division of Law, as the definer and protector of Rights, which when they subsist-
(1) Between subject   and   subject,   are   regulated   by ' Private' law.
(i) When between State and subject, by 'Public' law.

The radical		And this distribution of the whole field of law is of !3Uch dMaion.	capital importance that we have no hesitation in adopting the division of rights out of which it springs as the radical
division of them.
We have now to explain the application of the distinction, and to jllStify our assertion that this is the radical distinction between Rights, and consequently between the departments of Law.

Value of thil divilion.

By adopting this subdivision of municipal law, its whole field falls at once into two natural sections.   On the one hand is the law which regulates rights where one of the persons concerned is 'public;' where the State is, directly or indirectly, one of the parties. Here the very power which defines and protects the right is itself a party interested in or affected by the right. That is to say, it is at the option of one of the persons who are concerned with the right to uphold or to extinguish it.    If the State is the ' person of inherence ' it will naturally, though of course not of compulsion, protect its own right. If the State is the ' person of incidence,' it may conceivably refuse to uphold the quasi-right of the person of inherence against itself. If the State executes laws which protect rights against itself, it is acting upon the maxim applied to their own conduct by the Roman Emperors: ' Legibus soluti legibus vivimus 1.'   Opposed to this is the law which regulates rights where both of the persons concerned are ' private' persons. Here the parties


1   Inst. ii. 17. 8; of. Dig. I. 3. 31, mil. :13; Cod. L 1+ +
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interest.ed in or aft'ected by the right have nothing to do CH.AP. ix.
with profiecting it.	This is done by the State, whenever the pereon of inherence invokes its aid.
The pumshment, for instance, of a traitor is a matter of Exam.plea.
public law. The right violated by him is a public right, because the pereon in whom it resides is the State. The State has a right not to be conspired against, the traitor violates this right, and the same State whose right has been violated intervenes to protect itself and to punish the oft'ender.  It, on the other hand, a carrier damages my goods, the question raised is one of private law. My rig!>,t to have my goods safely carried is a private right, because both the carrier and myself are private individuals ; though I am entitled to call for the intervention of the State to obtain compensation from him for the injury I have sustained 1•      It is necessary, in order to obviate a frequent confusion upon the point, to mention that the same act may often infringe both a public and a private right. Thus an assault or a libel upon an individual is a violation of two distinct rights,
i.e. of the private right of the individual to be unmolested, and of the public right of the State not to be disturbed by act. constituting, or tending towards, breaches of the public peace.
The distribution of Law which has been thus shown to be logically consistent possesses other advantages also. A moment's consideration will show the convenience of an arrangement in accordance with which conetitutional1 eccle­ siastical, criminal, and administrative law, on the one hand, and the law of oontracts, of real and pereonal property, of wills and successions and of torts, on the other hand, form two groups, to one or other of which every legal topic may be readily referred.

1 It la notcnrorlhy '11at in the artlolee of Uni.on between England and SaoUand (an. 18) • cllatilumon ill drawn between Boote laWI 'oonoerning public right, polioy, and civil govemment, and thole which oon.cem. priva­ righ\.'
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OBAP. rx.      In   recognising as the primary principle of the division of our science the distinction between public and private persons, resulting, through the severance of public and private right.a, in the opposition of public and private law, we have the i.rrecusable authority of the Roman jurist.&. 'Publicum ins,' says Ulpian, and his words adopted by Jus­ tinian have influenced   the   legal speculation of the world, ' est quod ad statum rei Roma.nae spectat ; privatum quod ad singulorum utilitatem pert,inet 1.'      Or as Paulus says : ' Alt.erum utilitas privatorum, alterum vigor publicae dis-

O•lp}m'

ae  .l",.",,'u.,.4..,.,.,.lnt,l'

But indeed the distinction is much older. It is beautifully worked out by Aristotle, who eJassifies offences according to those against whom they are committ.ed. They are com­ mitted, he says, either against the State (re\ ,cou,c\11) or an individual (lua rwu icou,&>11ovvrt.o11). An assault is an injlJJY to an individual, while avoiding military service is an injury to the State 8•
Although clearly grasped and stated by the Romans, and
borrowed from them by most of the continental nations as the fundamental basis of legal division, the distinction has been relegated by writers of repute to a S11bordinate position, if not altogether rejected.
Auatin'•		Thus Austin divides primarily the whole field of law into ec:. n of the law 'of Persons' and that 'of Things,' subordinating to unot.ion.	the law of Persons the mighty cleavage between Public and Private law.	'Public law,' he says, 'is the law of Political
status 4.'	Our reasons for disapproving of this arrangement
will probably be sufficiently apparent when we have expJained
I Dig. I. I. I;  Jn■t. i. I, +
1 Dig. nxiL iv.9.5; cf. Cod. i. :a. :13.
1  Rhet. L c. 13. Bo Demoeihenea: l,n, Mo .ra., npl cw ,rvh, ol .,&poc, MP
Tll "'"   l,nc, &' _, ,cpd,p.da	a   ll'lllfflAMn-o/ff" a npl TW W-   4
INIHP' &o,plvp.da. -   ,.,,,_ &Aolr 'I'll .pa..,.., dTow, ff a- a., 'l'PfflJ" ,.,
Ti -.,.; -rijr flARIIS lr,a lm,no" .,..,., x,iiafm.  In Timocra p. 76o.
t    AUlltin, iL p. 71.   He fonmee hmiaelf by the authority of Bale and Blaolr.­
ltolle.
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the distinction which Austin thus treat.a as the primary one ; CIIW'. a. we may however at once observe that when so secondary a function is assigned to the division of law into Public and Private, it is impossible to find a satisfactory position in the
Corpus Juris for the law of Crime1•
Connected with the distinction which we have been dis- Hie •
cWIBing is the doctrine of •absolute' and 'relative' duties 1, !.':u':'
which Austin explains as follows : ' A relative duty is duti-. incumbent upon one  party,  and  correlat.es  with  a  right residing in another party.	In other words, a relative duty answers to a right or implies and is implied by a right	•
Where a duty is absolute, there is no right with which it correlates. There is no right to which it answers.   It neither implies, nor is implied by, a right8 •••• A relative duty corresponds to a right, i.e. it is a duty to be fulfilled towards a detmainate per,o,i, or determinate perl01U, other than the obliged, and other than the sovereign imposing the duty•••• All absolute obligations are sanctioned criminally. They do not correspond with rights in the sovereign&.•
He c	absolute duties as being (1) towards self,
(2) towards persons indefinitely, or towards the sovereign;
(3) duties not regarding persons, but regarding God or the loweT animals 11• We are quite willing to concede not only that a man can have no relative duty towards himself, towards God, or towards the animals, but also that he can have no legal duty at all towards these beings, whatever may be his moral or religious obligations towards them.   But we deny that there can be no relative duties to persons indefinitely,
or to the sovereign 8•     In other words, we  assert that  an The State
indefinite number of persons, or the sovereign, may be bu righta,
clothed with a right.  That this is so may be seen from the
1 See Autin, ii. p. 72.   On the difference Wween ohil and Griminal law,
-	Ed. :en.• o1. 5-4 (1831), pp. uo, 231.
1  See :Beniham, TraiU. de Ugialaticm, L pp. 15-4, 2-47 305; Prine,. lltlorala
and Leg. pp. 2u, 289, 308.
1   Auat;ln, iL p. 67.	• lb. ii. p. 73.
I   Ib. ii. pp. 7-4-75.	• A1 laid down, lb. p. 59•
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oau. u.. f'orm of  indictment, which  in  England  runs ' The Queen  on the prosecution of A. B, against C. D. ; ' in America ' The people against E. F.' The State is surely as capable of possessing  a  right as is the  Corporation of  London.  The State has rights,  and  duties owed  to it  are  as  relative  as any others.
aud duti•.    Indeed it is not improper to talk of the  State as having
duties, namely such as it  prescribes to itself, though it has the physical power to disregard, and the constitutional power to repudiate them 1•     Such duties we often see enfo d, e.g. in England principally, but not exclusively, by a Petition of Right 1.
Interna-	The field of law, strictly so called, may be thUB exhaustively tionalLa.w. divided between the law which regulates  rights  between subject and subject (civis and civis) and that which. regulates
rights between  the  State and its subjects (civitas and civis). But there is a third kind of law which it is for many reasons convenient to co-ordinate with the two former kinds, although it can indeed be described as law only by courtesy, since the rights with which it is concerned cannot properly be described as legal.   It is that body of roles, UBU&lly described as In-

1 Thia view ii aupported  by  Ihering, who  u:,a  that  the  State may very well make law■ applicable to iteelf aa well aa to it.I 1Ubjeota. • Recht, ia di-.Sinne dea Woriea,iat rJao die  sweiaeitig verbindene Kraft dee 0---, dielgene Unterordn1111g der  Stutagewalt  unter die von ihr aelber er1-ea G.atze.' The motive of the State in 1Ubmitting it.lelf to law fa aelf-intereat, aiDoe it oau prosper only through aeourit.y. 'Du Recht in die wohlveratlllldene Folitilt der Gewalt.' Der Zweok im Recht, L pp. 344, 366.
1  It ii a maxim of American law that 'the State, being a Sovereign, o&Dllot
be 1Ued.' Claim■ agaiDat the United Stat.ea, or the State■individually, caa therefore be arranged only by legialative action. The practioal inoonveniencea henoe resulting aeem to be oonaiderable, and led to the inatitution in 1855 of a 'Court of Claims,' which haa partiallynlieved theCongreaaofthe Uaited,Statea from the deciaion of queetiom ariaing upon government contracta. Al long ago aa 1793, Judge Wilaon, in the Supreme Coun, ■aid: 'On general prinalplea of right, ahall the State, when aummoned to 111111wer the   fair demanda  of ita-ume

credit.on, be permitted, Frote118-like, to	a new  appearance, aud  to
inault him aud jut.ice by declaring "I  am a Sovereign State "1  Surely not.' See 1111 article on 'Sueing the State,' by :Mr. Davie, in the Ameri- Law Review, 1884, zviH. p. 81+

INTERNATIONAL LAW.	111
ternational law, which regulates the right.a which prevail CHAP. 1x.
between State and State (civitas and civitas).
The diff'erences between these three kinds of law, Private, Public, and International, depend upon th  presence or absence of an arbiter of the rights of the parties.
In Private law, which in many respects is the only typically perfect law, it will be observed that both the parties concerned are private individuals, above and between whom stands the State as an impartial arbiter.   In Public law also the State is present as arbiter, although   it   is at the BIIDl8 time one of the parties interested. But in Inter­ national law there is no arbiter at   all, but both parties are equally judges in their own cause. The law where a political arbit.er is present, be he or be he not identical also with one of the parties, is often called 'Municipal,' to dis­ tingnish it from the so-called law which is described as 'International,' and which has no arbiter to which it can appeal other than the opinion  of the civilised world.
It is plain that if Law be defined as we have defined it 1, Natll!'e of
a political arbiter by which it can be enforced is of its	....
essence, and law without an arbiter is a contradiction in terms. Convenient therefore as is on many accounts the phrase ' International law ' to express those ntles of conduct in accordance with which, either in consequence of their expreBB consent or in pursuance of the usage of the civilised world, nations are expected to act, it is impossible to regard these roles as being in reality anything more than the moral code of nations.
Of the three departments therefore into which law may be divided, having regard to the political or non-political charact.er of the persons whose rights it regulat.es, it m118t be borne in mind that what is not very happily described u ' Municipal law,' in its two departments 'Private' and 'Public,' is alone properly so called, while 'International law' is law only by analogy.
1 Supra, p. 36.
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II. The st.atus of the persons concerned is, as we before observed, another basis of the division of rights.
That is to say, there are some rights in which the st.atus of the persons concerned has to be specially taken into con­ sideration, while in others this is not the case.
This distinction has led to a division of Law into the ' law of persons' and the 'law of things;' but in order to trace the steps by which this result was obtained, we must go back to our analysis of a Right into its elements, and to the differences which exist between the first and last elemenia of a Right on the one hand, and its two intermediate ele­ ments on the other1•
We see at once that while the intermediate elemenia consist of an object and an act, each of the two extreme elements is a person, and it becomes apparent that an im­ portant step will have been taken towards underst.nding the variations in Rights if we reduce the four terms upon which those variations depend to two only, by consolidating the two extreme elements into what has been called, distinc­ tively enough, the 'law of persons,' and the two interme­ diate elements into what has been much more ambiguously called the • law of things.'
[image: ]

Although the distinction, as now drawn, is of modern date, the phraseology in which it is expressed is as old as the time of Gains, and probably much older 1• There has been
1    Supra, p. 77.
1 'Omne autem iua quo utimur vel ad  pel'IODIII fpeninet,  ve1 ad r-.'
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considerable discussion as to the precise meaning put by ORAP. xx. the Roman lawyers upon the terms 'ins quod ad personae,'
and 'ius  quod  ad  res  pertinet.'	It is certain that this early attempt to map  out  the  field  of  law  was  mther  popularly than scientifically conceived.	It  was obvious  enough  to  put on the one  side  the 'persons' for  whose sake  all  law  exists, and on the other, the ' things' about the enjoyment of which persons may dispute,	When the analysis was pushed .a little further, persons were divided into several  classes,  with reference  mainly  to  their  position   in   the   Roman  mmily, and it was observed  that  since  things,  in  the  literal  sense, are not the  only e joyable objects, the  term might  receive • an artificial extension, so as to cover 'incorporeal things,' and even obligations.
Each of the t.erms in question is open to objection Qn the ground of ambiguity.
The ' Ins quod ad personae pertinet' aptly enough expresee,i Iaa quod the law as to those variations in rights which arise from :::­ varieties in the Persons who are connect,ed with them.	But
it is unfortunately also used by the Roman jurists to express

what the Germans call ' Familienrecht •;

i e. to express, not

only the  variation in  rights which  is caused by certain spe- cial variations in personality, but also  the  special  rights which belong to certain personal relationships 1• Not merely, for instance, the  legal exemptions and disabilities of infants and  femes  covert,  but   also  the   rights   of   a  father  over his son, a husband over his wife, and a guardian over his ward.
Such questions, however, as how far a woman's capacity

Inn. i. 8, He adda 'vel ad actionea,' i. e. to Procedure, which doea not Interfere with his dlviaion of ihe field of aubatantive law.    The diatinction wu probably drawn in 'the edlatum perpetuum. Bee the frag. of Hennoge­ llianua, ' Primo de penonarum atatu, et pon de oeterla, ordinem edioti per­ petul 18C11ti,' Dig. L 5. i,
1  The opiniona u to what G&iua meant by • lua quod ad peraonu pertine•t are 1AUDmed up by S.vigny, System, i. p. 398, of. ii. App. v, who uaertB that; ihe term ii equivalent to 'Familiemeoht.'
1
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CHAP. xx. for contracting is affected by coverture, and what are the
·		mutual rights of hueband and wife, are radically different in character.
Quodadre1		The 'Ins quod ad res pertinet' very ambiguously indicat.ee pertinet.	the department of law which treats of such modifications of rights as result f.rom varieties in the objects or in the
acts with which they are concerned. That the Roman jurists meant to cover these modifications   by this phrase is quite clear f.rom their own explanation of what they include under the term 'Things.' ' Res,' they tell us, are either ' corporeal,'   things which   can be touched, such as a farm, a slave ; or 'incorporeal,' which cannot be touched, consisting in right only, such ·as a right or servitude, a
right of action, a right arising out 0£ contract 1•   Now
' corporeal• things are obviously what we have called the 'objects' 0£ the right; 'incorporeal• things are the ad­ vantages which the person entitled can insist upon ; in other words, ' the acts or forbearances• to which he is entitled.
We may identify, therefore, though only approximately, the two extreme members of our series with what the Romans called the ' law 0£ Persons• and the two intermediate members with what they called ' the law relating to Things.' The division turning upon the distinction between, on the one hand, the persons in whom a right resides or against whom it is available ; and, on the other hand, the objects
over which it is exercised and the acts by means 0£ which
it is enjoyed.
It will be observed that though the Roman writers short.en ' ius quod ad personae pertinet ' into ' ios personarum 1,' they never abbreviate the ' ius quod ad res pertinet' into 'ins rerum.'    Yet their lat.er followers have talked 0£ 'ius rerum' as well as of ' iUB personarum,' thereby causing not a little confusion ; and Sir Matthew Hale, adopting these phrases,
1 Inn. U. :a. pr.; of. the phruea cl&o,e i• Olnuion u.d MOH i• fHHort.
I   Inst. ii, I.   pr.
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mistranslat.es them 'Rights of  Persons and of Things,' and  ORAP. IX.

is followed by Blackstone 1•
The distinction, which probably  made its  first appeamnce in the Edict, which was adopted by Justinian, and is recog­ nised more or less by almost  all  modern jurists9,  has also been expressed in other ways.
Bentham's disiribution of  the  law  into  'particular' and
•general' amounts to much the  same thing 8.
M. Blondeau means to indicate the  same distinction when he divides the law into that of 'ca:p1blee' and of  • in­ ca:p1bles '.'
Mr. Westlake defines 'st&tus ' as • that peculiar condition
of a person whereby what is law for the average citizen is not law for him5.'
Mr. Poste, guided perhaps by reminiscencea of Aristotle,
· opposes the law of• equals' to that of' unequals 8.'
It  is not  easy to find apt  terms to express the true nature of the distinction. None of those already enumerated are satisfactory, and we would venture to suggest the adoption

pt..._,

in  their  place  of  'normal' and 'abnormal.'	Why we prefer Normal these terms  to  any  others  will  appear  from  the  closer examination of the snbjec  upon  which  we  are  about  to righu. enter.::orma1

A Right varies with a variation in any one of the"series The

of i•ts const1'tu ent elements.

The poss1'ble van•ati ons m

th  e edzieptlianiant.elodn.

two extreme t.erms of the  series are, however, far fewer than in the two intermediate terms. This is the caee, rust, because both of the  extreme terms are Persons, so that they are snb- ject to the same sets of variations ; and, secondly, because as a matter of fact the possible varieties in  juristic person-

1 Comm. i. p. U2,
· See Tln"baut, V81'111ohe ii.ilber iu rer. et pen. ; S.vigny, Synem, I. p. 393 ;
Aumn, ii. pp. 383, 398.
· TraiU., I. pp. 150, 259, 294, 99; A111tln, if. p. 418; lii. p. u5.
· Cited by.AuniD, ii. pp. -411, -417.
· Private International law, i 89.
'GaiUI, L 18,
I ll
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The order of Btudy.
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ality are far fewer ·than those in the juristio character of objects or acts.
· The Law of Persons, as a source of variety in right., is
therefore distinct nom and much smaller than the residue of the Law, which is generally called the Law of Things. The jurist may make either one or the other species of chan.cteristics his st.arting-point in considering the aggre­ gate of rights which make up the whole field of Law.   He may consider seriatim the possible varieties ii). the penons with whom rights may be connected ; treating under each personality of the various objects and acts with which it may be combined : or, he may start nom the variations in objects and acts ; considering by way of supplement the modifications which the rights connected   with these undergo in each case nom varieties in personality. Thus the aggregate of rights may be likened t.o a figure of two dimensions : the shorter of these dimensions representing the Law of Persons ; the longer the Law of Things. And the figure may be sup­ posed to be marked off int.o squares, like a chessboard, by the intersection of a few horizontal lines expressing the possible varieties of personality, and of a multitude of vertical lines expressing the possible varieties of object or act.
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It is a mere choice of the more convenient course, whether CHAP. 1x.
the  jurist  makes the  'personal '  dimension  of  the   right  or its  'real' dimension  the be.sis  of his classification.   Now  as a matter of fact the personal dimension is one which in the majority of cases needs no consideration at all. When the Persons both of inherence and of incidence are human beings who are citizens of full oge and sound mind, not under ooverture, or convicted of crime, in other words when their personality  is  'normal,'  the  personal dimension of the  right in question ia wholly  disregarded.   It  is only when one or both of the Persons concerned are 'abnormal,' i.e. are 'arti- ficial' persons, or infants, or under coverture, or convict, or lunatic, and so forth, that the special effect upon the right in question of this abnormal personality has to be considered. Since therefore in  most  cases  Personality is  not  considered at all ; and since when it is considered, because abnormal, its aberrations are confined within very narrow limits of possibility; it would form a most inconvenient be.sis for the classification of rights, compared with those characteristics which depend upon the object or act  with  which  the  right  is  concerned. The variations of these characteristics are incalculably nu- merous, and to an account of the right in question founded
upon these, it is esJSY to add by way of supplement any
modification which it may receive on account of abnormal personality.
What has been said may be made clearer by an instance.
The right  of an  infant  to build on his land so as to obstruct the  windows of the house  of his neighbour  who is a person of unsound mind, is capable of  being  considered  from  at least four points of view, viz. as a branch of the law (1) of Infancy, (z) of Ownership, (3) of Servitudes, (4) of Lunacy. But  it  is clear  that  the  first  and  the  last  points of  view,
(1) and   (4), belong to one and the same department #of
Jaw, viz.  the  way  in  which  rights  are  varied  by  varia­ tions in the  conditions  of  Persons ;  and  a little reflection will show that these variations are not very numerous ; in-
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CJJAl', IL fancy, lunacy, coverture, alienage and a few more, nearly exhaust the list of varieties in personality ; while, on the contrary, the intermediate points of view, (z) and (3), raise classes of questions which are of almost unlimited extent, because they are bounded only by the varieties of physical objects and the modes in which they may be treated.
By abstracting the law of Persons from the rest of the law the description of a right is thus much simplified. Two terms only, instead of four, have primarily to be considered.. viz. the physical object, and the act. Only when there is any peculiarity in the condition of the person of inherence or of incidence need the first or fourth terms of the series, now consolidated into the 'Law of Persons,' be considered at all.
The enquiry into the law of Persons is thus supplemen­ tary and secondary to that into the residue of the law, com­ monly called the law of Things. The order of exposition, either of the science of Jurisprudence, or of a body of law, should, thei·efore, be: first, the law generally, without re­ gard to peculiarities of personality; secondly, the law of Persons. Austin is doubtless right in pointing out that Blackstone made a mistake in discussing what he calls ' the Rights of Persons ' before the ' Rights of Things ; ' herein following the Roman institutional writers, but departing from the better arrangement of his great forerunner Sir Matthew Hale.
When			Assuming it to be convenient to draw a line between the be	aw o		mgs an	t	t o	ersons, w ere 1s the line to be drawn I		drawn? The tests which have been proposed of the character- istics of the law that ought to be treated of under the latterlBinhoenld the  l	f   Th'	d	ha	f	p	h	.   -	.

head are various and unsatisfactory.   The marks of a status or condition are, according to Austin, three. 'First, it resides in a person as member of a class, Secondly, the rights and duties, capacities and incapacities, composing the status or condition, regard or interest specially the persons of that class. Thirdly, these rights and duties, capacities
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and incapacities, are so considerable in number that they CDW'. xx. give a conspicuous chancter to the individual, or extensively influence his relations with other members of society.'	This
last quality he thinks is not essential, and would not be
regarded in a body of law rationally constmcted 1•
These marks are however not sufficiently distinctive, as they .will be found not only in infants or lunatics, to whom a special status is generally attributed, but also in landlords or stockbrokers, to whom as members of a class nothing of the sort is conceded.    It has been ingeniously suggested that ' the essential feature of a status is that the rights and liabilities afl'ecting the class which constitutes each particn1ar status are such as o member of the OOIIIS can vary by contract 1.' But something more is necessary.
The true test is surely this. Does the peculiarity of the Personality arise from anything unconnected with the nature of the act itself which the person of inherence can enforce against the person of incidence ?
In order to determine, for instance, whether the rights of landlOJ'dsshonld be considered under the law of persons, we must ask whether landlords as a class have any juristic peculiarities unconnected with the IMlt.s which they are entitled to demand from their tenants; such as the payment of rent, the observance of covenants, &:c. They clearly have not. A landlord merely means a person who is entitled to these acts. On the other hand, suppose the landlord to be an infant ; here at once a whole set of characteristics are present, modifying the right
to rent, &:c., and quite unconnected with it.	Nor is it only because the same person sustains the two characters of infant
and landlord that this is the case ; a man may be a pawn­
broker and landlord, but  his rights as landlord will not be
1  Jmiaprud81l0e, Leet. :d. p. 7n, Ed. 3.
1 Sir W. B. AnNn, PriDciplel of Ocm.tnot, p. 328. Mr. Hunter'• pro­ poHd 111e of' natu' u oovering 'thOle - where a permanent relatiOlllbip la-ted by the law: when dutie■impOled upon a penon r.re impoHd upon
him u a member of a o1aa' (Roman Law, p.. 475), la etill more vague than thole above 111eDtioned.	•
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CHAP. IX. affected by his occupation as pawnbroker. The personality recognised in the law of persons is such as modifies indefinitely the legal relations into which the individual clothed with the personality may enter.

Claae1 of Peraon­
.ality.

Of such aft'ections of Personality there are two classes :-
(1) The person may be 'artificial,' i.e. may be not a human being.
(2) The person may be nnder disability, or may enjoy ex­ emption, on account of age, eex, mental incapacity, crime, alienage, or public station. -
All of these are abnormal deviations from the ordinary case of both parties concerned in a right being human· beings, under no special and far-reaching disability or exemption. When the disability or exemption is not of a far-reaching charact.er, it will not be treated in praclice as founding a special status, although, upon the principles above stated, otherwise capable of being so treat.ad. Thus, as a rule, soldiers, or blind, or illegitimat.e, persons are not held to occupy a status, although in several respects, and in particular with reference to testamentary powers and rights of suc­ ceeding a6 i•te1tato, they exhibit peculiarities which are not
involved in the statement that they are in military service,
blind or illegitimat.e 1•
We have already pointed out what we conceive to be Austin's mistake in subordinating to the distinction now under discussion, what is in our opinion the still more radical
1 The modem civilians recopiae status fomded upon phylli.oal charac,ier.. iatica 1111 ' naturalea,'  opposing them to the  ' atatua oivilea•  (libertatia, ci'fitatia. and familiae) recogniaed  in  the  older  Roman law.   Savigny objeota to	.. and to the vague definition of  atat111 1111 'a qualiiy by means of which a ma.n has oartain  rights,'  that the list  of  Btat111 would be interminable,  and  the  law of Btat111 would become identical  with the  whole body  of the law.    Syatem, ii, p. -445, appendh. Bia objection would not  apply to  ■uch a delinition 1111 i■ now proposed.  Prof. A.  V.  Dioey, in  a  moat  able  review of the fint  edition of • book, point■out that atat111 a■here defined would be one of the • real kinda' of J.  8.  MW, '  which  have,  beside■the  patent  qualitie■whioh  have led ua ao to o1aaa them, an indefinite number of oommon charaoteri■tioa which we have not before our  minde, and  may not   even  have  within  our  bowl ,'
i. wMaguine, 188o, p. 400-
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,one between ' Public,' ' Private' and ' International ' Law ; a CHAP. a.
mistake to which we attribute much of the imperfection which mars the result of the labours of the great jurist.

The contrast between the  law of persons and of things, The dil-

or between 'normal' and 'abnormal' law, •1. e. the law 'of normal' and .' of abornmal persons,' is sharply defined only in one of  the  departments  into which  the  whole  subject may be divided in accordance with this threefold distinction, though something analogo111 to it may be detected in the others.

noti.oni1 traceable

In Private law, where all the  characteristics  of  law  are in Printe fully present, the law of Persons is, as we have already de- law, scribed it, a statement of the ways in which the general law·
is modified by varieties of status ; while the law of Things is a description of the various kinds of rights enjoyed in pri- vate capacities  by  persons as being within the jurisdiction  of a State, but not as being in any way representative of the sovereign power in the St.ate.
In Public law, which as we have seen possesses the in Publio
eparacteristics of law in a lower degree of development, the law.
distinction   is   but   faintly   traceable.   What is analogous to the law of Persons here consists in a description   of the   State as a whole, of its ruling body, of bodies or persons enjoying delegated ruling power, and of its constituent members as such ; in short, in what is 11SUally known as ' Constitutional' law. On the other hand, the residue of Public law has it. analogies to the law of Things. It consists in-
(1} A description of the way in which the different delegacies
of the governing body are set in motion. This may be ealled 'Administrative' law.
(2) A description of those rights of the community at large
which are violated  by injuries done to it  as a whole, or to any member of it, and of the punishments with which infractions of such rights are visited.   This is commonly
· ealled ' Criminal ' or ' Penal' law ;   because the   usual




[image: ]


In Inter­ national law.
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mode of stating and circumscribing such rights is by defining violations of them, and by prescribing the punishment due to such violations.
The nearest approach to a law of Persons in International Jaw is contained in that portion of the science which de­ scribes the oharaoteristics of a Sovereign State, and the modes in which the rights of a Stat.a are a1Fected by the absenoe of such characteristics.


Right.a if!    Ill. Another  grand  division  of rights  turns  upon  the
,p._enrd-•'1.1 lim1.ted or un1l·Dl.lted extent ofthe person of.mc1"dence, b'Y which phrase, as may be remembered, we mean the person against whom the right is available. A right is available either against a definite person or persoDB, or against all persons indefinitely. A servant, for instance, has a right to his wages for the work he has done available against a definite indi­ vidual, his master; while the owner of a garden has a  right to its exclusive enjoyment available against no one indi­ vidual more than another, but against everybody.
This distinction between rights has been expressed by calling a right of the definite kind a right ia per1D114fl&, of the indefinite kind a right ill rem. And these terms, though
not perfectly satisfactory, have obtained a currency which is
of it.self a recommendation., and moreover are perha  as good as any substitut.es which could be s	for them. The former term indicates with tolerable perspicuity. a right available 'in personam {certam)' against a definite indivi­ dual, while the latter implies that the right is capable of exercise over ita object, 'in rem,' without reference to any one person more than another.
m.tory of      The use of these terms to distinguish between two classes
e term&. of righta is of comparatively recen.t date, blft' is quite in harmony with their use by the classical Roman jurists, in distinguishing between different classes of stipulations, pacta, actions, exceptions and edicta.   luiy of these are said to be ' in personam' if referring to the duties of a given individual,
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'in  rem1  if operating generally.   Thus we are t.old: 'Praet.or  OBAP. u:.
in hoc edicto, i. e. quod metus causa, genera.liter et in rem loquitur, nee adicit   a   quo   gestum.'    'Pactorum   qoaedam in rem aunt, qnaedarn in personam. In rem aunt, quotiens generaliter paeiscor ne pet.am ; in personam quotiens ne a persona pet&m, id est ne a Lucio Titio pet.am 1.' This use is also analogous t.o the description. of judgments as being in ,.,,,. Ol' ilf per«JfUffll, and t.o the mediaeval distinction between
· statute reaJia ' and • personalia 9.'
The same opposition has also been denoted by the less Equivalent descriptive terms ' ius in re'  and  ' ius  ad  rem,'  which  first tarma. occur in the canon law 8;   and J>y the    terms 'absolute ' and 'relative,' which by employment with many other meanings
are too void of precision for the purpose.
Longer, but more complete, expressions are • rights against individuals,' and 'rights against the world,' and these, ori­ ginally suggested by Hugo', are perfectly unobjectionable.
If the terms • in rem ' and 'in personam' were t.o be dis­
carded, we should prefer t.o speak of 'rights of determinate,' and ' rights of indeterminate, incidence.'
IV. The last of the  great divisions of rights distinguishes Right.
those where the act is due for its own sake, from those where d
· it  is made  due  merely  on  default  of  another  act.  The remedial.
former kind have been by various writ.ere styled rights ' pri- mary,' 'sanctioned,' 'of  enjoyment;'  the  latt.er  kind  have been described as rights 'sanctioning,' 'secondary,' ' resti- tat.ory,' 'of redress.'   We prefer t.o distinguish them as rights ' antecedent ' and rights 'remedial.'
1    Dig. iv. 2. 9; H. 1+ 7. 8.    Cf. ii. 1+ 57; vii. 9. 5; iccdx. 1. 10;    :a:xiz.
t.  19;  ldiv. + 2. 2;  ldiv. + + 33; G&i. Inst. iv. 1-+
· See Chapter rriil, infra.
· O. -f0 de ocd'la. praeb. in Sert ; a. 8 de praeb. eod. • Im in re' la olasaical,
e.g. Dig. mh.    :a. 19.   The on	la '11111 uplained by Buber: 'Iu in re e■t facultu homini ad rem oampetens, line reapeatu ad cenam penonam, Im ad rem ut &ouUa■aompetenl in aliam penomm1 ut nobi■ aliquid det vel faclat.' Praeleat. iL 1. u. Cf. GUiok, Pandekten, iL § 175 ; Thibaut, Venuah9-
ii. p. 26.
· Lehrbuoh eiDel chili■tiachen Ounm, v. p. 72,
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CHAP. :a:.     The nature of the distinction is sufficiently simple.   The rights of the owner of a garden not to have it trespassed upon, of a servant to have his wages paid, of a purchaser to have his goods delivered to him, are all of the former kind, viz. rights 'antecedent,' which exist before any wrongful act or omission.   They are rights which are given for their own sake. The right of the owner of a garden to get damages from a party of men who have broken into his grounds, of a servant to sue his master for unpaid wages, of a purchaser to get damages from a vendor who refuses to deliver the goods sold, are, on the other hand,'of the latter kind, or rights ' remedial ; ' they are given merely in substitution or compensation for rights antecedent, the exercise of which has been impeded, or which have turned out not to be available.
If all went smoothly,   antecedent,   or   primary, rights
would alone exist. Remedial, or sanctioning, rights are merely part of the machinery provided by the State for the redress of injury done to antecedent rights. This whole de­ partment of law is, in an especial sense, • added because of transgressions.'

The reault-		Out of each of the four grand divisions of rights there ing divi-	arises also a grand division of law. Including therefore the law.	distinction between 'substantive ' and 'adjective' law, ex- plained in a former chapter1, we have five main principles1i011S of

upon which the field of law may be divided, viz. into-­ Substantive, and Adjective law ;
Private, Public, and International law ; Normal and Abnormal law;
The law of rights •in rem,' and of rights •in personam;' The law of rights antecedent, and·of rights remedial.
One or other of these principles must be selected as de­ termining the fundamental division. Each limb of the subject may be then subdivided in accordance with the other prin­ ciples one after another.
1   P· 75.
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Adopting as     the primary division  of  right.a  that  which  cHAP. turns UFOn the distinction between the political or non- The Ptvi­ political quality of the persons with whom they are con-:=:

nected, we shall divide law, in the first instance, into- Private,
Public, and Int.ernational;
and shall deal with each of these great topics in the order in which we have enumerated them. But before doing so, we propose to call attention to certain characteristics of right.a generally, which may be now most conveniently explained, once for all.














CHAPTER X.

RIGHTS AT REST AND IN MOTION.

The nature      RIGHTS may be regarded under two aspects, either as at
:; ;:" rest or as in motion. In other words, the jurist has to con­ sider not only the nature, or scope, of any given right, but also the causes which originate or terminate its connection with the person in whom it resides 1• He m11St include, £or instance, in ·a survey of the law of real property, not only an account of the various right.a o£ the owneJ' of land, bu-
M od of also a description of the various  kinds of ' titles.'	He· has enquiry.	therefore to det.ermine whether t.o divide his work into two halves, one of which shall deal with rights, and the other
"with the causes by which rights are connected or discon­ nected with persons ; or whether to make right.a his sole topic, bringing in under each kind of right all needful in­ formation as to the causes by which it is set in motion.
We propose to adopt the latter al tive, as presenting, upon the whole, the £ewer difficulties. We shall, at any rate, be aimed the awkwardness of discllSSing possessory rights apart from the act.s of possession out of which they arise, or contractual right.a apart from the agreements to which they
Sup-a, p. 78.
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owe their exist.ence.	Some repetition is no doubt inseparable OBAP. x.
from the proposed method, but it is hoped that the amount of
this may be considerably lessened by the general statements Prelimin­
respecting both the nature and the movement of rights which :!n:-ie­
will be comprised in the present chapter.
I. A right which is at rest requires to be studied with Rights at
reference to its ' orbit ' and its ' infringement.' By its 'orbit,' ;:it.
we mean the sum, or extent, of the advaniBges which  are confe.rred by its enjoyment.	By its ' infringement,' we mean Infringe• an act, in the strict sense of the term1,   which interferes with ment. the enjoyment of those advantages.	A knowledge of the
former ·necessarily implies a knowledge of the latter, and
mce fJer1a, since the one is always precisely correlative with
the other.    It is obvious that to know the whole extent of the advantage conferred by the enjoyment of a right is the same thing as to know what acts are infringements or it. Thus the right may be such as to exact from the world an abstention only from any deliberate interference with it, or it may be such as to exact an abstention even from such an infraction of it as may resnlt from want of ca.re. Again, the person of inherence may be entitled absolutely to absten- tion on the part of others from certain acts, although they may 'cost him nothing, no not so much as a little diachylon1,' or only to abstention from those acts when they occasion him actual loss, not only insuria but also damnum. If it be estab- lished that a solicitor has an absolute right that no one shall falsely impute to him professional misconduct, irrespectively or any pecuniary loss resulting or not resnlting from the charge, and that a street passenger has a right not to be run over by negligent driving, it follows that slander of a solicitor, though unaccompanied by loss, and negligent driving causing injury to a street passenger 8, are a.like wrongful acts.

I S11pn, p. 89.
1   See Lord Holt's remarb in Ashby "· White, Lord Raymond, 938.
1 Cf. the liability which ari- upon ■ubaidence of land, caused by the othl!l'­
wise innocent excavation■of the OWDer of the eubaoil, Bonomi "· Backhouse,
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On the other band the orbit or a right may be, and very generally is, ascertained by an enumeration or the acts which are violations of it, as a right of property is consecrated by the commandment 'Thou shalt not steal.'
It is necessary to observe that what might appear to be an infringement of a right often turns out upon investigation not t.o be one.   This may be the case, because the appanmt act is no act at all, or because it is not the true cause of the damage complained of, or because the right which seems to have been infringed has been waived, or because the right has been forfeited, or is disallowed on grounds of public policy.
I. When the apparent act is really the result of circum­ stances over which the apparent agent had no control ; as, for instance, if the horse which he is driving is frightened by the sudden noise of a cart driven furiously along the street, and becoming unmanageable does injury to persons and property, he is not responsible, The result here is a mere accident, since a true act must be accompanied either by intention, or at least by negligence 1•
2. No one circumstance in this world can be called with perfect accuracy the   cause of any other.   Even   if   I   fire a pistol at a man and kill him, many other causes are at work besides the agency of my will upon my finger, and 80 upon the trigger of the pistol. There must be, for instance, the explosive power of the powder, the law of gravitation permitting the passage of the bullet, the manufacture and sale of the pistol, and 80 forth.    In many cases the share of the person whom we wish to make answerable is mixed up in a far more complex manner with the other events and acts which have led to the result. In a case in which a squib was thrown by A at B, and B, to get rid of it, threw it at C,
9 H. L. C. 503 ; and opon damage done by the bursting of a :reservoir, the
•to.rage of ,rater in which givea of itaelf no right of aotlon1 Fle1iober 11.
Ryland&, I. B.. 3 H. L. 330.
1 Supra, p. 93.   Cf. Holmee 11. Mather, I. B.. ro Ex. a61.
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and it was thus pMl8ed on, till it ultimately hit and injured Z, CRAP. x. it was held that A was liable. ' He who does the first wrong,'
mid the Court, 'is answerable for all the consequential damages. All that was done subsequently t.o the   original throwing wu a continuation of the first force and first act, which will continue till the squib was spent by bUl'Sting, and I think that any innocent person removing the danger from himself
t.o another is justifiable 1.'   It is conceivable that the decision in this case might have been otherwise, and it must be remembered  that the lnw  will refuse to consider  an  act  t.o be the cause of a result which is either, in the language of English law, • too remot.e,' or to which the injured   party has 'contnouted' by his own negligence.
As to remoteness, it was said by Lord Bacon : ' It were Remote­ infinite for the law to consider the causes of causes, and their neu. impulsions one of another ; therefore it contenteth itself with
the immediate cause, and judgeth the act.s by that, without looking at any further degree 2.'    The wrong and the damage must be, it has been said, 'concatenated as cause and effect 8.' The difficulty is, of course, t.o decide when this can fairly be said to be the case.  A  having  been wrongfully  dismissed from his situation, in consequence of some slanders which had been circulated respecting him by B, but which were not actionable  without special damage, it  was held that A !is,d no action against B. Lord Ellenborough said: 'The special damage must be the legal and natural consequence of the words spoken. Here it is an illegal consequence, a mere wrongful act of the master, for which the defendant was no more answerable than if, in consequence of the words, other persons had afterwards assembled and thrown the plaintiff' int.o a horsepond '.'
1   Scott 11. Shepherd, 1 Sm. L. C. 399 ; cf. the opinion of Labeo : ' Si, cum vi ventorum navia impulaa euet in funes anchorarum alteriUB, et nautae funes praecidi111ent, Bi nullo alio modo niai praecjai1 funibu1 explicare ae potuit, nullam actionem dandam.' Dig. ix. 2. 29. 3. lb. 49. 1.
1  Mu:ima, Reg. 1.	1   Gerhard 11. Batel, 2 Ell. and B. 490.
· Vicars "· Wil00%, 8 Eut. 3; of. Ward· 11.  Weeks, 7 Bing. UI  ;  but  see
][
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osu. x..       A person is said to contribut.e to his own injury, when
Contribu:   he so act.s as  to  become a 'co-operative call88 '  of it.    For
iory negli-
gellCe.        inst.ance, the owner of cattle which have been injured by a
railway train cannot recover from the Company if they have strayed on to the line through his own negligence in not shutting gates 1•  But the negligence of  the  suft'erer is  not held to be contributory, when the result complained of might have been avoided by the exereise of ordinary care on the pa.rt of the wrong-doer.

Of third
party.

The contributory negligence of a third party is no excuse
for the negligence of the defendant 1• To this rule two ex­ ceptions are sometimes recognised. First, when the ca1188 of action is derived from a  negligent  third party, which is the case where a parent or guardian sues for injury to ·a child, caused by it.s own carelessness 3 ; and secondly, where the plaintiff has ' identified himself' with the  negligent  third party, as where the plaintiff was a passenger in a vehicle the driver ef whieh contributed by his negligence to the injury caused by the driver of another vehicle, who was the de­ fendant in. the action'·

Apportion•	The Admiralty practice in cases of oontributory negligence
:;J;_. was to   apportion   the   liability between   the   plaintiff and
defendant (the ne,ticorum iwncium), and this rule is now
ext.ended by the Judicature Act of 1873 to all cases  of collision between two ships. In  all other cases, according to the law of England, a plea of the  contributory negligence of the plaintiff is, if supported, fatal to his right of action 5,
Roman law seems to have arrived at  the same result in
Knight 11. Gibb■, I Ad. and E. 46. The - on remoten- of o&Ule are elaborately ooll8idered by Cook.burn C. J. in Clark "· Chamber■, L. R. 3 Q. B.
317•
1 Ellis 11. London and G.W.Ry., 1 H. and N. 419.
1   Burrowa "· March Gu Co., L. R. 5 Ex. 67.
1 Manpu "• Atherton, L. R. I  Ex. 139, but of. Lynah"• Nardin, 1 Q. B. 19.
1 Thoroughgood "· Bryan, 8 0. B. 115; of. Armstrong "• Lano. and Yorka. Ry. Co., L. R. 10 Ex. 47.
1 See an able artlole by Mr. E. H. 01'0llby in the Amarioan Law Review for 188o, p. 770, and the DOtel to Aahby "· White, 1 Sm. L. 0,
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practice, though on somewhat different theoretical grounds.  OB.AP. 1:.
The question is treated in  the  Digest not  a,e  one of causa- tion but as one of set-off, in which the negligence of the plaintiff' balances that  of  the  defendant 1• 'Quod  quis ex culpa sua sentit, non intelligitur sentire,' says Pomponius 1•
3. 'Volenti non fit iniuria.'  If a right is waived, an act Waiver.
which would otherwise be an infringement of it becomes permissible. Thus eonsent on the part of the husband was a
good plea in  bar of the  old action for criminal conversation. So 'leave and licence ' is an answer to an action for trespass, and a similar defence may be pleaded for what might appear to be a breach of covenant. The waiver must of course be given freely and with knowledge of the circumstances.
4. If a right is forfeited, or suspended, by misconduct, an Forfeiture.
act which would previously have been a violation of it ceases to be unlawful.   An assault may be justified on the ground that it was committed upon a person who had forced his way into one's house and refused to leave it, or an   arrest by the production of the warrant of a competent authority.
5. A right may also be suspended on grounds of public Public
policy.   So a trespass on land adjoining a highway may. be policy.
justified if the highway is impassable.

e	responsibility for an infringement does not always nai• attach exclusively to the visible wrong-doer.	In accordance bibty. with the maxims ' respondeat superior' and ' qui facit per
alium facit per se,' a person is liable for those acts of his agents. or servants which either were expressly authorised by him, or which were done by them in the course of their employment 8•
1  Thia is aometimee deearibed u  ' Culpa-compenaation.'   See Pernice, Zur
Lehn von den Sachbellchidlgungen, p. i;B.
1   Dig. I. 17. :103-   Se Ulpian : ' Si in loco periauloeo aellam h&benti tomori
· qui1 commiler:it, ipee de ae queri debere,' Dig. ix. :a. ll,    pr.; and Paulus:
· Multa huiU1JDodi depnhenduntur quibua ■ummovetur petitor ai evitare peri­ calum potent.' lb. :18, of. S. R. i. 15. 3. The oulpr, of the plaiD.Wf _ii ilamaterial when the defendant i■i• dolo. Dig. ix. :a. 9. 4.
· Mr. Jumoe Holme■thinb that the remedy wu in early time■apinat the ilamediate oaUle of damage, even inanimate, the owner of whioh wu then-
It i

•


132	RIGHTS AT REST AND IN 11.0TION.


CILU', J:,
Common employ­ ment.

By way of exception to this principle, it was long settled by English law that ' one fellow servant could not recover for injuries sustained in their common employment :from the negligence of a fellow servant, unless such fellow servant i■ shown to be either an unfit or improper person to have been employed for the purpose 1.'	The exception was, however, much restricted in its operation by a stB.tnte passed in 188o1•

Right.in		II. The origination, transfer, and extinction of rights, or, motio11.	as the Germans would say, the connection and disconnection of' Rechtsverha.J.tnisse' with their Subjects 8, are due to Fa<lts,
but may be the result of either of the two species of Facts,
i.e. either of an Event or an Act 4.      A fact giving rise to a right has long been described as a 'title ; ' but no such well-wom equivalent can be found for a fact through which a right is transferred, or for one by which a right is ex­ tinguished. A new nomenclature was accordingly invented by Bentham, which is convenient for scientific use, although it has not found its way into ordinary langaage. He describes
Diapoaitive this whole class of facts as ' Dispositive,' distinguishing as Fact.e.	' lnvestitive' those by means of which a right comes into existence, as ' Divestitive' those through which it terminates,
and as •Translative' those through which it passes :from one person to another 11•
fore bound to surrender it (' n.one dedit.io '), though in later times he wu allowed to redeem the oft'ending property by a mo1111y payment. Thia i■ zeveraing the order of id- which looka upon the aummder u having been a aubstitute for payment. The Common Law, p. 16.
1 Feltham ti. England, L. R. a Q. B. 36. Thia view, first held in the cue of Prienly "· Fowler, 3 M. & W. I (1837), aeema to be unlmOW'll on the Conti­ nent; 1ee Parliamentary Papen, 188o, [o. a6o7]. It iB ■ettled law in the
U.S.      See Murrayt1. S. C. Rail. Co., I   MoMullan (South Carol), 385 (1841), and Farwell 11. B01t011 and WOl'C. Rail. Co., 4 Metcalf (Muuchu■etta), -49.
1   43 and 44 Viet. c. 42.    Cf. Prof. Pollock'■art. in I   Law Q. R. ao7. Cf. Savigny, Sy■tem, ii. p. 374; iii. p.1; Wind■cheid, Pand, i, p. 170.
1  Supra p. 78.
1 Hia further di■t.inct.ion of 'Inve■tit.ive' faota into 'collative' u oonferring
rights, and • lmpo■!tive' as im	dut.ie1, and of  ' Divestit.ive' faca iato
· destitutive' or •ablative' a■ extinguishing  rights, and  'exonerative ' u  ez­
. dn,;uiahing dutie1, aeema to be ofle■1 value.  Cf. Worb, ill. p. 18g.

DISP081TIVE PACTS.	133
1. An ' inveetitive fact ' finds ibs nearest equivalent.s in czu. r. classi<Bl  Latin  in  the  terms  ' iasta  ca..n...-.,' ' illBtwn  initium•'  tivvee.ni-
and 'titulas.'	In some, but not in all, cases, it is possible t.o
det.ect two s1ages in the acquisition of a right, a more remote and a nearer, and it  has been proposed  t.o distinguish  them by describing the ' caasa remote. ' as ' titulus,' the ' caasa proxima' as 'modus acquiren.di.' ' Cavendum est ante omnia,' says Heineccius, ' ne confundamus titulum et modum adqui­ rendi, quippe qui tot.o coelo differunt ; ' and he goes on t.o 11111ert that 'dominium' can never be gained without the com-· bination  of  a ' titulus,'  giving  a  'ius in  personam'  and  a ' modus adquirendi,' which superadda the 'ius in rem.'	These two stages are undoubt.edly traceable in such a tran.ction as a Roman contract of sale followed by delivery, but they are by no means universally present in the acquisition even of real right.s, and it ia now  admitted  that  the import.ance  of  the dis ction has been much overrated 1•
A right may be conferred either by a direct act of the aovemgn power, or by some fact which brings a particular instance within the open.tion of a geneml Jaw.    In the former case the   investitive fact would   be properly described as a ' privilegium,' in the Jatter case as a ' title.' The gmnt of a monopoly would be a fact of the former kind, the death of an ancest.or, bringing int.o opemtion the Jaw of inheritance, would be a fact of the Jatter kind, and would be an instance of what is described by some writers as ' Qualification,' i. e. the substitution by the ooune of event.s of a definite individual in­ stead of an 'incerta persona' as the person entitled t.o a right1•
z. A 'divestitive fact' put.s an end t.o a right alt.ogether ; so Diveeti­ the right of a tenant  terminata  with  the  expimtion  of  his iive. lease, and the right of a credit.or is at an end when his debt
baa been paid.

1 Hu. Reaii. ii. tit. :a. 339- 'Der ftl'gebliobe Vermoh, jede Beohtaenrer­ bang aaf einen i1111i1111 titalu1 und 1, g. mod.1111 adquirendi &1ll'WIUllfUJann1 lit nm allgameill aufgegeben.' Biickillg, hat. p. 44-
· hltm. iii. PP· 95-,S.
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3. 
Rights are more commonly transferred than altogether extinguished, so t,hat a divestitive  fact is very oft.en capable of being regarded, from another point of view, as investit-ive also.  A conveyance  of  land  not  only terminates  the  rights of the vendor, but also originates those of the  purchaser.  A fact which fulfila this double function is called by Bentham 'translative,'  and  the  right  which  results  from  such  a  fact is said to be acquired 'derivatively1.'
Translative facts may be regarded from several points of view, and may be classified with reference  to their voluntary or involuntary character, to the persons between whom the right pasaes, and to the extent of the right passed.
The fact may be involuntary, i.e. as far as the parties to
the right are concerned, it may be a mere external event, such as a bankruptcy, the death of an intestate, accession, adjudica­ tion, escheat ; or it may be a voluntary act on the part of the person from whom the right passes, such as a contract of sale, or a testament, in which latter case it is called ' Alienation : ' which again may be gratuitous, when the resulting acqui­ sition is said to be 'ex lucrativa cau.sa,' or for an equivalent. The distinction between voluntary and involuntary investitive facts is expressed by the English law-terms 'act of law' and ' act of party.'
A translative fact may operate wholly  'inter  vivos,' or it may pass a right from a deceased  to a  living  person, or  from a natural to an artificial  person, or from one artificial  person to another.  The artificial person may in some cases be the State itself.
The right passed by the translative fact cannot, as a rule, be of greater extent than the right whence it  is derived. 'Non debeo melioris conditionis ease quam auctor mens a quo ius in me transit2.' It may however either be of less extent,

1      Puchta, Inst. ii. p. 325, points out that in all derivative aoquisit.iona there is •·legal relation between the auctor and the penon aoquiring; not merely a 10118 by one and gain to another, 1111 in uaucapio.
' Dig. I. 17. 175. 1.   But Casaregis would substitute in meraantile t.ran.efera
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as when a leasehold interest, or an easement, is granted by CHAP. x. an owner of land ; or it may be the very right it.self, in which Succes,ion. latter case the translative met is called a ' Succession.'
When, as is usually the case, the mcceasiep. passes one or Singular. more  sepamte  rights,  as  the  ownership  of  an  estate,  or  a leasehold interest in a house, it is  called  ' singolar,' and was described in Roman law by the phrases 's1lCC8dem i.u rem,'
'in rei dominium.1
:But there is a more oomplex kind of mceession, known as Univenal.
'univereal,'  which  the  &mans  described  by  the  phrases
1 mccedere per universit.e.tem,' 1 in universum ius,' 'in universa bona 1,' 'adquirere per universitatem 1.'   What here passes is what German jurists call the I Gesammtheit des Vermo- gens,' the whole mass of a man's property, whether consisting of rights ' in rem ' or of rights 'in personam,' or of both com- bined ; and with the property, or assets, ' bona activa,' the liabilities, ' bona passiva,' pass also. Such a ' universal suc- cession ' takes place when an executor, or administrator, or trustee in bankruptcy S11cceeds t.o a whole group of the rights and liabilities of a testator, or an intestate, or a bankrupt respectively.
Many forms of universal -mccession have now only an antiquarian interest. This is the case, for instance, with the 'addictio bonorum libertatium oonservandarum a.usa 8,' with the Senatusconmlt.um Claudianu.m. ', with the ' bonm:um venditio.' Other forms, snch as confiscation to the State, bankroptey and heirship, can u.ever be out of date.
The passage of the rights of a deceased person to his heirs, the ' successio in universu.m. ins quod defunctus habuit ",' which is the most important of all universal  successions, is
the principle • pc>INllion vaut titre.'   Thia theory -.      to have been ca.rried very far, in the lntereata of commeroe, by recent German deoiaiODI. Viertel• jahnchrift fir Reohtawiuemohaft, &o., N. F. vii. p. ao+
I   Dig. xii. lll. 8; m. 3• 3• I j mbr:. I. 1+   Ii   zlili. 3• I.   13•
I   Gai. ii. 97•
· Inn. iii. 11.	• Jut. u. u .
· Gaim, Dig.1. 16. 2+
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oau.:s:. brought about either by an involuntary fact, the man's death intestate, or by a voluntary act, the making of his will.
Inteetate	Int.estate is chronologicaJly anterior to t.estamentary succee-

aucceuion. B•1on.

Recent	. ves-te,n;m..tors,  and

espec,:a_Jn..ly  s·ll' H enry .,1r._ru.ine,
































Te1tamen­ tary11110- oellion.

have abundantly shown that there is in early times but little trace of individual ownership. Even grown-up children had only the most precarious interest during their lives in the property which they were allowed to handle, and on their deaths their father took possession of it as a matter of course. When the father  himself died, his property  passed  of right to his surviving children, or if he left no children, then to certain precisely designated collateral members of his family,
or in default,_ to that wider family which is known as a 'gens'
or clan. The idea. that property really belongs to a family group, and that the right of an individual is merely to admin­ ister his share of it during his lifetime, may be said still to survive in those provisions against the total disinheriting of relations which modern systems have borrowed from Roman Jaw1, and less obviously in the rights given to next of kin under statutes of distribution. The feudal doctrine as to the succession of the  heir-at-law to real property, and of escheat, in default of an heir, tot.he lord of the  fee, is widely different in character.   It  is as a consequence  of this latter doctrine, that no one individual is recognised by English law as suc­ ceeding to all  the  rights  of  an  intestate who dies leaving both real and personal property, and that the heir and the administrator divide between them what under the Roman system devolved wholly on the 'heres.'
The principle that a man may voluntarily select the person on whom his property is·to devolve after his death I is of later
1 e.g. Code Civil, liv.1ii. tit. a. chap. 3, • de la PO?tion de Biena diaponible, et. de la R4!daot;ion.'
1 •  Le teetament eat 11D aote par lequel le teetateur di8JIOll4I pour le tempa ofl
il n'exiaten. pl1111, de tout ou part.ie de aea biena.' Code Civil, an. 895.
'Neque enim aliud videtur eolatium mO?tia qaam voluntaa ultra moriem.' Quint. Deolam. 3o8. A. aurioua II priori jllllti1lcation of Willa ii given by Leibniu : 'TeBtamenta mero iure nulli1111 91111911\ momenti, niai anima -•t.
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ongin  than the  principle  of  intestete  succession.  Such  a   CHAP. x.
selection bad at first to be ratified by legislative authority, in order to oust the rights of the relatives. The gradual growth of the power of making a will, foom the days when it could only be made in the ' comitia ealata,' or in the face of the people drawn up in battle array, ' in procinctu,• through the twelve tables, and the praetorian  relaxations, down  to the wide liberty enjoyed under the later EmpiJe, is one of the most interesting topics of  the  history of  Roman  law.   The points to which attention must  be  diJected  in studying the subject of test.amentary -disposition in its fully developed form, and with reference to each of which very various provisions are contained in actual systems of law, are the following:-
(1) The capacity of the testator, as to age, freedom from
'pr.tria potestas,' 'coverture,' or the like.
(2) The eft'ect, if any, to be given to preof that the testator
acted under mistake 1•
(3) The formalities necessary for the execution of a will, such as signing, sealing, attestation, or enrolment in a public office ; and the special eases in which fewer or mo:re formalities than ordinary are insisted upon 1,
(4) The contents of the will.  Whether any relatives must
be expressly,  or may be only  tacitly,  disinherited;  whether the heir mllBt be instituted before other matters are mentioned ; and so forth.
(5) The capacity of the heir, or other person who is to take beneficially under the will. The incapacities, under various systems, of 'incertae personae,' corporations, pries1B, witnesses, charities and churches.

immorialia. Bed qui& mortai revera adhuo vivunt, ideo manent dominl reram, qaod vero heredee reliquerant, ooncipiendi ■unt procuratore■ in rem ■um.' Nova :Methodu■Iurisprudentiae, P. II.§ 10.
1 On the diff'erenoe■between Roman and 111.0\tem English law on thi1point,
-    Lord Hardwioke'■judgment in :Milner"• :Milner, 1 V-r, 1o6, and Story,
Equity Juriapr. I 179.
1 The formaltti111 will, for in■ta.noe, be more elaborate in the oue of a blind man, leu ■o in the eue of a ■oldier on active ■eniee.
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cBAP. x. (6) The modes in which a will, when once well made, may subsequently become invalid ; as in Roman law by the agna­ tion of a new 'suus heres,' and in English law by marriage ; or in which it may be set aside, e.g. by the 'querela in- officiosi.'	·
(7) Whether the inheritanee devolves immediately through the operation of the  will, or whether any &cl is necessary on the part of the  heir or executor, such as the  'cretio' or 'aditio' of heirs other than the 'neeessarii' in Roman law1, or the procuring of probate from a judicial authority, which is de­ manded from an English execntor1•
(8) Whether the heir can refuse to accept, and how far he
can claim to be relieved from liabilities in excess of asset.a.
It may be well tDobserve that although an English executor does not tue the whole properly of a person who dies leaving real as well as personal property, yet he may well be regarded as a universal successor, so far as relates to the personal pro­ perty and the claims upon itl1•
Lepci•. One form of singular mooession is so closely connected with universal succession under a testament as t.o be unintelligible apart from it'· A Legacy, 'donatio qnaedam a defuncto relicta11,' is a deduction from an inheritance for the benefit of some one. I1, is the creation of a claim upon the universal successor 8, and a distinction is drawn between the 'vesting' of the  legacy,' dies cedit,' and its becoming payable, 'dies venit.' It may be rev.oked by :the testator, or it may 'lapse.'   It will
I  Before whieh the liereclltae WU  deacn'bed .. · ·     1111d WU   ueated .. a
juristic peraon.
1  He may a1ao render himaelfliable by intermecldling with the e&tate, when
he ia Aid to become • ueootor de 110J1 tort.'
1 The early hiatory of the Engliah uecutor Ill dillOU88eCI with great learning
by Mr. J"unioe Holme1, The Commca Law, p, 347.
' ' Que pan iuria           propoaitr.m quidem materiam 'rid•ur: DAiil loquimur de hill iuria figurla quibua per univ.enitatem ree nobia adquiruntur : aed cum omnimodo  de  teatamentia  • ,•   locuti ■umua,  non line oauaa aequenti  loco t	haeo iuria materia U'■Ctari.' Gai. li. 191.
I   Inst.. Ii. 30,   I,
· .Although, ■.coording to N.entiu■, ' ea ,quae Iepntur reota via ab eo qui
lepvU ad eum cul lepta ,m tra,aaeunt.'  Dig. xlvii. a, 6+
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be void if inconsistent with any role of law as to the amount CBAP. x. of legacies, or as to the proportion which they  may bear:=

to the property which is to remain with the heir, or as to
the persons who may receive them.	A Legacy must be Donation•
distinguished from a ' donatio mortis caUSB 1'  which, though it takes effect on the death of the donor, does not do so by way of deduction from the inheritance.

Having now considered the general characteristics of law and of rights, we are in a position to enter upon a more detailed examination of our subject, under the three great heads of 'private,' 'public,' and 'international ' law.
1 'Cum magi• se quiB vellt habere quam eum oui donat.ur, magiaque emu cui donat quam heredem auum.' Inat. ii. 20. 1 •
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CHAPTER	XI.

PRIVATE  LAW:  RIGHTS  ' IN   REM.'













Subatan-

TUB great. department of law, upon a detailed examination of which we are about to enter, may be most conveniently studied if  we distinguish at the outset the main topics which are contained in it. These are to be ascertained by a suc­ cessive application of the principles of division which were explained in a preceding chapter, in  the order which seems best suited to the subject.
Private law, as thus treated,  is either  ' substantive'  or

::rove 'adjective,' that is to say, it either defines the rights of
law.	individuals, or indicates the procedure by which they are to
be enforced.

Normal, abnormal right&.

The  rights dealt with  by substantive  law  may be either ' normal ' or ' abnormal,' as the persons with whom they ru:e connected are of the ordinary type, or deviate from it.

Antece-	Both classes of rights are either 'antecedent ' or 'remedial.'
!: uent A right of the former kind, it will be remembered, is one
righte. which  exists irrespectively of any  wrong having been com- mitted. It is an exceptionaJ advantage granted to the person who is clothed with it.   The de,isee of a house in Middlesex,
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or the merchant who has bought a cargo of rice, is, by virtue CHAP. :u.
of being thus devisee or purchaser, in enjoyment of powers which are not possessed by the rest of the popnlation. A right of the latter kind is one which is given by way of compen-
sation when an • antecedent ' right has been violat.ed.	Ante- ght.a. cedent rights are either ' in rem ' or ' in personam ; ' that is to :" ::. say, they are available either against the whole world or only•
against a definite individual.		Thus the proprietary right of the owner of a house is good against all the world, while the right of a landlord to his rent is good only against his tenant. Remedial rights are most usually available only 'in personam,' though proceedings against a ship in the Court of Admiralty, or to obtain a divorce, are undoubtedly ' in rem,' as was the 'actio  quod metns cansa' in &man law 1•	Ulpian pointed out; that all interdicts, • licet in rem videantur concept&, vi tamen ipsa personalia snnt1.'	The distribution of the subject may be more shortly expressed as follows :




Private law is either

Subs!&ntive,·{·· Normal{   Antecedent {  n rem.
defimng	"' perlOMw.
rights,
which are	Remedial.
Abnormal.
Adjective, providing for the protection of rights.

We shall begin with the consideration of the substantive law of the various species of normal rights. We shall then treat of the law of abnormal rights, and conclude with the topic of adjective law or Procedure.
Normal rights may be, as has been already explained, Order of either Antecedent or Remedial, and rights of the former  kind■tudy. may be either 'in   rem ' or ' in personam.'	The study of
1 • Cum autem. haeo actio in rem Bit IICripta, neo JMll'IIOIWD vim faclent.ia
-to	aed advenu omn• reautui velit quod mdu    eau■a factum eat.'
Dig. iv. 2. 9. 8.
1 Dig. :diii, I, I.
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·ouu. xr. Private law will naturally commence with an examination of normal antecedent rights 'in rem,' i. e. of rights which, irre­ spectively of any wrong having been committed, are available for the benefit of the person of inherence against a person of incidence so unlimited as to comprise the whole world. Rights of this kind are both numerous and import.ant, and must be examined in due order.
A distinction is very generally drawn by German writers between what they call' Urrechte' and' erworbene Rechte1.' Rights of the former kind, which are also said to be ' inborn,' ' fundamental,' ' inalienable,' 'natural,' ' immediate,' ' uni­ versal,' ' essential,' 'unconditional,' or 'absolute,' are such as every human being possesses independently of any act of his own ; while rights of the latter kind, described also as 'derivative,' 'mediate,' 'alienable,' ' aecidental,' or 'hypo­ thetical,' are the result of some free act of the person entitled to them. The line between the two classes of rights is however so variously drawn, and must always be drawn subject to so many qualifications and reservations, that the distinction  is of  little value.   We  have called attention  to it only as illustrating that graduated intimacy of relation between the right and  its  subject  which we shall take as our guide in determining the order of  the  investigation upon which we are about to enter.
We shall begin with the right which is most closely con­ nected with the personality of the individual entitled to it, and shall proceed to consider, one after another, those rights which are progressively less connected with his proper per­ sonality, and are more connected with the control which he is allowed to exercise over the actions of others, and with the advantages which he is allowed to derive from the world in which he lives1•
1 ' Offlcia et; iun   oonnata .. acquiaita.'   Wolfl.a1, la■Naturae, Pan i. o. i ;
Bader, Natarrecht, i. p. 174; bat- S.vigny, Sy■tem, i.p. 377.
1 On the euentJal difference between the right to per■onal ■af'et;y and the right to property, ■eeBran■den "· Humphrey, 14 Q.B. D. 141. Cf, 'Dominaa membroram Romm nemo videtar.' Dig. ix. a. 13. pr.
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Taken in this order, the rights of the clua now under OBAP. XI.
consideration may be ranked as follows :	1oa-
I. To personal safety ud freedom.	antecedent

II. To the SOC.1ety and dents.
III. To reputation.

controI

of    oae' s  JJM!..1_W:1y and  d  epen- rri-g.ht. i•

IV. To advantages open to the community generally; such as the free exercise of one's ealling.
V. To possession and property.
VI. To immunity from damage by fraud.
In each case we shall have t.o consider not only the nature of the right in question, but also the character of the set by which it is violated, and the modes of its origination, transfer and extinction. Our illustrations will here, as elsewltere, he drawn chiefly from the law of England.

I. Rights to personal safety and freedom are the most Personal widely enjoyed of any. They are possessed by every one■afety. who has not waived or forfeited them.	They are &<.'quired
at the moment   of birth, and are   therefore   said   to be
· innate,' though they are limited, during the earlier years of life, by the right of parents and guardians to ehastise and keep in theu custody persoos of tender age. Similar rights of custody, and even of chastisement, have been at various periods recognised also with refeJ"ence to women. These rights are of course, from their nature, incapable of transfer. They may be partially waived. A person who engages in a boxing-match waives, by so doing, as against his antagonist, his right not to be assaulted 4nd battered, and any complaint made by him in such a case would be well answered by the defence of 'leave and licence.' So a sailor who enters on board ship waives for the voyage his right to direct his own movements.    An unlimited waiver of rights ·of this kind, such as a self-sale into slavery, or a self-dedication to monkish seclusion, though recognised in early systems of law, is discountenanced by modern civilisa-
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oaAP. u. tion. They may be temporarily forfeited. In other words complaints founded upon a violation of them may be met by a plea of 'justification ; ' 88 in English law a complaint of assault is well answered by a plea of ,01r, aaaault demeane, provided always that the violence complained of is not out of all proportion to the violence first used by the com­ plainant. They t.erminate with death. They are, in many cases, violated by acts exhibiting only that degree of will which is called negligence.
In enumerating the rights of this kind which are recog­ nised in advanced states of society, it will be convenient to begin with those which have the widest extent, i.e. where the injury is an act of the slightest kind, and to proceed in order to rights more and more restricted in scope, i.e. where there is no injury unless the act is of a distinctly violent character, or is accompanied by actual damage
Menace.	I. A man has a right not to be even menaced by gestures,
88 by the shaking of a fist, the brandishing of a stick, or the presenting of a pistol.   Such acts may however be deprived of any wrongful character, if the parties be so distant that no cont.oot is possible 1, or if words are used showing that no harm is intended, as where a man Jaid his hand on his sword in a threatening manner, but said, 'If   it were not Assize time I would not take s ch language fi.-om you 11.'
Aaaault.	z. A man has a right not to be touched, pushed, or struck
in a rude or hostile manner. This right is not interfered with by one who is pushing his way gently in a crowd, or who touches his neighbour to attract his attention or gives him a jocular and friendly blow, or is duly executing legal process 8.
Wounding.    3. A man  has a  right  not to  be wounded or disabled,
whether by deliberate 88Sault, or by negligence', such as that of a reckless cab-driver, or of a railway company, which sends a train over a level crossing at an improper speed.

1 Cobbett ti. Grey, -4 Ex. 74+
1 Williams ti. Jone,, Hard. 301.

' Tuberville ti. Savage, I Mod. 3.
,	Supra, P· 93.
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"'-· A man bas a right to go where he pleases, so long os he ciuP. :11. does not   int.erfere with the rights of others, and any one who prevents him from so doing, whether by constraint actually:ne:-·

applied, or by snch show of authority or force as bas an efl'ect on the will equivalent to actual constraint, is said in English law to be guilty of I false imprisonment.'
An act which appean to infringe a right of one of the three last mentioned kinds often does not really do BG,   It may be justified on the ground of self-defence, of defence of a friend or of property, of preservation of the peace, or of the execution of legal process. The right is in fact to be taken BUbject to qualification on various grounds.
The heads of right hitherto mentioned may be violated without causing actual damage.  This is not the case with those which we are about to describe.
5. A man has a right not to receive injury from any u
dangerous BUbstrm.ee or animal kept by another.	Any one thmp. who stores up a great bulk of water in a reservoir, or keeps a camvan of wild beasts, is said to do so • at his own peril,' and
will be liable, should damage be done by the bursting of the
reservoir, or the escape of a tiger, although he may have taken the greatest possible care to prevent the mischie£ The same liability would atfach to the keeping of animals ,uflllUtu utwru, if known to be vicious.
6. A man has a right that his personal uty	shall not be Danpro111 infringed by the negligent  exercise  on the  part of others  of placeL their own rights, or rather of what might appear to be their
own rights ; as when a person allows his house to be in BUCh
bad repair that it falls on a passer-by, or allows the existence of latent dangerous plaees in his house or land whereby damage is sustained by persons having lawful business there.
It might perhaps be supposed that since a man has a right ot to be not to sustain personal injury, he has a fortiori a right not to killed' be killed. This is however hardly the case, since no • ante-
cedent ' right can be said to exist,  unless  its  infringement gives  rise  to a  I remedial'  right;  but the  right, i   any, to L
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OHAP. xr. redress for the infringement of the right in question dies with the injured man at the very moment when it vests in him 1•


Family right■•














Marital.
II. 
Rights to the society and control  of  one's  family. These family-rights 'in rem' must be carefully distinguished from those rights 'in persona.m' which a member of a family may have against its other members,  and  with  which  we have at present no concern. They all result, directly or indirectly, from the institution of marriage, which,  as Bentham well said,  ' has drawn  woman  from the  severest and most humiliating servitude, has distributed  the  mass of the community into distinct families, has created a domestic magistracy, has formed citizens, has extended the views of men to the future  through affection  for  the  rising genera­ tion, has multi.plied social sympathies 2.' They may be distin­ guished as 'marital,' ' parental,' 'tutelary,' and 'dominical.'
1.  The marital right of a husband, as against the world, is

that no othe·r man shall, by force or persuasion, deprive him






Marriage.

of his wife's society, still less be criminally intimate with her. An analogous right might of course be conceivably recognised as vested in the wife, and is said to have been recognised in recent American cases 8•
The right is acquired by Marriage, the nature of which has
varied with varying civilisation.	In primitive races it seems
to have consisted in the forcible capture of the woman by the
1 In this, u in other cases, actio pw1ottalil fllOrittw Clf9 pw1otta. Lord Campbell's Act, 9 & :to Viet. c. 93, does not ieep alive the  right for the benefit of execut.on, but create. • new right in the 'wife, huaband, pa.rent and child,' and no other penon (Oeborn 11. Gillett,L. R. 8 Ex. 88) to compensation for the shortened life and laboura of the deceaaed ; although, if the deceased ha■a.ocepted compeneation for his injuries, Ii.is representative11 have no further right of action. Read 11. Gt. E. Ry. Co., L. R. 3 Q. B. 555.
1    Bentham, Prinoipes du Code Civil, par Dumont, Iii. o, 5.
1 See Westlake 11. Westlake, 34 Ohio St. R. 6n, and Knef111Y 11. E:mer, Brooklyn Superior Court, N.Y., with a reference to which the author wu kindly furnished by Mr. Roger Foster, of New York. The proposed Civil Code for the State of New York expreuly forbids, Pt. ii. § 3i,   'the abduction of a huaband from hie wife, or of a pa.rent from hie child.' Cf, Lorda Campbell and Brougham, in Lynch 11. Knight, 9 B. L. 577.
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man.    Later the capture becomes a symbolical ceremony, OJW'. xr.
£ollowing  on  a  voluntary  sale  or  gift  or  the  woman  by her relatives to the man. The et.ill more modern form of marriage, possible only when the individuality of the woman has received recognition, is that of a mutual and voluntary conveyance, or dedication, of the one to the other 1• This mutual conveyance has been very generally associated with some religioue observance, and in modern times is, 88 a role, valid only when performed in the manner prescribed, and in the presence of officials recognised, by the St.ate. It is generally only permissible between persom who have attained a certain age, and who are out.side of certain degrees of relationship, amongst which ' fosterage ' is sometimes reckoned. The con- eent of parents or other guardians is often aleo necessary.
Marriage  is defined  by Modeetinue 88 ' Coniunctio  maria et £eminae et consortium omnis vitae, divini et humani iuris oommunicatio 1;' by Kant 1111 ' die Verbindung zweier Per­ sonen verechiedenen Geschlechte zum lebenswierigen wech­ eelseitigen Besitz ibzer   Geschlechteeigenechaften 8.'   Poly­ gamy, i. e. polygynaiky or polyandry, has been and is recognised 88 marriage in many pa.rte of the world, but the tendency of the higher races of mankind is doubtless towards a recognition of monogamy  88 alone legitimate'.  Of  mar­ riage for a definite period but slight traces occur in legal syetems1•
Under the marriage law of ancient Egypt, which waa strictly   monogamoue, the   woman seems regularly to have
1   Thia • marriap  con  ' isf,or obviou■-,	governed  by rul• vary•
big In IOIDe r8IJl80Y frum. e rulee governing contractl generally; -• e.g. e llon  ut.o  e    efl'eut 011  m.arri11f1e of muta.ke, ha Deer. Grat. Cama, Dix.
q. r.
I Dig. uiH. 2, t.
1 Werke, vii. p. 76. .
· See Hyde ti. Hyde, L. R. I P. and J!rl. 130-.
· n fa npreuly anacted by an. 13 of die :Egyptfan 'St.tut per■onnel du
clro1t :MU8Ulman,' bt	' le marlage temporaire, oelui dont la dlll'ff en UmiM!e
ii, un temp■ di! ne ■e oontncte pu valablement.'	Buoh marrlagea
an however ngulated wi	utmon prec,laion by die Bhiab. ■ynemo.f IJvbamrnlMll law, Tagore Leomee,_ 1874, p. 373•
L !i
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OB.U. :u. been iaken on probation for a year, after which she was
' elf;ablished as a wife 1.'
The marit.al right is of COQl'Se inalienable, and incapable of waiver•.   It  terminates  on the  death  of one of  the  parties, or their  divorce.   AB to   the   permissibility of divorce, and the grounds on which it ought to be granted, the widest difference has prevailed  in  different  systems.  At  Rome either party might repudiate the  relationship  at  pleasure, while according to the canon law it is a  sacrament, indissoluble under any circumstanoes 8•
The  right is infringed  by abduotion  or  harbouring  of, or by criminal intimacy with, another man's wife ; also by so injuring the  wife 88  to  deprive the husband of her services. The • co-respondent,' 88 the adulterer is now oalled in English law, is not liable for his act if he was unaware that the woman was married'.
Parental.      2.  The  parent.al  right extends  to  the oustody and  oontrol of children, and to  the  produce  of  their  labour, t.ill they anive at years of  discretion.  In  oase  of  disagreement between the parents it becomes necessary to determine to which of them the right sball belong, or to apporti.on it between them.
It  is aoquired on the birth, and also, under some systems,
on the adoption of a child. It is, under some systems, alien. able by emancipation of the child to another peraon who adopt.a him, or by the father giving himself, together with

1 Rmllom, Chreatomathie D4motlque, i88o, p. anli.
1 No damagee will however gn.nted ifoollaaioa Is shown.
· Divorce ii atlll UIWIOWD iD Italy, u wu the 0888 iD Fruaoe (except during the interval 179:11-1816) tU1 the year 1884, and In England (except by A.°' of P&rliameat) WI the iaatitutioa ofthe Coun for Divoroe and Mavimcmlal
ca-, iD 1857.  In Germany divaroe huloagbeea generally and radilyper­
mi  u it i■iD mo■t of the State& of the A.merloan Union.   Bee the iDtereR­ lng work of Dr. Theodore D. Woolaey, Divaroe and Divaroe Leglalatioa, 188:1.
· Thi■ iaf'ringemeat of the right, beaidea giving rlae to a right of redna, may, aooordiDg to Engli■h law, alao affid mclireoUy the matdmcmial ataw it■elf; u will appear hereafter.
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his children, in adoption  to another.  It  may be delegated;  OIUP. xr.
for instance, to a schoolmaster, or to the master of an appren- tice. It  terminat.es  with  the  death of  the  parent  or child, with the emancipation  of the  child, or  by his attaining full age, by marriage, also by judicial sentence.
It is infringed. by an act which interferes with the control
of a parent over his children, or with the advant.age   which he derives from their services. The much-abused English action for seduction is quite in harmony with legal principles. The person wronged is not the girl herself, who e   liypot!,,e,i bas consented to the act, but her parent, or other person entitled to her services, who is damnified by its   results.     It is true that English law bas, on grounds of policy, allowed damages to be recovered in this action far in excess of the value of the lost service 1•
3. The right of a 'tutor,' or guardian, defined by Servius Tutelary.
u 'ius ao potestas in capite libero ad tuendum eum qui propter aetatem se defendere nequit 1,' is of course given to him not for his own benefit, but for that of his 'pnpillus,' or ward 8, whose want of understanding he supplements, and whose aflaire he manages. It is an artificial extension of the parental power, and may be conferred by the last will" of the
parent, or by a deed executed by him', or by a judicial act, or by
devolution on certain defined classes of relatives, or may vest in a tribunal, such as the Court of Chancery. According to some systems, the guardian cannot refuse to accept the office, which is regarded as being of a public character. In French law a 'snbrog6  tutenr' is appointed  by the  family council  as a check on the  'tntenr 1.'      The right terminates  on  the  death of tutor or ward, on the resignation or removal of the former, and on the marriage of the latter or his attainment of a
1   See Dioey on the Pani.• to an AcUon, p. 339, D.
I Dig. uvi. I, I.
1 The lord'■wardahip in chivalry, without account of profiu, waa, on the
-truy, for hia OW11. benefit.
t   See Stat. 12 Oar. II. o. 14- 1. 8.
I Code Oi'ril, &n. ,t.10.

150	PRIVATB LAW: RIGHTS 'IN	REH.'

CIW'. :u. certain age. By the older Roman law, a woman was under perpetual guardianship. Under those syst.ems which release the ward at an early age, generally at fourteen in the case of a boy and twelve in the case of a girl, from the superin­ tendence of his guardian, he may be placed for a further period ttnder the lighter control of a ' curator,' whose duties cease when the ward attains the age of full majority. Such curators, and the curators, or committees, of lunatics or persons int.erdicted as prodigals, are generally appointed by a court of justice.
The right is infringed by any interference with the control of the tutor or .curator over the person or property of the ward, lunatic, or prodigal 1•
Dominioal.   4. The right of a mast.er over his slave was, in early law, of
precisely the same extent and character as that which he had over his cattle.  It was also acquired, lost and transferred in the same way, except that the slave was capable of being manumitted; and the peculiarities of the subject all had reference to the modes of manumission, and the legal position of those who had ceased to be slaves: The disabilities of 'libertini,' and their duty towards their 'patroni,' fill a large chapter in Roman law. The right is infringed by killing the slave, by injuring him so that he becomes less valuable9, or by enticing him away 8.

Convao­
tual.

Certain right.a arising out of contract strikingly resemble the two classes of family right.a last considered. They must be mentioned in this place in so far as they are available against all the world, and are therefore capa'ble of being violated by third parties ; althongh the mode in which such right.a are acquired and lost, and their effect as between the


1 On the writ of 'n.viahment of gan1,' aee 2 Inat. 440. When the tutelary right bu been vested in a Court, any infringement of it becomes a mat• of public law. Thu■interference wiUl a ward of Chancery ii treated u • oont.empt of Court.'
1    Acta for which remediea were provided by ohapten I and· 3 of the Lex
Aquilla.
· In which -	the owner had in Roman law an action ' aervi OOl'l'llpti·.'
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contraclors themselves, can be explained only at  a later stage  OIW', xr. of oar inquiry.
A master has a right, as against the  world, to  the  services of his servant, and can sue not only any  one by whose  act  he is rendered less capable  of  performing  his  duties, but also any one who entices him away from the perfurmance of them1: and this principle has been declared to apply not only to domestic service, but also to any kind of employment. In a modern English case, when a celebrat.ed singer had agreed with the manager of an opera to sing for him during a definite period, and for no one else, but had been persuaded by the manager of another opera to break  her contract, it  was held that the first manager had a right of action against the second. The claim  was  resisted on the ground that the employment was not of such a nature as to warrant the application of the exceptional remedy given against any one who wrongfully and maliciously, i. e. with notice, entices a servant away from his master, indeed that this remedy was itself  an anomalous relic of the times of serfdom. But the majority of  the  Court adopt.ed the  view expressed by Mr. Justice Crompton, who said :-' The natar.e .of the injury and of the damage being the same, and the supposed right of action being in strict analogy to the ordinary case of master and servant, I see no reason for con.fining the case to services or engagements under contracts for services of any partieular description 2.'
III. A man has a right, &11 against all the world, to his Reputa­ good name ; that is to say, he has a right that the respect, so tion. far as it is well-founded, which others feel for him shall not be
diminished 3•     The right i11 however subject to two limitationsA
1 The seduction of a maid-servant may give • right of action to her master. Fore1 1'. Wilaon, Peake, 55.
1  Lumley 1'. Gye, 2  E. and B. n6,  dil•. Coleridge J.   The principle waa
affirmed by the Couri of Appeal in Bowen 1'.  Hall, L. R. 6 Q. B. Div. 333, dill. Lord Coleridge C. J.
1 The Twelve Tablea recogni.ed it to be a grave offence : • si quis occen­ u.viaaet, sive cumen oondidilaet quod infa.rolarn faceret flagitiumve alteri.' Cic. de Bep. iv. 10.
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OIW'. n First, there are eertain trivial imputations which do not infringe it. Secondly, there are certain circumstances under which an imputation which would otherwise be wrongful is held to be justifiable.   Since the right is only to reepect so far as it is well-founded, it is obviously not inf'ringed by a tru imputation 1•      It is innate, or common to all men, and 1ast.s till death.
The infringement may consist not only in words, spoken or written, but  also  in  gestures  or  pictures.  It   may be direct or indirect, i. e. it may disparage the man himself, or  his family and belongings.	So, according to Roman law, the heirs of a deceased person would have an action  for  any insult  to his dead body, or to his funeral procession; and a son could sue for damage done to a statue of his father set up upon his tomb 11•	'Publication' is essential to an infringement or this right, which is therefore not violated by abuse of a man in a letter addressed to himself, or uttered by word of mouth when no one else is near. There  is  no  infringement  without  a wrong intention, though it need not neceasarily have been directed against the complainant 8,	' lniur.iam. pot.est faeere nemo, ·nisi qui scit se iniuriam faoere, etiam. si nesoiat cui faciat 4 ;• and no more than this is meant by  the  English doctrine or ' malice ' being essential to defiunation, since malice will be ' presumed' where there exista no legal justification.    'Ir   I  traduce a  man,' said  Mr. Justice  Bayley, ' whether I know him or not, and whether I intend to do him an injury or not, the law considers it as  done  of  malice, because it is wrongful and intentional 8.'
Roman law classified acts of insult according to the rank of
the person insulted, the place where, and the mode in which,
1 'Niemand ein Becht aaf einen Scheinwerth und auf Lilgen. haben bmL.•
Dreech, Naturreoht, p. 158. Of. Dig. ::dviL IO. 18. pr,
1  Dig. :d:rii. 1. ,t.; ib. a7.
1   But die repetition of • ramou may be aotioDable, Watkin •• Ball, L. B.
3 Q. B. 396.	•
' Dig. ::dviL 5. 2 j at. lb. IO. 18. 3.
s  B:romage •· PrOlleer, ,t. B. lllld C. 255.
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the insolt was given 1, but did not clearly distinguish defa- CJIW', xL mation from insolt given by blows.  The grades of defamatory	of at.atement recognised by English law may be probably summed tion.
up as follows:-
I. Some statement.a are wrongful irrespectively either of the mode in which they are published, or of their consequences,
e. g. the imputation of an indictable o!f'ence er of ignorance of one's profession. There is an absolute right that such state­ ments shall not be made.
2. Others, short of these in importance and tending to make a man ridiculous  rather  than  odious,  are  wrongful only  if put into a permanent form, i. e. only if they are  written, printed, or suggested by pictures, when they are said to be 11
'libel.'  .
3. Others are wrongful only if special and ' temporal' loss
can be shown to have resulted from their being made.	It has been for instance laid down that, without proof of special damage, it is not actionable to say of a man that ' he is a scoundrel, a blackguard, a swindler,' ' he is a disgraoo to the town and unfit for decent society,' 'he has cheated his brother­ in-law of£ 2000 9.'
The most important of the modes in which a defamatory Joatifioa­ at.atement may be justified is by showing  that  it  is  'privi- tion. leged.'	Thia  can  be  done   by  showing   either  that  the defendant was acting in a certain capacity, e.g. as a Judge,
a witness, or a military superior ; or that the circumst.ances are of a certain class, e. g. that a character was given to 11 B8l'Vallt, the presumption of malice is then rebutted, and the onus of proving actual malice is thrown upon the plaintift'S.
1    Compare in English law the statutes agatnn • -dtJ.um magnr.tum.'
1 See Savile "·  Jardine, a H. m.  53a; Lumley"· Allday, r  Cr.  aud Jer. 301; Hopwood fl. Thorn, 8 0, B. 316. • Defamation WIii tJ.ao a common ■ub­ jeot, for spiritual -,	and the fact that it WIii ao u:plaini the role of the common law that no action lies for word■apoken unlNa they impute a crime, or.nlate to a mau'a profea■ion or kade, or oauae apeoial damage.' Stephen, Hi■tory of the Criminal Law in Englaud, ii. p. 409.
· Where a privileged oommumcation, by being oarel-1.y plaoed in a W?Ong mvelope, waa published in a quarter to which the privilege did not euend, it
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CBAP. xL If, however, this can be proved, the plea. of 'privilege ' is unavailing 1• Statements made in the course of judicial proceedings or to a person having an interest in their being made, fair report. of trials or legislative debates, fair com­ tnents on public men, and fair criticisms of literary and artistic productions are held to be privileged.

Exerolae of		IV. The next class of rights is of a vaguer character  and righta.	of a wider range than those which have already been con- sidered. Every one is entitled without molestation to performordinary

all lawful acts and to enjoy all the privileges which attach to
him as an inhabitant of the country in which he lives.
Livelihood. 1. The most specific right of this kind is to the unmolested pursuit of the occupation by which a man gains his livelihood. The English law upon this subject is thus explainei:l by Lord Holt:-' There are two sort. of acts for doing damage to a man's employment, for which an action lies; the one is in respect of a man's privilege, the other in respect of his property.     In that of a man's franchise or privilege, whereby he hath a fair, market or ferry; if another should use the like liberty, though out of his limits, he shall be liable to &11 action though by grant from the king. Bnt therein is the difference to be taken between a liberty in which the public hath a benefit, and that wherein the public is not concerned. The other is where a violent or malicious act is done to a man's occupation, or profession, or way of getting a live­ lihood. There an action lies in all cases.   But when one man doth damage to another by using the same employment, no action will lie, because one m.an has as much liberty to use an employment as another 1.'
Highwa:,a.      2.   Every one has a right to the free and unobstructed use
of the  public highways and of navigable rivers.  Not only is any interference with the use of them a public wrong, which
wu held that the presumption of malioe wu rebutted. Tomp10n "· Daahwood,
II  Q. B. Div. 43.
1 Bee Taylor 11. Hawldm, 16 Q. B. 3:11.
1   Keeble 11, Hiokengill, 11 Ban, 576, n.
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may be redressed criminally, but each one of the community CHAP. n has also a private-law right not to be inconvenienced by such interference.	This right has been held to be violated where
a traveller found his accustomed road blocked up, and was forced to go by a longer way to his destination ; where an omnibus was wilfnlly so driven as to hinder the progress of another omnibus; where damage was caused by a house which was so built as to intrude upon the highway, and where a vessel was injured by piles which had been driven into the bed of a river during the doing of some work and had been left ther41 after its completion.
3. Every one has a right that the machinery of the law, A.bU11e of which is established for his protection, shall not be maliciously	pro­ set in motion to his detriment, This right is infringed by the!::'

act known in English law as ' malicious prosecution,' the essence of which is that it is done bOth maliciously, i. e. from some motive other than that of bringing an offender to justice, and without reasonable and probable cause.     A prose-
cution, though it originated lJona fiiie, may subsequently
become malicious, ' if the prosecutor, having acquired positive knowledge of the innocence of the accused, perseveres malo aniflW in the prosecution, with the intention of procuring per neja, a conviction 1.'    A malicious arrest, malicious proceedings, to cause a bankroptcy, and abuse of a writ of execution, are acts   of the   same character 11•     The   vexatious institution   of a civil action was redreesed in the earlier Roman law by the 'calumniae iudicium,' which the successful defendant   might in his tum bring against the   dishonest plaintiff.     But by the time of Justinian almost the only restraint upon malicious or frivolous suits was the infilction of cost.a upon the losing party, and this is also the policy of the law. of England 3.
1 Fits-John e. Mackinder, 9 C. B. N.B. 531.
1 Cf. Quarts Bill Gold Mining Co. e. Eyre, n  Q. B. Div. 674-
1   It He1JU1 that there may be -	in which a oombination of malioe, groundlennea, and Bpeeial damage will entitle a defendant to an action; - Williams, J.,   in   terell e, Jon•, 11  C. B.  730.    A.ocording to the older law the plaintil'found pledgel, who were ameroed if hfa claim WM not 1111tained.
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Sometimes the plaintift' is compelled to give security for the costs for which he may become liable in cue he should lose his action 1•
V. Many of the rights which have hitherto engaged our at.t.ention, although of the highest importance, relate to no tangible ext.ernal object. One's good name, for instance, though invaluable, may be regarded from this point of view as an 'airy nothing.'    The aame remark will not apply to the group of righta which we are now about to consider. Proprietary rights are extensions of the power of a person over portions of the physical world. These rights, like all others, are made available by means of the acts or forbear­ ances of the person of incidence ; but Bllch acts or for­ bearances are, in this case, due with especial reference to an
-object, or thing, from which the person of inherence derives
some advantage9•
It is not every portion of the material world which is capable of being thus appropriated. The air, the sea, and the water of rivers are for the common use of all men, but belong to none. Most things, on the other hand, are capable of B11bjection to the human will, and in them proprietary righta may be acquired which vary in e:xt.ent from absolut-e ownership to a narrowly limited power of user.   The essence of all such rights lies not so much in the   enjoyment of the thing, as in the legal power of excluding others from interfering with such enjoyment.   'If   a man were alone in the world,' sa19 Kant, 'he could properly hold or acquire nothing as his own ; because between himself, as Person, and all other outward o}oects,.aa Things, there is no relation8.' The relation is be ween him and other people whom he excludes
1 Such ll80Ul'ity, under Uie name ' cr.utio iudioatum aolvi,' ia OOJIIDMlllly ex­
acted on Uie Continent, from a foreign plalnWI'.
· Supra, p. 77.
1 Rechtalehre, Werke. vii. p. 6o. •:Meln-Daejemge womii ich ao verbunden bin daea der Gebrauoh den ein A.nderer ohne meine Einwilliguug TOD Dun maohen miicht,e mioh llidnn wilrde.' lb. p. 44- •
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from the thing. The whole class of rights may be said to be OIW'.:11. an	ext.ension   of the   advantage   which a man has when   a physical   object is actually   within   his grasp.    .As was well observed by :Bentham :-1 The savage who has hidden the
game that he has killed may hope to keep it for himself, so long as his cave is undiscovered ; so long as he wat.chea to defend it, or is stronger   than his rivals;   but that   is all. How wret.ched and   precarious is such a poaseaaion 11'    In an advanced state of society a man is secured in the exclusive
enjoyment  of  an  object  to an  ext.ant far beyond what he
can assert for himself by his own force.   His personality, as some writers would say, is ext.ended over a wide circle of matter.
What had up to this time been a  mere fact now begins, Degre. of
by the  aid of the  law, to aaaume the  character of a right. the right.
In  ita lowest form it  is a right of Possession, in its highest form a right of Ownership. The form.er is indeed included in the latter, but inay abK> exist apart from it ; in which case its nature is so peculiar that some deny it  to be a right at all.
The owner of an object has, as we shall see presently, the
right, unleaa he has expreaaly parted with it, to the possession of that object.    But a person who is in   posaeaaion, merely as a matter of fact, has abK> a right to continue in poasesai.on, and to be restored to poeaeaaion, should he have been deprived of it ; and this sometimes even as against the owner. ·
The right of the owner to possess is technically called the P-1on.
'iua possidendi.' The right of the possessor to continue to possess is called the I iua posaesaionia.' In order to ascertain what the right is, if any, which results from possession, it is necessary to enquire what that posaeasion is which is recog-
. niaed as having legal consequences. Thia, as Bentham says, 'is no vain speculation of metaphysics. Everything which is moat precious to a man may depend upon this question : his property, his liberty, his honour, and even his life.   Indeed

1 Bentham, PriDoipee du Code Civil, par Dumont, o. ix.  •
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in defence of my possession I may lawfully strike, '!'ound and even   kill, if neceesary1.'       The ascertainment of the   nature of legal pOBBeBSion is, in fact, indispensable in every depart­ ment of law. It is as essential to the determination of international controversies a.rising out of the settlement of new countries, or to the conviction of a prisoner for larceny, as it is to the selection of the   plaintiff in an action of trover or trespass.    It is therefore not BUrprieing that the literature of the topic is a very large one, and its intricacies not a few. We shall endeavour to present it in as simple a form as possible.
A moment's reflection must show that 'poeeeBBion,' in any sense of the   term, must imply, first, some actual power over the object poBBeBBed, and, secondly, some amount of will to avail oneself of that power.    Neither the mere wish to catch a bird which is out of my reach, nor the mere power which I have, without the least notion of exercising it, to seize a horse which I find standing at a shop door, will BUffice to put me in pOBBeBBion of the bird or the horse. The Romane, by whom this topie was treated with great fulneee and subtlety, describe these essential elements of poeeeesion by the terms 'corpus' and 'animus' respectively.
1. The corporeal ele:rnent   presents   the   fewer difficulties. To be the poBBeBBOr of an object a man must have it so far under hie control as to be able to exclude others from it, but for this purpose there is no need of act11al contact 1.	A soldier lying on the ground, with hie rifle within easy reach of   him, is in poeeeeeion of the rifle.	The purchaser of a quantity of wheat is put into peeeeBBion of it by being given the keys of the warehouse in which it is stored 3, and the donee of an estate may take poBBeBBion of the whole by entering upon . any one portion of it, or even by having the land shown to

1 Bentham, Works, v. P• 188.
1  'Non enim.ootporeetaotu [tactul]-estapprahenderepouellionem,
· eeleti&m. oculla et afl'.mu.' Paul111, Dig. :di. a. 1. § u.
I   lb.
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symbol of the	and its content.a.	The   error of
attributing this. if!W/t		he Roman jurists was conclusively shown by Savigly1 ;  a.	it obviously need never be resorted
to if we accept, as thl corporeal element in possession, the
power to exclude others from the use of a thing, rather than \ any actual contaet with it.
On the same principle a man who has purchased goods ac­ quires possession of them by their delivery at the house where he is residing, though no one has touched them on his behalf8• He does not acquire possession of a treasure or other object which is buried in his land, since this is not within his exclu­ sive control in the same way that a house is, unless he actually digs it  up'  ;  nor of  a  wild  animal which he has wounded, till  he  actually  ca	it 1, The distinction between  the cases tarns upon the     eater  or less  probability of the  power to  exclude  others		the object being interfered with. 'Every one will aclmo			that a wounded hare may easily get away from him, or that he may seareh in vain for hidden. treasare so long that some one else may forestall him ; but that the sanctity of  his  houe  should  be  interfered with by ferce, or that in the short space of time neoessary to enter an adjoining field, a  new possessor should spring up, who was not previously to be seen, are circumstances so improbable that no one  would  take  their  probability  into  consideration 8.' The distinction must obviously be a fine one. On the  one hand, it has been held that when fish were nearly surrounded
. by a seine with an opening of seven fathoms between the two ends, at  which point boat.a were stationed to frighten them

1 Dig. vi. I. 77, and 18. § a ; :di. a. 3. 1.
I   Recht dell Beai.U., § 16.
I   Dig. :di. a. 18;   :uiil. 3. 9· a.	' Ib. :di. a. 3· 3·	• Ib. :di. I. 5.
· S.'t'ipy, § 19.
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OBAP. n from escaping, they were not reduced to possession   as against a stranger who rowed in and helped himself.    On the other hand, it has been decided that the custom of the American whalemen in the Arctic ocean is a good one, which gives a whale to the vessel whose iron first remains in it, pro­ vided claim be made before cutting in 1• 1£ an object be under the control of a servant, exercised on behalf of his master, it is under the control of the master.
ADimUL		- When the mental element in posseellion is manifest.eel in it.s lowest degree, the holder of the  object goes merely to the length of meaning to protect it against violence, without any assertion of a right over it on his own behal£ The in­ tention of a servant who is entrasted with the property of his master is admittedly of this nature, and is fitly described as 'representative1.'
A higher degree of int.ention is exhibit.ed by those persons,
other than. servant.s, to whom object. are delivered for various plfrposes.   A  borrower,  the  lessee  of  land, a  usufroctuary, a carrier, all intend to dispose of the object over which they are given a control otherwise than  as  they  may  be  from time  to time directed, although  none of  them  deny the  title of the person who has delivered the objects to them to be still out.standing. The amount of possession which has passed to each of them-and some  amount  has certainly  paaecl­ may be called ' derivative.'
The  highest degree  of  intention  is a  denial  of  the  right of any other than the possessor himself; inasmuch as the possessor means to  pay  no  regard  to any other right  than his own.   This    the intention manifested, on the one hand,
1 Younge. Hichena, 6 Q. B. 6o6; Swift e. Gift'ord, :a Lowell,   no;   cited hi. • very valuable article upon POUNllion oontn"buW by Mr. Juatioe Holm.ea to the Amerioan Law Review, vol. :di. See r.lso hla 'Common Law.'
p. 2o6.
· So if goods are atolen from • aervant, they ue r.lleged hi. r.n English inclicmnent to be • the property,' i.e. hi. the po118111ion, of hi■maa.-. The new offence of embezzlement wu oreated to meet the - of misappropriation by • aervant of goods delivered to him for hiB JllUtllr, but of which the latter had not yet taken poeaeaion. Bee 39 G. DI. c. a5.
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by a person who thinks ]:rimself, rightly or wrongly, to be ClBAl'.:u.
the owner of the object in question, and on the other hand
by a thief who well knows that he has st.Glen it.
Aa to posseesi.on accompanied by the lowest and highest degrees of intention there is no difference of opinion and little difficulty. It is conceded on all sides that in the first case poeseBBion is wholly absent 1, while in the last case, whether the holder believes himself to be the rightful owner of the object, or having merely found it means to keep it, subject to the possibility of the owner making his appearance 1, or ha-ving stolen it means to keep it against all comen 8, posses­ sion is fully present, and was in Roman law protected by the Interdicts, against any one from whom it had not been
aoquired 'vi clam aut precario.'   The doubt arises with refer- Deriva. ive
ence to the intermediate case of what is distinguished as po1191111on.
•derivative• possession ; when the intent to dispcse of the object is limit.ad by a distinct recognition of the outstanding right of another. A.asmning tha only one person can, in the fullest sense, poseeas the same object at the same time, 'n.on magi& enim eadem possessio apud duos esse po st, 411&111 ut tu stare videaris in eo loco in quo ego sto, vel in quo loco ego sedeo tu sedere videaris ',' it becomes necessary to enquire whether the bailor or the bailee, the landlord or the tenant, the  proprietor or the fructuary, are  to be regarded
as poesessors. The theory of Roman law was that bailees, Roman tenanfJI, froctuaries, and other persons whose intent was of tlieory. the a.me kind, were not possessors, though  they might be
1 B. e. Hey, C. a.nd K. 983 ; but aee al■o Moore e. RobiDII011, :a B. a.nd Ad.
· Dig.:zliii.17. :a; Armoryw. Delamirie, 1 Sm. L. C. 301; Dioey, onPartiee,
p. 355.
1 • Pro po■BNIIJ"8 vero po■aidet praedo, qui interrogatu cur po■aideat re­
lJIODIVU Ii\   quia po■aideo, •••   neo ullam ca111am aioui■po■ait dicere.' Dig. v.   3. 11-13-     'luna enim a.n iniUM adverau oeteroa in hoo edicto [so, uti   po■idetil] mhil refen, qualiscunque enim   .	hoo ip■o, quod eat, plus iuri■habat quam file qui D.OJl po■aidet.' lb. :zliii. 17. :a.
Dicey, OD. Pa.rtiel, p. 356, quotea Crompton, J ., in Buokley "· Gl'OIIII, a:a L. J.
Q. B. 131, •   probably ■apporting thi■view u to thiev•.
1 Dig. zli, :a, 3. 5- ct Reynolds 11. Clarlte, :a Ld. Raymond, 1399,
)[

162	PRIVATE LAW: RIGHTS 'IN	REM.'



[image: ]



T_eu.to,n.io

said 'in possessione esse,' 'naturaliter possidere,' 'corpo­ raliter tenere,' ' alieno nomine possidere 1.' Their position approximat.ed to that of a servant. Laclcing the 'animus domini,' which, it is necessary to remember, meant the intention, not of being owner, but of aciing as such, they could not claim to have their possession prot.ect.ed by the Interdicts 1,
A different view seems to have guided the jurists of the Teutonic races.    The intention of the derivative possessor to exclude every one other than the owner from the control of the object, though falling short of the 'animus domini,' was thought Sllfficient to entitle him, and him alone, to real remedies analogous to the Interdicts.   Under the Salic Law the person from whose custody cattle were stolen, irrespec­ tively of his having any further interest in them, seems to have been the only person entitled to have them restored to
him; and Bl'Mlton says that, in suing for stolen goods, it
makes no difference whether the goods belonged to the plaintiff' or not, provided only they had been in his cus­ tody a.
Whether or no the 'derivative' possessor is to be regarded as 'possessor' in the fallest sense, there is no doubt that he has at any rate, in most cases, a possessory interest which the law will recognise, and for any interference with which he is entitled to redress by way of damages. The test of his having such an interest was said by the Roman lawyers to be whether or no the safety of the object possessed was of importance to him. This may occur in two ways ; either because the object is directly useful to him, as is a pledge to a creditor', or a slave to a person who has a
1 'Nao idem eat poaidere et r.lieno Domine pouidere.' Dig. :di. :a, 18,
1   Except in   e    cue   of    e   • emphyteuta,' the holder of a pledge, the
· pncario tenem,' md e  'aequerier.'  S&vigny, § 9.
I   'Dum tamen de OUMJdia ■ua.'    Bract, fol, 151,    Cited by l!rlr, Janee
Holmes, iD e A.merioan. Law Review, u. •·
· • Quia expedi, ei pignori potiu■ inoumbere 411&1D in per■onam ■gere.'
wt.iv, 1. 1+
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usufruct in him 1 ;   or because the   loss of it   renders him OBAP. u,
liable to an action for not having kept it  safely, as would  be the case with a hirer, a borrower, or a tradesman who has goods given him to repair. A depositary, since he does not guarantee safe-keeping, 'ctlStod:iam non praest.at,' has no right of action against any one who steals the deposit 1,
The view taken by English law of the rights of' derivative' EngUah
possessors is not dissimilar.   ' In all these instances,' says law,
:Blackstone, ' there is a special qualified property transferred from the beilor to the bailee, together with the possession. And on account of this qualified property of the bailee, he may, as well as the bailor, maintain an action against 81lCh as injure or take away these chattels.    The t.ailor, the canier,
the innkeeper, the agisting farmer, the pawnbroker, the dis­
treinor, and the general bailee, may all of them vindicate in their own right this their possessory interest. For being respollSl'ble to the bailor, or if the goods are lost or damaged by his wilful default or gross negligence, or if he do not deliver up the  chattels on lawful demand, it  is therefore reasonable that he should have a right of action against all other persons who may have purloined or  injured  them;  that  he  may always be ready to answer the  call of the  bailor8.'     In what are called ' simple bailments,' i. e.  those  in  which  the  bailor is at liberty to resume possession at any moment, either the bailor or the bailee may sue for any interference with the object bailed, but when during the bailment the right of the bailee is good even against the bailor, the former can alone sue for any interference with his possession.
The motives which have induced the law to give protec- Reuona
tion to the fact of possession, whether of the fullest or of::=
don.
1 •Fruotuari111 aget de fructib111, vel quanti interfuit eiua furtum non-• proprietari111 vero aget qnod interfuit ei111 proprietatem non - ■ubtractam.' Dig. :dvii. a. 46.
1  ID■t.iv.1. 17.  But hemaysometimeareooverdamageafor 'vi bona.rapta.'
Dig.:dvii. 8. a4.
I   3 Comm, 453•
J,l 2
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OJUP. xi. the  ' derivative'  kind,  are  not mr to seek.  Some  writers have however thought it necessary to discover a somewhat mysterious exp1anation of what might otherwise have ap­ peared  simple  enough.   ' The  ground  of  this  protection,' says  Savigny, • and of  this condition  similar  to  a  right, has to be ascertained. Now this ground lies in the connection between the above condition of fact and the  party  pos­ sessing, the inviolability of whose person extends to those sorta of distmbance by which the person might at  the same time be interfered with. .• The case occurs where the violence offered  to  the  person disturbs or puts an end to possession. An independent right is not, in this case, violated, but some change is effected in the condition of the person to his pre­ judice; and if the injury, which consists in  the  violence against the person, is to be wholly effaced in all it.s conse­ quences, this can only be effected by the restoration or pro­ tection of the atatua gwo, to which th violence extended itselfl.'    The same view is  also to be found, where  anything so abstract would SC&l'C8ly be expected, in a volume of Meeson and Welsby's &ports. 'These  rights  of  action,'  said  the Court of Exchequer, 'are given in respect of the immediate and present violation  of  possession,  independently  of rights of property,   They a.re an extension of that prot.ection which the law throwa around the person 1.'
Place o!     .As to the   place which the doctrine of possession should
P0118e811on	•	bod f	,_	S	•	•	f	• .	.._, ,	.
in the oor- occupy m a	y o  aw,	aVIgny 18 o opllllon wat smce pus iuria. it only comes in question as a condition to the gnmting of Interdicts, it  belongs  to  the  department  of  ' obligationes  ex maleficio.'	By what has preceded, it will have sufficiently
appeared that we agree rather with those who, like Alciatus,
Halm and Gans, class possession among the ' iura in re.'
Orbit.		The orbit of the  right may be inferred from a list of the acts which a.re recognised as infringing it.   Among the acts so recognised in English law are those long known as ' tres­ pass' and 'conversion.'  A 'trespass to goods' would oonsist
1 Savign7, § 6,	1 Bogen 1', Spence, IJ  ]I[. u.cl w. 581.•
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in their removal or injury, but might be justified, as done in CHAP, xi.
the exercise of a rightful ' distress,' or in self-defence ; while goods would be said to be 'converted' by any one who wrong- fully assumed to act as their owner.
The 'ius possessionis' comes into existence whenever the Commence­
corporeal fact of capacity to exclude others from an object ment.
is coupled with the mental fact of intention, either to act with reference to it as owner as against every one but the owner himself, or to so act as against all the world.
When the intention is of the lower type the  possession,
which we have called derivative, WBB protected at Rome only by  personal  actions.   When  intention  of  the   higher  type is present there is poesession properly so called, which the Romans protected by real remedies.  It  is obvious  that in either case the ' ius po88888ionis,' although it may not be rightful, ' is a legal right ' in the sense in which we  have defined the term in.an earlier chapter 1•
The corporeal ana mental elements of the act of acquisition may be separated, as where the former is exercised by an agent and the latter by his principal ; or both may be
exercised by an agent, who has general authority from, or whose acts are subsequently ratified by, his principal 9•
The right  of  possession  may be  of course  extinguished Termina­
by an express abandonment of the  object, but  it is  necessary tion. to examine how  far  any  tacit  relaxation  either  of  the  cor- poreal control or  of  the  mental  intention,  upon  which  its original acquisition depended, may have the same effect.
Loss of control is of  itself fatal to possession.	The control need not, however, be in constant exercise, provided that no adverse control has been successfully set up in   opposition to it.	It is only necessary that it should be capable of being reproduced.	A man may leave in the winter a pasture which he only uses in summer, or may leave his farm in the care of a bailiff while he goes on a voyage.		In neither case is   an   end put   to his control of the   pasture or the  i   Supra, p. 69.		I   Savigny, § :16,
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ORAP. :u. farm, till some one seizes the unoccupied pasture, or till the farm is held adversely to him by the bailiff or by an intruder 1•
In like manner possession may be preserved although an intention to possess is not in constant activity.    It continues till the intention is negatived by a new act of will opposed to that by which the possession was acquired. The mere non• consciousness of the intention, even in the case of a person who has become lunatic, does not interfere with the con­ tinuance of possession.
Qaui-.	The doctrine of possession has been extended, under the name po1111111on. of 'quasi-possession,' to the control which may be exercised over advantages, short of ownership, which may be derived
from objects.	A right of way, an advowson or perpetual right
of appointment to a benefice, and similar rights, the nature of which will shortly have to be explained, are 8118C8ptible of a quasi-possession, the rules for which are analogous to those which govern possession properly so called.
Ownenhip.    It is a great advance in civilisation when law throws around the mere fact of possession that protection which the possessor could previously have won for it only by his own right hand. It is a still further advance when law gives a man that far ampler measure of right over an object, quite irrespectively of his having any actual control over it, which is known as
1 Ownership 1.'
The higher is no doubt  a development of the lower right.
· Dominium rerum ex naturali possessione coepisee Nerva Deflni-  filius ait 3.'      It is usually defined as a plenary control over an tiou. object. • Das Eigenthum ist eine totale Herrschaft iiber eine
1 An except.iOJ1 to rule wu iDvoduoed into Boman law Oil ground.I of polioy.   It. wu II legal fiotiOJ1 that. Uie	iD 1uch cuea u thOH ment.ioned, though cliapoBBe.ed iD point. of fact., wu not. to be regarded u dill· poBBCl8lllld t.ill he had received notioe of what. had ocourred. Dig, :di. ll, 46 ; ib. 3. 7 and 8 ; Savigny, Beaits, § 33.
1 So that. Ulpian goea BO far u   to •1:    • Nihll oomm.une habet. poueuio
cum propriet.at.e.'  Dig. :di, ll, U,  I, 1 Dig, 41, a, I, I,
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Sache1.'      'Lapropri  est le pouvoir juridique plein et entier  CHAP. :u ..
d'une personne sur une chose corporelle ; ' ' Le pouvoir de droit d'une personne sur une chose d'apres to11S lea buts rationnels d'utili possible, inherent. A sa nature1.'
The right or ownership is, however, unlimited only in com- How

p.anson WI"th

oth er. ng hts

over  obu"-=...wL-·

In  accordanee  w·itb limited.

the maxim 'sic utere tuo ut alienum non laedas,' it must always be enjoyed in such a way as not to interfere with the rights or others, and is therefore defined in the   French Code as ' le droit de jouir et disposer des choses de la mani re la pl118 abeolue, pourvu qu'on n'en f'asse pas un usage prohiM
par lea lois ou par lee reglements3.'  It  may also, as we shall see hereafter, continue to subsist although stripped or almost every attribute  which  makes it  valuable, in  which  condition it is described in Roman law as 'nuda proprietas.' A really satisfactory definition or a right thus wide, yet necessarily limited in several respects and conceivably limited in many more, has perhaps  never been  suggested.   It  is  difficult  to do more  than to describe  it,  with Austin, as a right  ' over a determinate thing, indefinite in point of user, unrestricted in point of disposition, and unlimited in point of duration'·'
VariollS attempts have been made to enumerate the at- Component
tributes or powers or an owner.  He is said to have rights, right.a.
'utendi,' •:fruendi,' 'abutendi,' •troctus percipiendi,' 'possidendi,' ' alienandi,' and 'vindicandi.' But what has to be said with reference to the orbit, or contents, or the right or ownership may be conveniently arranged under the three heads of possession, enjoyment, and disposition.
1. Of the right to possess, little more need be said than P0111811ion.
that it includes the ' ins vindicandi,' and that it is inherent in ownership unless expressly severed from it, as is the case when the owner has let, lent, or mortgaged his property.

l Pnahta, lnat. U. p. 581.
1 Ahrem, Droit Natunl, U. p. 1-43; of.' Domin111 inolpit ple11111D hr.here in
N   pcMltatem,'    Inn, U. ++
· Ari.  H+	• Juriaprudenoe,u. p. 477; or. iii. p.a.
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- The right of enjoyment implies rights of tlSer, and of acquiring the f'ruit.s or increase of the thing, as timber, the young of cattle, or soil added to an estate by alluvion. The right is limited only by the rights of the State or of other individuals 1•
The State may of course, as is sometimes said by virtue of it.s 'dominium eminens,' take such portions of the produce of property, or even of property itself, as it may think fit ; or it can prohibit any particular use of the property, e. g. the growth of tobacco upon land in England and Ireland 11, or the carrying on of noxious trades in towns. The rights of the owner may also be limited by those of his co-owners, if the property is held jointly, or by those of sbangers. The owner of land, for instance, may be restrained in the interest of neighbouring owners from dealing with it entirely at his pleasme ; and this either in consequence of some exceptional advantage, Bllch as a right of way, which may have been conferred upon another ; or in consequence of the ordinary, or, aa it is sometimes called, 'natural ' right of his neigh­ bours not to have their land deprived of its aooustomed support from the land adjacent, to receive the water of a stream, or the like.
3. The right of disposition carries with it the right of alteration or destruction, and also the right of alienation. Some objects are of course practically indestructible. The alienation may either be total, when the right itself, or partial, when a fraction of it only, is transferred.   Alienation for certain purposes is sometimes forbidden, e.g. in fraud of creditors, or in mortmain.
Ownership is exercised, in its primary and fullest sense,

1 In the 1aDguge of Sooklh law, it m111t Dot be 1118d i•-latiotlM eioitli.
Erik. Inn. ii. I. a.·
1 By u Car. II. o. 34. On the priDolple that when privaile property ia atl'eoted with II public intereet it -		to be i4ww pri"'"',- Lord Bolt, De peril.bus maria, 1  Karg. X..w Tracte; &Dd on the -11	applioatioa of ._ principle iD the grain 'elevab' -,	eee Humm"· IlliDoia, 4 Otto, 113-
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over physical objects only.	It is also exercised, in a secondary CRAP. xr.
and conventional sense, over certain collections of rights which it is convenient to treat upon the analogy of physical objects. In the primary sense of the t.erm, a man may be owner of a house, in the secondary sense he may be owner of a patent for an invention.	The object owned is in either case described as 'property,' which is defined by Mirabeau as signifying 'un avant.age confere par lee conventions sociales 1.'	The terms 'ownership' and ' property' are sometimes also used in a third, and still looser sense.	The sum-total of a man's fortune, including not only the ol:oecta of which he is owner, but also the value of any claims which he may have against other persons, after deducting the amount of any claims which might be made good against himself, is described as his ' property,' and he is said to ' own '  it 1•
It will be deeirable to diBC1lB8 each of these kinds of ' pro­ perty ' separately.

1. It is not every phylical object that will answer the ble description of property, as being 'un bien mathiel sajet au obJecw. pouvoir imm&liat d'une personne 8.'	Some things are in
their nature incapable of appropriation. Air and, in most cases, water' are for the free use of all mankind. Objects which are capable of becoming property are divisible upon various principles, as has been already explained 11•
1   mn. Parlamentaire de la IUvolution .	t. iz. p. :,90.
· The Rom&n uae of the term •res' wu equally ambfguo111. Sometimes it iB the thing naelf (rea oorponJie), IIOlD8timell the right over a thing, or even to the perfomumoe of m aot (rea moorporaliB). Of. ■upra, p. 84,  With the 1118 of the term, u covering a mere rlght to performance, of. the Coda Civil (Art. 529) ; '■ont meuble1 par la dlltermmatiou de la loi, lea obligatiom at lldlaDI qui om pour objet de■aomma■exfgible1, &o. ; ' and the definition of
· Pn,perty' in 44 and 45 Viat. o. 41. I 1, 111 mcluding •u.y debt, md anyWng in action. and any othar right or intereBt.' Of. alllo 45 and 4,6 Viot. o. 39.
11. +L  On the qullliion whatherahum in a Company _,   'good■' under the
Banb-upiioy Am, -    Colomal Bank "• Whinney, in Ch. Div. H July, 1885.
I   .Ahrena, Coma, iL p. n7.
· But 188 Ormerod 11. Todmorden Mill Co., II Q. B. Div. 155.
I   Supra, p. 87.
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The right of the owner of a physical object is of course modified by the character of the  object.  His  right  is in general that the object shall neither  be taken  away  from him, nor impaired in value, nor shall his title to it be weakened. Among the  acts  by which  his right is infringed are those known to English law as conversion, detinue, tres­ paBB, and nuisance.


Intangible	2. We have already mentioned that the idea. of ownership properly. has been so far ext.ended as to make it applicable to certain closely coherent masses of rights ; which are thus, by a legal
fiction, treated, for certain purposes, as if they were hmgible
objects 1•
Patenta.		In modern times the inventor of a new process obtains from the State, by way of recompense for the benefit he has con­ ferred upon society, and in order to encomage others to follow his example, not only an exclusive privilege of using the new process for a fixed term of years, but also the right of letting or selling his privilege to another. Such an  indulgence  is called a  patent-right, and  a  very similar  favour, known  as
Copy-right. copy-right, is granted to the authors of books, and to painters, engravers, and sculptors, in the   productions of their genius.
Trade-	It is a somewhat vexed question whether a ' trade-mark' is to marb.	be added to the  list of intangible objects of ownership.	It was at any rate so treated in  a  series  of judgments  by Lord Westbury, which, it seems, are still good law.	He says, for
instance, ' Imposition on the public is indeed necessary for the plainti11"s title, but in this way only, that it is the test of the invasion by the defendant of the plaintift"s right of property1.'

1 'The noUon that nothing ia properly which cannot be ear-marked and reoovered in detinue or trover, may be vue in an early stage of IIOCliety, when properly is in ita lfmple form, and the remedies for violation of It are allo simple, but it is not vue in a more oi'rilised atate, when the relations of life and the lntereata arising therefrom are complicated.' Erle J., in Jefl:riea "· Booeey, 4 H. L. Ca. 815. But see contra Polloolr. C. B. in the _. cue, and Windaoheld, Pand. i 168.
·• Ball "• Barrow, 33 L. J. Ch. 30.f.
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It was also so described in the 'Trade Marke Registration Act,' Ollil. x,.
18751,as it was in the French Jaw of 1857 relating to •Marquee de &brique et de commerce 1.'	The extension of the idea of ownership to these three right.a is of comparatively recent date. Patent-right in England is older than the Statute of Mono- polies, u lac. I. c. 3, and copy-right is obscurely traceable previously to the Act of 8 Anne, c. 19 3, but trade-marks were fi.nt protected in the present century.	VioJations of this sort of property are described in English Jaw as • in­ fringements.'
With such intangible property should probably also be FraDCmlel.
clusified   those   royal   privileges   subsisting in   the   hands of a subject which are known in English law as • franchisee,' such as the right to have a fair or market, a forest, free- warren or free-fishery.
The once well-known privileges described in German law as 'Bannrechte,' e.g. of having all the com of  the  neighbour­ hood brought to one's mill to be ground, • Miihlenzwang,' all the bread brought to one's oven to be baked, • Backofen­ zwang,' and the like, belong to the same category.
3. A still bolder fiction than those jllBt considered was
i-.3,4,5.
1  Thil view ia farlber C011J1tenanced by I 2 of the Trade Marb Regiamtion Act, 1875, which providel that a Mark can be llllligned only together wit.h t.he IO(ldwill oft.he buineu ooncemed. The 'Patenta, Designs and Trademarb Act, 1883,' 46 and 47 Viet. I 57, which hu napeneded the earlier Statutes upon t.heee 111bjeota, apeaka of t.he •oopy-right' in a trade-mark (i 76), and of the 'proprietor of the pr.tent, oopy-right in the deeign, or trade-mark' (i 87). It may be noted that, umler thia Act, a pr.tent right will be IO(ld u apinet t.he Cll'OWD (I 26).
· On the ourio111 qu•tion of a copyright at oammon law, - the cue of Jel'ri• "• :Booaey, u. 1.,  which decided, overruling Donaldaon "· Beckett, 2 Bro. P. C. 129, apinn a COllliden.ble weight of judioir.1 opinion, unfavour­ ably to the exiatence of any ■uoh right, at any rate IUD08 the Statute of Anne. Cf. t.he Report oft.he Boyr.1 Commi1Bion on Copyright of 1878, embodying a draft Digest of the mating law upon the subject, by Sir J. F. Stephen. On lhe qnation of a eommon law copyright in an orally delivered lecture, -
.A.bernet.hy "• Hutahin■on, 1 Hr.11 and Tw. 28; Nichol■"· Pitman, 26 Ch. D. 374; and Sime•· Caird, decided 1885 in t.he Scotch Conn of Se■aion. Of. Dall011, t. :d. P. a. p. 187.
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familiar to the Romans.   All that a given individual can be said to be worth, reckoning together not only all his right.a of ownership, but also the value of any claims which he maf have against others (' bona activa '), but deducting the amount of any claims which others may have against him (' bona passiva'), is sometimes said to be his 'property,' and he is said to be the 'owner' of the whole complex mass of right.a 'in rem' and 'in personam,' Iese deductions 1•
Such a totality of property has been described by the phrases 'bona,' 'patrimonie,' ' avoir,' ' estate,' ' aeeet.s,• 'Ver­ mogen.' The last-mentioned term. has been defined as 'alles was une zueteht oder gehort 1 ;' also as 'der lnbegrift' der Rechte einer Pereon die einen Sachwerth haben, oder deren Werth sich in Geld anechlagen Iii.est 8.' Such a mass of pro­ perty, should it.a subject die, becomes a 'hereditae.'

Although some few modes of acquisition, or ' titles,' are applicable to all three classes of property, each class has also a set of modes of acquisition appropriate to it.self. It may be convenient to mention the special modes first, those, namely, which are respectively applicable to the acquisition of physical object.a, of groups of right.a treated as if they were physical objects, and of complex masses of right.a and duties.

Physical objects, 'res corporales,' 'res quae tangi poseunt,' are capable of being acquired in a variety of ways, which are either ' original ' or ' derivative.'
1 'La notion de la propri en .Iara identiiUe avec celle de l'avoir, quoique n faille toujoura dlstinguer lea biena maUriels qui 10Dt immtSdlatement dam notre pouvoir de oeu parrapport auquela nou■avona dea droit■lli. faire valoir.'
A.hrena, ii. nr.    'Bona mtelllgun.tur ouiusque quae deduato  aere alleno
mperaunt.' Dig.I. 39. I. 'Bonorum appellatio, liout henditatia. uniTill'litatem quu.dam ac i111 IIUOOIIIIBlOIWI n non llingalu ree d9lllOlllfa-M.' Dig.I. 16. ao8. 'Bona autem hie, ut plerumg_ue ■olem111dioere, ita acaipienda mnt, univeni­
tatia ouiuque ■uccea■lODem, qua ■acoeditur in i111 demortui, IIUIOlpiturque elm rei commodum et inaommodum : nam live IOlvendo IIUDt bona, live non ■um, live damn.am habent, live luorum, live in oorpon'b111 IIUDt live in act.f.clllibua, in hoc loco proprie bona appellabuntur.' Dig. mvii.1. 3pr.; d. l, 16. 49-
1  Bildar, Ii. p. 139•	I PucJata, U, p. 301 j ol, 578,
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1. Original acquisition takes place either with or without ClllAP. xr.
0 •• al
an act of possession.	tion.
1.With snch an act, the right is gained by-
(a) ' Ooonpatio ; ' the  taking of what previously belonged With.
to no one : 'quod enim nullius est, id ratione naturaJ.i oocu- pouelllllon. panti oonceditur 1.'	Among   'res nullins' are wild animals ; derelicts, which on abandonment cease to belong to their
former owners ; the property of enemies ; and a ' thesaurus,'
i. e. • vetus quaedam depositio pecuniae, cuius non exsta.t memoria, ut iam dominum non habeat2.' It must be remem- bered that the right of the finder of such objects is by no means recognised as unqualified. Most systems of law hold that property taken from an enemy vests primarily in the nation, 'hello part& cedunt reipublicae,' a rule which is the foundation of the law of booty and prize ; and the right to capture animals ' ferae naturae,' or to appropriate a treasure- trove, is usually qualified by the rights of landowners and of the State itself.
(/:1) ' Specificatio ; ' i.e. the working up of materials belong­ ing to another into a new product. There is room for much difference of opinion as to the cases in which ownership ma.y thus be acquired by manufacture, and a long controversy was carried on between the jurists of the Proculian and Sabinian schools upon the subject.
(y) 'Fructuum perceptio,' i.e. the rightful taking of the produce of property by a person who is not owner of the property.
(i) Lawful possession, continued for such periods as may
be recognised by law as sufficient for the purpose.   So, in the older Roman law, the possession of an object which had been acquired l,ona fide and ' ex iusta causa ' gave in one or two years, according as the object was a moveable or an immoveable, full ownership of it, by the title called 'usu­ capio.' And so English law, which does not favour this title, practically transmutes long possession of real property into
l  Dlg. li, I. 3• P'•	I lb. 31. I.
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cau. n. ownership, by bringing to an end the right of the owner ; for by the Statute 3 and 4 W. IV. c. 27. s. 34, it is enacted that,
1 at the determination of the period limited by this Act, to any person for making an entry or distress, or bringing any writ of quare impedit or other action   or suit, the right and title of such person to the land, rent or advowson, for the recovery whereof such entry, distress, action or suit re­ spectively might have been made or brought within such period, shall be extinguished.'
This mode of acquisition, sometimes called I acquisitive Prescription,' must be carefully distinguished from ' extinctive Prescription,' or the ' Limitation of actions,' which, as will presently appear, causes not a transfer of a right, but merely the loss of a remedy.
Witho	!.l. The right is obtained without an act of possession
po8ll!lll10D. by-
(a) 'Accession,' when the owner of the principal object becomes also owner of its accessory 1•
Immoveables may accede, · or adhere, to immoveables, as
is the case when soil is carried from one bank of a river to another, 'alluvio,' 'avulsio ;' or an island is formed, 'insula nata,' and is divided between the riparian proprietors, or assigned to him to whose land it is nearest; or a river leaves its bed, ' alveus derelictus,' which is then shared by the owners of the banks.
Moveables may accede to immoveables. So beams and other objects fastened into a house become part of it by 'inaedificatio,' except so far as they come within the indul­ gence granted by the law of ' fixtures ; ' and trees and crops become inseparable from the soil in which they are planted by 'satio' or ' plantatio ; ' in pursuance of the maxim ' quid­ quid plantatur solo cedit.'
Moveables may accede to moveables, as an embroidery to a garment.   On the other hand, 'proprietas totius navis
1    It may be worth while to observe that ' acceasio' in Latin ill not the name
of a title, but signifies the aoceBBOry thing. Cf. Dig. nxiv. :i. 19. 1a,
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carinae causam sequitur 1.'	The role and the exceptions to OBAP. :u.
it were discussed by the Romans under the heads of' ecrip-
tura,' 'pictura,' 'partus ancillae,' 'adiunctio.'
(/3) ' Confusio' and 'commixtio,' which usually produce joint-ownership.
2. Derivative acquisition may take place  inter tnfJOI or Derivative
upon  death.  In the  former case, it  is often  described  as acquiaition.
'alienation,' or 'conveyance,'  and implies the  concurrence in the act both  of the  alienor  and the alienee.  ' In  omnibus rebus quae dominium transferunt,  concurrat oportet aft'ectus ex utraque parte contrahentium 1.' Such concurrence is a 'contract,'  in  the wider sense of that term, in  which it  has been defined aa ' the union of several persons in a coincident expression of will by which their legal relations are deter- mined 3.' Derivative acquisition of single objects upon death takes place by legacy or by ' dona.tio mortis causa •.'
Alienation inter fJivtn  required, according to Roman law,
not only the  agreement  of  the  parties,  but  also a  delivery of possession, ' traditio.' ' Traditionibus et usucapionibus do­ minia rerum, non nudis pactis transferuntur6.' On the other hand, a mere delivery, without a valid accompanying agree­ ment, was not enough. ' Nunquam nuda traditio transfert dominium, sed ita si venditio, aut aliqua iusta causa, praeces­ serit,  propter  quam  traditio  sequeretur 8.'  So  in   English law, the gift of a chattel, unless it be by deed, must be accompanied by delivery of possession, and 'livery of seisin' was essential to pass a freehold estate in land:  and in  the older French law, 'pour  qu'une  obligation  transmit  la pro­ pri , elle  devait	suivie  de  la  tradition.    Celui  qui
achetait une maison, par exemple, n'en devenait proprietaire que du moment OU la maison lui etait livree ; si elle etait
1 Dig. vi. 1. 61.	1 lb. :div. 'I. 55,
· Savigny, Obligationenrecht, li. p. '/,   Kant deSne1 oontract, in the aeme of oonveyanoe, u • Der Act der vereinlgten WillkUhr sweier Penonen, wodmoh iberhaupt du Seine d8I einen auf den Anderell flbergeht.' Becha­ lehre, Werke, vii. p. 71,
• Supra, p. 138.	• Cod. a. 3. 30,	• Dig. -4-1. 1. 31,
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livree a ane autre personne c'etait cette personne qui l'acque­ rait. L'obligation n'etait alors qu'an titre pour se :&.ire donner la propriete; le moyen d'acquerir cette propriete eta.it la tradition 1.'	•
As a general rule, however, in English, and, it seems, also in modem French law, the alienation is effected as soon as the alienatory contract is complete. A purchaser who chooses an article in a shop becomes the owner of it from the moment that he has agreed with the shopkeeper upon the pricell, Special formalities are, however, B11peradded to the consent of the parties in particular cases. Thus, according to the law of England, a grant of land must be under seal, and the assignment of a ship must be by bill of sale. On the continent the presence of a notary public is often needed to
·give validity to the act, or it has to be registered in a public
office.
Ulpian gives a list of the modes of acquiring physical objects, some of which are peculiar to Roman law. 'Singu­ larum rerum dominia,' he says, ' nobis adquiruntur manci­ patione, traditione, usucapione, in iure cessione, adiudicatione,
lege 8•'	.
Such property as may be had in inventions and in works of art is recognised by law only after compliance with certain formalities, which are intended both to bring to a test the merit of the inventor or artist, and at the same time to define the right for which protection is claimed. The in­ ventor has in England to present a petition to the Crown and lodge a description of the alleged invention at a public office. After a certain time has elapsed and opportunity has been given for objections to be made, letters patent are issued, granting to the petitioner the exclusive right of using his invention for fourteen years, a tel'J!?. which is sometimes extended. The patentee may by a registered deed a.ssign his
1 Code Civil, expliqu6 par Rogron. an. 7n.
1 Gilmour"· Supple, II Moo. P. C. 566,
· Reg. -  3; <If. Varro de R. R. ii. 10,
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right, or may grant licences for. the manufacture of the OBAP. u.
article to which it relates.
What is described as ' literary and artistic property ' is in general aoquired by producing and making public a work of literature or art, although till a copy of the work has been deposited or registered in a public office, the law in most cases gives it no protection. A copy-right is allowed not only in books, paintings, and sculpture, but also for easts, engravings, drawings, photograph,, and designs for articles, whether of ornament or utility. And the right may be 888ignecl.
A trade-mark is acquired by use followed by regietntion, and is capable of assignment.   The law of many countries will recognise foreign patents, copy-rights and trade-marks, and treaties are made to arrange the conditions under which this favour will be granted 1•  A franchise can be acquired only by royal grant, actual or presnmed, and may be assigned by deed.
Those complex masses of right.a and duties which are Compla
aometimes treated u property, grow up gradually round a ;:'      i
m&n as a result of the various circumstances of his life. duties. They are transferred from him, so far as they are ca.pable of transfer, by some form of universal B11ooeeeion 1•
Besides the ' dispositive facts 'which are thus proper to each Diapolit.ive epecies of property, there are others of quite general applica-= ap­ tion.	These are either 'voluntary,' or 'involuntary,' i.e. they plication. are the result   of   the act of at   least   one of   the   parties concerned, such as purchase, or gift, or testament, or are
the result of causes external to the parties, B11ch as the decision of a Court, or the operation of a rule of law upoa a given set of circumstances, such as bankruptcy, marriage,
1 A• 'International Convention for the protection of Ind\11triat Property,'
-	lignecl at Paria, on behalf of a nmnber of Powers, :io March, 1883. Great Britain acceded to it 17 March, 188+
1   .Supra, p. 135.
N
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Divestitive facts.

or proximity of relationshiy, It is hardly necessary to observe how large a space is occupied in every system of law by the definition of the right to succeed to property enjoyed by the various classes of heirs and next of kin, and how comparatively modem is the right to defeat the expectations of BUch persons by leaving the property away from them by will.	•
As something has been said in a former chapt.er of ' divesti­
tive facts' generally 1, it may be sufficient to add here that property of all kinds is lost not only by the death of it.s owner, but also by his ceasing to enjoy legal recognition as a person, a consequence which, under some systems, follows from

s entering into religion,' from conviction of serious crime, from outlawry, and generally from causes which produce forfeiture.   It may also be lost not only by the various forms of alienation, but also by abandonment.   It is of course lost by the destruction of the .object owned.
The modes of acquiring and losing ownership vary, it need not be said, with the progress of civilisation, the tendency of which is generally towards their simplification. The attention of the student of Jurisprudence should be mainly directed to those modes which he finds to be more ' constant' than the rest, most of which were recognised by the Romans as being institutes of the 'ius gentium 2.'
Modes o!	Ownership may be exclusive, or enjoyed in common with

ownership.

others, 'condom.·Jr·uum.'	In

th e latter case, e·1ther

each of


1   Cf. aupra, p. 133.
2   It may perhaps be worth while to compare with what ha.a been aaid in the text the claesification of the titles to property (thing•) which waa propoaed by
:Bentham. He reduces them to the following heada :-I. Actual  pouesaion; 2, Ancient poaaeeeion in good faith; 3. Pouesaion of the oontenu and produce of land; •· P0188Uion of what land aupporis and of what it receives ; 5, Poe­ aeaion of adjacent landa; 6. Ameliorationa of one's own property; 7. P0118811- aion in good faith with amelioration of another's property; 8. Exploration of mines in the land of another; 9. Liberty of fiahing in great waters; 10.  Liberty of  hunting  upon  unappropriated grounda;  II.     Conaent ;   n.   Suooesaion ;
13. Testament. TraiU., par Damoni, t. i. p. i76,
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the co-owners may have a quantitative share in the property, cnn. :u.
as is the case with English tenants-in-common, or no quanti- tative shares may be recognised, as in the Indian village communities.
In some systems a distinction is drawn between the strictly legal, and the beneficial, ownership of one and the BIUlle object, a distinction expressed in English law by the terms ' legal ' and ' equitable,' and in Roman law by ' Quiritarian ' and ' Bonitarian ' property.

One or more of the subordinate elements of ownership, each Iura in re
as a n·ght of possess1•on, or user, may be granted out whilet he aliena. residuary right of ownership, called by the Romans ' nnda proprietas,' remains unimpaired.	The elements of the right which may thus be disposed of without interference with the
right itself, in other words, which may be granted to one person over an object of which another eontinnes to be the owner, are known as ' inra in re aliena.'
The permanently important species of such rights are Claeeifioa­ ' Servitude' and ' Pledge.'	Two others, ' Emphyteusis' and tion. 'Snperficies,' were peculiar to Roman law, and may therefore
be dismissed in a few words.
' Emphyteusis' was the right of a person who was not the Emphy­ owner of a piece of land to use it as his own in perpetuity, teusil. subject to forfeiture on non-payment of a fixed rent and on certain other contingencies. The position of the 'emphy..
tent.a ' presents obvious analogies to that of a feudal tenant or
an Indian ryot. '. SuP.8rficies ' was the right •which one person Superlicie1.
might have over a building which, having been erected on the land of another person, became, upon the principle 'quid- quid inaedificatur solo cedit,' the property of the owner of the land.

We have seen that the rights of the owner of a given ServUadea.
piece of property sometimes involve a restriction on the rights of others to do what they will with their own.	Thua Ni
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OHAP. :1:1.   the owner of land unburdened by buildings is said to have a natural right' that no excavation shall be carried on either under it or so near to it as to cause it to fall away.     He has also a 'natural right' that a stream which reaches his land sball not be int.ercepted in its course through the land of his neighbour 1•
The earliest ' servitudes ' eeem to have been artificial ex­
tensions of such natural rights. They derive their Dame from imposing a sort of subjection upon the landowner whose rights they restrict in favour of his neighbour; or rather upon the plot of land itself in favour of the neighbouring plot, for it is said, 'non personae sed praedia debent 1.' The land which benefits by a servitude i, called the ' prae­ diom dominans,' ' dominant t.enement : ' the land which is burdened with it is the ' praedium serviem,' ' servient tene­ ment.•   These Servitudes, since they exist not for the benefit of any individual as such, but as giving increaaed value to a given piece of land, a.re called ' real,' ' pIMdial,' or ' appur­ tenant.' A later recognition seems to have been given to the class of servitudes which are described, by way of contnuit, as being ' persollal,' or ' in gross,' and which may be enjoyed by an individual, as such, irrespectively of the ownership of land. A right analogous to servitude, though not reducible to either of these classes, is. that which, in English law, the inhabitants of a given place may have, by eastom, to go upon a neighbouring piece of land at certain times fur a given purpose, e.g. to hold hone-ncea or to dance on the green•.
A Servitu e has been defined as 'a real right, oonstiia:lted

1 The French Code, art. 639, includea theae under 'Servitudel,' or 'Servicea fonciere;' enumerating, among the waya in which aenitudee may arlae, • de la lituation naturelle des lieux.'
1 Dig. viii. 3. 34; cf. ib. I.  I 5.
1 Cf. Mounsey "· Ismay, 3 B. and C. ,f86. Aocording to -t view-, auch ollltomB are a mrvival of the old common uae of the Janda of a townahip, nther than an illtol'Ulion oai. the right.a of the lord. Cf. Pollock, 1-d lawa,
p. 39• Cf. Warwick 11. ••	College, Oxford, L. R. IO F.q. 106.
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for the exclusive advantage of a definite person or definite CRAP. :u.
piece of land, by means of which single discretionary rights of user in the property of another belong to the person entitled 1.'
Certain characteristics applicable chiefly to real servitudes, and for the most part easily deducible from what precedes, are summed up in the following pusagee from the Roman law:-
' Servitutum non ea natnra est, ut aliquid faciat quis, sed
ut aliquid patiatur aut non faciat 1.'
' Nnlli res soa servit 3.'	·
' Servitus eervitutia esse non poteett .'
Servitudes may be classified in various ways. They may uaifica­ be 'positive,' consisting 'in patiendo,' or 'negative,' con- tion. sisting ' in non faeiendo;' 'continuous' or 'discontinuous; '
' roral' or ' urban ; ' ' apparent' or ' non-apparent.' Their most important division is, however, into ' real ' and ' per- sonal 5.'
A real servitude is defined in the French Code as 'une Real Seni­
cbarge imposee sur un heritage pour l'usage et l'utilite d'un tudee.
heritage appartenant l une autre personne •.' Such servitudes may be divided, although the distinction is unknown to Roman law or French, into what are technically described, in the language of English law, as 'profits l prendre' and ' easements.'
A right of the former kind implies that the owner of the Proflu. dominant tenement is entitled to remove certain tangible objects from the servient tenement.	Of this kind are the English rights of 'common of pasture,' 'of piscary,' 'of turbary,' i.e. of digging turves, 'of est.overs,' i e. of cutting
1   Von Vangerow, Pandekten, iii. f 338.
· Dig. viii. 1.  15.    A.a to the one exception to thia rule, -    Dig. viii. 5. 6
lllld 8 ; viii. 2. 33,
8 Dig. viii. I.  26.	' lb. viii. 3• 33• I,
· 'Beniwtea  aid  penonarmn  IUJlt, Id  U1111 et	ua; au:rerutm, ut
lel'Vitutea ruatiooram praedioram et urbanorum.'   Dig, viiL 1. 1.
· Code 0ml. Liv. iL tit. + 'Dea Benitndea et Barvioea l!'onoien.'
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CHAP. u. wood1• These, like the Roman ' iura pascendi,' ' ca.leis co• quendae,' 'harenae fodiendae 1,' are all for the benefit of agriculture.   Of a somewhat different character are rights of' common in the soil,' e.g. of quarrying, or digging for coal or minerals.
Euemente.		That species of real servitude for which Roman law  has no distinguishing name, but which English law calls an Easement, is  defined  in  an  ancient  work  of  authority  as 'a privilege that one neighbour hath of another, by writing· or prescription, without profit, as a way or sink through his land, or the like 8.'
The more important easements are rights of way, to the 11Se of water, to the free reception of light and air, to the sopport of buildings 1•    The Roman distinction between ' roral' and ' orban ' servitudes, as to the precise meaning of which more has perhaps been written than was necessary, turned upon the general suitability of the right for the enjoyment of land or of buildings respectively.
English law will not allow of the creation of an easement of a kind hitherto unknown 11• The list of analogoos servi­ tudes in Roman law was more elastic, and the French Code lays down that' il est perm.is aux proprietairee d'etablir sur leors proprietes, on en faveur de leors propriet.es, telles servi­ tudes que bon leor semble, pourvo neanmoins que lee services etablis ne soient imposes nil la personne, ni en faveur de la personne, mais seulement A un fonds et pour un fonds, et pourvo que ces services n'aient d'ailleurs rien de contra.ire A I'ordre public 8.'
1 A right io go on another's land to draw waw i• not a profit.
' lnai. ii. 3. :a·; Dig. viii. 3· 1-6, :a4.
8 Termea de la ley, p. :aS+ Thia definition woald however be mialeading without uplanation. See Goddard on Euemen&e, p. :a.
· The doubt which wu enieriained  u  io the  pouibility of  gaining a right by preaoription io lateral support from land for land aa burdened by buildingl baa been set at  reet by .A.ngua "· Dalton, L. R. 6 App. Ca. 740.  A limilar right io lateral auppori from  buildingl  was allowed  in  Lemaime "· Davia, L. R. 19 Ch. D. :a81.
1    Keppel "· Bailey, :a My. and K, 535,	1 Code Civil, art. 686.
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Some things are too trivial to be the object of a servitude. CIJW'. xr.
So in English law there can be  no easement of a fine view. 'For prospect,' it  is decided,' which  is  a  matter  of  delight and not of necessity, no action lies for stopping thereof!.' Roman law was more indulgent to the pleasures of the eye 2 ; although it refused to reckon among se:rvitudes a right to gather apples, or to take a stroll, or to pic-nie, in the grounds of one's neighbour 3•
Real servitudes are US1l811y acquired by grant, testament, or prescription. They may terminate in consequence of express release, of abandonment, or of a union of the ownership of the dominant and servient tenement.e.
Rights of e joyment exercisable  by a given  mdividnal, as Pereonal such, over the property of another, are' personal servitudes•: Servitudea. They may be  imposed upon moveable  as  well  as immoveable property; not only upon lands, but also upon cattle-, furniture,
and slaves.
'Profits-l-prendre' may  similarly,  according  to  English law, be enjoyed by an individual, apart from his ownership of land ; but an easement, according to the modem definition of the  right which identifies it with a real servitude, can never be thus ' in gross5 .'
The Romans distinguished two grades of such rights. The Use. lower,' usus,' implied in strictness a user of the object  itself, without any advantage from the products of the object. They
defined the  higher,' ususfructus,' as'  ius alienis rebus utendi Uaufruct.
fruendi salva  remm  substan.tia;' and  allowed  to  the  'fruc-

1 Aldred's Case, 9 Rep. 576.	1  Dig. vili. 3. 15, 16.
1 lb. viii. I. 8.
· • Servitutes aut personarum Bt1Dt ••• aut reram.' Dig. vili, 1. 1.  Such aerviiudea,  u  being  impoaed  upon a thing in favour  of  a  person, were  called by the mediaeval juriata • umed,' to diatinguiah them alike from • real aervi­ tudea,' which are impo11ed upon a thing in favour of another thing, and from
· penonaI servitudea,' which, aooording to this terminology, are im))Olled upon
a person, a lllave, for the benefit of another person, bi■muter.
1 See per Lord Cairn■, C., in  Rangeley 17, .Midland Railway Co,, L. R. 3 Oh.
Ap. 3o6.
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Quaai­ ueufruct.

tuarius ' rights of enjoyment of the object and its products, which, as  long  as  they lasted, excluded  that  of  the  owner. In several modem systems of law, the grant of a usufruct answers the purpose which is att.ained in English law by the creation of a life interest.	When an English test.ator gives to.A a life estate with remainder to B, a Frenchman would leave the properly to B subject  to a  ' usufruit '  to  A  for life 1•	The Scotch ' life-rent' in heritable oqjecta or money, of which 'terce' and' curlesy' are species, is of the same nature 2.
The servitudes recognised  by Roman law  under  tlie names ' Habitatio ' and ' Operae servorum et animalium.' were some­ what abnormal species of ' usus.'
A personal servitude, as originally conceived of, could be
enjoyed only over things which ' U81l non consumuntur,' and which would therefore be capable, on the termination of the right, of being handed over to their proprietor in as good con­ dition as they were in '\Vhen received. A ffock was, for this purpose, regarded as an ideal whole, capable of being restored as such, although the 11SUt'ructuary had replaced some of the individual sheep by new ones ; but wine, com, dresses, and even money, since no use could be made of such objects without destroying them, were not allowed to be 811SC8ptible of nsufruct. A ' quasi-usufruct' of such things was, however, authorised by a  Senatua-consultum  under  the  early Empire ; ' not that this enactment created a nsufruct,  properly  so called,' says Gaius, ' for the Senate is powerless  to  vary natural reason, but a quasi-usufruct was introduced when an action was given for its protection 8.'
The usnfructuary of perishable  things has to give security
that  the proper quantity, or amount, of them shall be forth-

1 The French Code ill BO careful to prevent any revival ofpraerevolutionary ideaa, that it avoida recognising u,ufruct or any other righta u • penonal eer­ vitudee.'     The aame feeling  dictated an. 638, •La servitude n't!tablit auoune

prt!-t!minenoe d'un hmtage 1ur l'autre•;    and an. 686, againBt	imp<>Bition
of aervitude1 ' ni a la penonne ni en faveur de la perBODJJ.e.'
I   Erak. WI, ii, 9, § .fO•
I   Dig. vii. 5• 3 j cf, lnat. ii. + 3,
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coming at the proper time ; and with th.is safeguard the emu. u
principle of the later Roman law is adopted in the French Code.   By  art.  581, 'l'usufrnit  pent   tre  etabli  sur  toute es de biens, meobles on immeubles.'
The rights of a usofroctuary, or other person enjoying analogooa advantages over property which after his lifetime, or at some otherwise determined epoch, will pass to another person, whether such other person be called the 'proprietaire,' or the ' remainder-man,' follow from the nature of the case. They may vary in detail under different systems of law, bot the object of all systems is to give to the person who has the immediate interest in the property such advantages from it as a.re not inconsistent with the interests of the pereon who will be entitled to it ultimately. Acts which are detrimental to soch expectant interests are sometimes described in English law as ' injury to the reversion.'
A usofroet in Roman law wu a lite-int.erest. In modem
law it may be granted for a less period. Roman law did not allow it to be granted to a corporation for more than a hundred years, a period which is reduced in the French Code to thirty 1•
The 1l8llfroctuary is entitled to the ' fruits ' of the property ; Fruita. whether ' natural,' as bl'tl8hwood and the young of animals, 'indostrial,' as erops and vintages, or ' civil,' as rent of land
and interest of money. He has, in general, to exercise the right ' en hon	de famille.' The right may be left by will or granted inter viwa. It is sometimes implied by law. So in France parents have the usofruct of the property of their children till they attain the age of eighteen 11•      It   may be let or alienated. It comes to an end with the death of the usufrnctuary, or other termination of the period for which it wai, granted, with the destruction of the property over which it is enjoyable, with a 'consoliclatio' of the title of the pro­ prietor with that of the umfructuary. It may also be for- feited by wrongful user, or by non-user.
l  Code Civil, art. 619-	[image: ]
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CHAP. xr.     Certain  rights  known  to  German  law  88   ' Reallasten•
Realluten. reseml,le servitudes, because they impose a duty upon a given piece of land. They are not servitudes, because the duty con­ sists 'in faciendo.' A 'Reallast' is de.fined 88  'a  duty attached to a - piece of land of periodically performing positive acts.'
The owner of the land for the time being is bound to per­
form these  acts, 'homo dat, sed fundus debet.'    Of such a
nature are the payment of ground-rent, the maintenance of dykes and sluices, 'Deich-und-Sielrecht,' and many feudal incidents.
Lioence1.    Another class of rights which somewhat resemble servi- tudes are those which are enjoyed by licencees.   But a 'licence,' as has been authoritatively stated, ' passeth no interest, nor alters, or transfers property in anything, but only makes an action lawful which without it had been unlawful 1.' A canal company granted to one Hill the exclusive right of putting pleasure-boa.ts on their canal, Another person  having  put boats there was sued by Hill, on the ground that, as the owner of an estate may grant a right to cut turves, or to fish or hunt, there was no reason why he should not grant such a right as that in question. The Court however held that no such right could be given. 'A new species of incorporeal hereditament cannot,' it  was laid down, 'be  created at the will and pleasure of the owner of property, but he must be content to accept the estate and the right to dispose of it subject to the law. A grant.or  may bind  himself  by covenant  to  allow  any right he pleases over his property, but he cannot annex to it a new incident so as to enable the grantee to sue in his own name for an infringement of such a limited right as that now claimed11.'
Pledge.		The 'iura in re aliena' which have hitherto been considered are given  with a single purpose.   Their  object  is  to extend the advantages enjoyed by a person beyond the bounds of his
1 Thqmu 11. Sorrell, Vaughan, 351.	I  Hill"· Tupper, :a H. and c. JU.
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own property.	But  there is also a right of the same class CHAP. :u.
which is given, not with this object, but for the merely sub- sidiary purpose of enabling the person to whom it is granted to make sure of receiving a certain value to which he is entitled, if not otherwise, then at all events by means of the right in question.	The other rights ' in re aliena' enable the person entitled to them to enjoy the physical qualities of a thing. This right, which is known as Pledge, merely enables a person who is entitled to receive a definite  value from another, in default of so receiving it, to realise it by eventual sale of the thing which is given to him in pledge.
The right of sale is one of the component rights of owner­ ship, an may be parted with separately in order thus to add security to a personal obligation.    When so parted with it is a right of pledge, which may be defined as ' a right in rem, realisable by sale, given to a creditor by way of accessory security to a right in per,onam.' It follows from this defini­ tion that the pledge-right subsists only as long as the right 'in personam' to which it is accessory 1 ; that the right extends no further than is necessary for the sale of the thing pledged, not to its use or possession ; and that the realisation of the value of the thing by sale puts an end to the title of the original owner.   The thing pledged need not be th   property of the person who is liable personally.    Although it is usually a physical object, it may also be a·' ius in re aliena,' including even a right of pledge, or a right ' in personam,' in which last case the realisation of its value may take place rather by receipt of payment than by sale1•=

The objects aimed at by a law of pledge are obviously, on		of the one hand, to give the creditor a security on the value of Pl	· which he can rely, which he can readily turn into money, and
1 Thia right need not arlte out of contract, &11d it may oonli8t in what ii
called • • natural' obligation, • ierm which will be explained hereafter.
· In order to oover th- pouible varieties of objecte, Pledge bu  been de­ fined u 'du  Recht an fremden .Rechtaobjecten aich ihren Werth in Geld (durch  Verkauf  oder •    anderer Weiae) sur  Befriedigung  einer  Forderung su verachail'en.' Holtzendorft', Encyclopidie, ii. p. III,
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OIUP. :r.L which he can follow even in  the  hands of third  pariiea ; on the other hand, to leave the enjoyment of  the  thing in the mean time to its owner, and to give him every facility £or disencumbering it when the debt for which it is eecority shall have been paid.

Varietiea of.

The methods by which these objects can best be attained, and the degree in which they are attainable, m118t vary to some ext.ent with the nature of the thing pledged.    Probably the rudest method is that which involves an actual transfer of ownership in the thing from the debtor to the creditor, accom­ panied by a condition for it.a re-transfer upon due payment of

Mortgage.  the debt.  Such was the 'fiducia' of the older Roman law,
such is the Scotch wadset, and such is the English mortgage, of lands or goods, at the present day, except in ao far 88 it■ theory haa been modified by the determination of the Court of Chancery and of the Legislature to oontinue, 88 long 88 possible, to regard the mortgagor 88 the owner of the pro­ perty1•       Lord Mansfield was unsucceuful in att.empting to induce the Court.a of Common Law to take the same view 9.
Pawn.	Another method, which m118t alway■have been pl'llctised,
is that in which the ownership of the object remains with the debtor, but it.a poeaearion is tnmsferred to the creditor 8• This waa called by the Romans ' pignUB '.' As a rule the creditor cannot make use of  the  thing which is thus in  his. costody. If he is to take it.a profit.a by way of interest, the arrangement is called 'antichresis.' He had originally no power of sale without expresa agreement, but this became c118tomary, and was at last presumed.

1 In elnm mdwm, or Welah JDOl'lglp, the oreditor rep,.,a hlllll8lf om oftlad•-

the profit. of the property, which then l'ffarta to thede r.  Bl. :a Comm.157,
but -	Fisher, Mortg. i 13,    In flkH'tuum	if the debt be not paid by the time med, the propeny beoomea ablolute in the mortpgee, uaept that, by
the intervention al theCourt of Chancery, themortgagor ii mil allowed dumg
a further period 1111 ' equity of ndeml)Uon.'
I  See Eaton ti, J IIOqUII, Doug. 455•
· Though he may IODlemJlllll Te	it molt apin to hold•  o.'
t   Ital.I  pegno,' Fr •• gage,' Germ. 'Faunpfu.d,' EDgL C pawn.'.
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A ' pignus' may result from the  execution  of a judicial  Cllil'. :u.
sentence, ' ob causam iudicati • • • • pignoris iure teneri ac distrahi posse saepe rescriptum est 1;' but more frequently arises from a contract, which under some systems must be in writing1• The trade of lending money upon pledge is fre- quently plaeed under legislative rettrictione, such as the Pawn- brokera' Acta in  England, and the  laws regnlating  ' Mont.a de Pi ' insome oountries of the Continent.
Another right which, like pawn, depends upon the poseeaion Lien. of an object, is not dissimilar to it.	Vendors of property, persons who have expended work and labour on goods, and others, are   said   to   have a'   lien' on the   property so long aa they are still in possession of it ; that is to   say, they have a right of retaining it in their poeseas:ion till their claims in respect of it have been satisfied.
Lien must be allowed to be a real right, in so far as red.reel
may be had against any one int.erfering with it 8 ; but, as has been said by Lord Chief Justice Cockburn,' a lien is a mere right to retain possession of a chattel, and which right is immediately lost on the possession being parted with.   In the
contract of pledge the pawnor invest.a the pawnee with much more than tJ>.ie. He  is invested with a right to deal with the
thing pledged as hi, own if the debt be not paid and the thing redeemed at the appointed time•:
Yet another mode of creating a 1ecurity is possible, by Hypothec.
which :not merely the ownership of the thing but it.a posseSBion also remain with the debtor. This is called by tb.e Roman lawyers and their modem followers 'hypotheca.' Hypotb.ecs may arise by the direct application of a· rule of law, by judi-
cial decision, or by agreement.  Those implied by law, gene- Tacit.
rally described as ' tacit hypotheos,' are probably the earliest. They are first heard of in Roman law in connection with that right of a landlord over the gooda of his tenant, which is still
1   Cod. viii. :a3. :a.	1  Code Civil, art. :ao74; Codioe Civile, art. 1878.
· The person enjoying it oould maintain Trover.
' Donald 11. Suckling, L. R. 1 Q. B. 6u.
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CHAP. xr. well known on the Continent and in Scotland under its old name, and which in England takes the form of a right of Distress 1• Similar rights were subsequently granted to wives1, pupils, minors 3, and legatees', over the property of husbands, tutors, curators, and heirs, respectively 6.

Conven­ tional.

The action by which the praetor Servius first enabled a landlord to claim the goods of his defaulting tenant in order to realise his rent, even if they had passed into the hands of third parties, was soon extended so as to give similar rights
to any creditor over property which its owner had agreed should be held liable for a debt. A real right was thus created by the mere consent of the parties, without any transfer of possession, which, although opposed to the theory of Roman law, became firmly established as applicable both to immoveable and moveable property ••     Of the modem States
which have adopted the law of hypothec, Spain perhaps stands alone in adGpting it to the fullest extent. The rest have, as a rule, ecognised it only in relation to immoveables, Th11S the Dutch law holds to the maxim ' mobilia non ha.bent sequelam,' and the French Code,; following the C01ttumu of Paris and Normandy, lays down that 'les meubles n'ont pae
de suite par hypoth ue7.'  But by the' Code de Commerce,' ships, though  moveables, are capable of  hypothecation8;  and in England what is called a mortgage, but is essentially a hypothec, of ships is recognised and regulated by the ' Mer­ chant Shipping Acts,' under which the mortgage must be recorded by the registrar of the port at which  the  ship itMelf is registered 9•    So also in  the   old contract  of 'bottomry,'
the ship is made security  for  money  lent to enable  it  tQ
proceed upon its voyage.
1  Which however implied no power of sale t.ill a W. and M. _._ i. c. 5.
1 Cod. V, 14. II.	1 Dig. n:vii. 9· 3.	t   Cod. vi. 43• I.
· Aa t.o limilar rights for recovery of funeral expenaes, wagea of t.he aervanta of a deceued penon, &c., aee Code Civil, arts. :no1, :1107.
· On t.he difl'erenoe between  'pignua' and 'hypot.h-' aee Dig. xiii. 7. 9.
§ a; 1. 16. 238.
' Code Civil, art. :n 19;  cf. Codice Civile, art. 1¢7.
· Art. 190,	• 17 and 18 Viet. c. Io+
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Property may sometimes become subject to a hypothec by a muP. x1. judicial sentence.	So under the older French law 1 : but under Judicial. the Code, the  judgment must be entered upon the register of
' hypoth ues 1.'  An English judgment has analogous effect.s, but must be registered. According to Ro n law, no real right was gained over the property till judgment had been followed by execution, i.e. till possession of it had been gained by the creditor 8•
A hypothec presents this great convenience, that it effects no change of ownership and leaves the debtor in possession. It labours under the disadvantage of easily lending itself to a fraudulent preference of one creditor over another, since it may be effected by an agreement of the parties concerned without the knowledge of any one else.  It is also difficult for the creditor to whom the property is offered ae security to make certain that it has not been already encumbered.
Tpe system of ' Registration,' 'Inscriptions,' or ' Hypo- Regmra­ thekenbiicher,' now general upon the Continen has obviated tlon. these evils'· Every hypothec in order to have any effect must
be entered by the proper officer, and remains valid till it ie removed from the register. Should a sale become necessary, this can no longer be effected by the creditor, but must be authorised by the Court.
Mortgages share with hypothec the disadvantages which result from secrecy; and, so far as relates to land, it is notorious that all attempts to establish in this country a ' register of encumbrances' have hitherto failed 11• Mortgagee of chattels, elected by an instrument called a Bill of Sale, which is in effect an assignment subject to a conditional right to call for a re-assignment, although not accompanied by a delivery of possession, were, till recently, good as against other creditors,

1 Pot.bier, Bypath. c. 1. an. :a,
1 Ari, 3134-	I   Ced. viii. 23, I,
· They were ineil'ectuall7 attacked b7 • ccnatitution of the Emperor Leo,
Cod. viii. 18. II,
I   E.g. 25 lolld 26 Viet. C. 53·   .
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cBAP. xi. unless fraudulent 1•   A hotel-keeper might, for inst.ance, mort­ gage the furniture of .the hotel, arranging that it  should remain in the house, 80 that he might continue to carry on the business. Since the ye..r 1854 it has, however, been necessary that the Bill of Sale should be duly regist.ered 1•
Privilegee. Since one object may be successively pledged to several creditors, it becomes necessary to fix the order in which they may resort to the security.
The obvious rule would be expressed  by the maxim ' qui
. prior est tempore potior est iure ; ' and it seems to have been adopted in Boman law, to the extent of disregarding all con­ siderations other than chronological order, even as between a creditor who had actual possession of a ' pignus' and one who enjoyed merely a ' hypotheea 8.'	To this rule a number of exceptions were made, called in later law ' privileges,' which took precedence irrespectively of date'· According to modem Bptems a pledge-holder with posseuion has a ' privile6  ; ' but the distinction between ' privileges ' and other securities has almost disappeared with. th.e introduction of the system of registration, according to which each charge takes rank only in accordance with the order in which it is entered. The English equitable doctrine of ' tacking' introduces another exception to the chronological ranking of securities, by uniting securities, given at d.iH'erent times, 80 as to prevent

1  In which cue  they are void by 13 Eliz. o, 5, and mder the Bankruptcy
lawa.
· By 17 and 18 Viet. o. 36, which noiw that 'fraada are freq1181ltly com­ mitted upon orediton by ll8Cl'e$ billa of aale of penonal chattels, the holden of which have the power of taking po11118811iou of the property to the exoluaion of
the l'8llt of their orediton ; ' and deftnes ' Bill of Sale' so u to include ' amgn­
mente, tranafen, declarations of t.r,m without transfer, or oth•	of penonal chattels, and alao powen of attorney, authoritiee or licences to take poueasion of penonal chattels • l8Cllrity for any debt.' Theee proviaione are repeated and mctended in the • Billa of Sale Act,' 1878.
I   Dig. lCL  I,  10.
' See Code Civil, liv. ill. tit. 18,'Del Privil.- et Bypothl!qua'  A. Pri­
vil e ia defined in Art. 2095.
J lb. art. 2073; Codioe Civile, art. 1958. +
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any int.ermediate purchaser from claiming a title to redeem, OBAP. x1. or otherwise to discharge, one lien, which is prior, without redeeming or discharging the other liens also, which are subsequent to his own title1•
A security is US1lally transferable only together with the Transfer claim to which it is accessory.	The right terminates by discharge of the claim to which it is accessory;   by being released ; by destruction of the thing pledged ; by the creditor becoming owner of the thing ; or, if the right was limited in duration, by efBux of time2•:::mi•

Under a system of registration, it is further necessary that the charge be removed from the books.
VI. But one more antecedent right ' in rem' remains for Immunity consideration. It differs essentially from those already de- cl. scribed, in that while they are infringed only by acts done
against the will of the person of inherence, this is infringed while the person of inherence is a consenting party to his own loss.    It is the right not to be induced by fraud to assent to a transaction which causes one damage.   Its nature will be best understood from an examination of the nature of the act by which it is violated. Fraud may be said to be the in­ tentional determination of the will of another to a decision harmful to his interests by means of a represent.ation which is neither true nor believed to be true by the person making it8•
The essentials of a fraudulent representation, according to Fraudulent
English law, are that it is (1) untrue in fact, (2) not believed :; ta­
to be true by the person making it, (3) made for the pur- pose of inducing another to act upon it.    It seems not to be material that the maker of the statement should know

1    Story, F.quity Jurisprudenoe, I 4u.
· Cf. Code Civil, &rt. 218o.
· ' Dolua malua' is defined by Serviua, • maohinatio quaedam alteri111 deoi­ piend! oauaa, cum al!od a!mulatur et aliud ag!tur; ' by Labeo, 'omn!s calliditae, fallacia, maohinatio ad c!nmmveniendum, fallendum, decipiendum alwum adluo!a_' Dig. iv. 3. I.
0
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CRAP. xr. it to be untrue, or should have an interest in its being acted on, or have any wicked wish to injure. Nor need the statement be made immediately to the person who suffers in consequence. So the directors of a company who, for the purpose of selling shares, publish false statements, may be sued by any one who, having been induced thereby to take shares, has lost money.
On the question of knowledge, it has been laid down that ' if a man, having no knowledge whatever upon the subject, takes upon himself to represent a certain state of facts to exist, he does so at his peril, and if it be done either with a view to secure some benefit to himself, or to deceive a third person, he is in law guilty of a fraud : for he takes upon himself to warrant his own belief of the truth of that which he asserts. Although the person making the representation may have no knowledge of its falsehood, the representation may, nevertheless, have been fraudulently made 1.'    It will be worth while to indicate some of the   more usual forms of fraudulent representations.
1. When a man fraudulently represents that he is the agent of another, whereby a third party suffers loss.	For instance, a person pretends that he has authority to order goods for another, and the· goods having been supplied accordingly, and the alleged principal   having repudiated the transaction, the tradesman has an action against t e pretended agent 11•	And this is so even if the allegation of agency be bona fide, for it is equitable that the loss, which must fall on some one, should fall on him who has brought it about by an untrue statement, believed and acted on as he intended it should be, as to which he gave the other party no opportunity of judging for himself.
i. When false statements are made as to the credit or
1    Evana ti. Edmonda, 13 C. B. 786.	Of. Arkwrighi "• Newbold. 17 Ch. D.
220.
· Randall ti, Trimmer, 18 C. B. 786. The more 111ual remedy in such a -
is now upon the implied warranty of authority, Collen ti. Wrigh 7.E. and B.
301, 8 E. and B. 647. Cf. Dig. iv. 3. 8.
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honesty of third persons, BUch as customers or servants, CHAP. :r.1.
whereby loss is occasioned to tradesmen or employers 1•
3. When  a  man  who has a  wife  living,  pretending  that he is single, induces another woman to marry him 1•
4. When a master, by show of authority, gets his servant
to do an illegal act a.
5. When dangerous articles are knowingly bailed, without doe notice to the bailee of their quality'·
6. The most important of all these heads of fraud is connected with the contract of sale, and that apart from the important consequences of fraud upon the contract itself, with
which we are not here concemed 5•    An untroe warranty is Warranty.
a fraud, whether  or no  the  vendor  is aware  of  its  untroth. It has been  held that 'if  one man lull another into security as to the  goodness of  a  commodity he offers for sale  by giving a  warranty  of it, it  is  the  same thing whether or not  the seller knew it  at the time  to be unfit for sale.    The warranty is  the  thing which  deceives the  buyer who relies on it, and is thereby put oft' his guard, and it is sufficient to prove the warranty to establish the deceit 8.'
A warranty is often implied.	Thus on a sale  by sample, When the seller implies that the sample has been  fairly  selected implied. from the bulk; on  a sale  of  personal  property,  he impliedly warrants that it is his. The seller of goods distinguished by Trade­
a trade-mark implies that it has been rightfully affixed to marks.
them, and a purchaser who is induced  to give a higher price for the goods than they would be worth without the trade- mark has an action for deceit 7• The action given to the proprietor of the trade-mark is also sometimes said to be founded on the deceit, but it  will probably be sufficient to refer  to what  we  have  already  said upon  this  subject  in
J  The right of aation for the fraud, apart from oontnct, WU  flnt e1tabliahed
in the C&8e of Paaley 11. Freeman, 3 T. R. 51.
· Anon. Skin. u9-	• Ad.am8on 11. Jarvis, 4 Bing. 72,
· Willi&lllll t1. E. I. Co., 3 East., 192; af. Longmead "· Holliday, 6 Ex., 766.
· Cf. Dig. iv. 3- 37.	' Willi&mBOJl t1, Allison, 2 East, 450.
' Thia i■BO even independently of the Trade-marks Acts.  Cro. Ja:i. 471,
oz
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o&u. xr. order t.o show  that  this  right  is not  a  right  to immunity from a perversion of one's will by means of a fraudulent representation1•
1  Sopra, p. 170.   It is nbmitted that not only a.re trade-mark CUM, so far as the proprietor of the mark i■concerned, mi■t&kenly ll&id to tum upcn fraud, but that a limilar error has been made in such caaee as ColliDa "· Evana, 5 Q. B. 830, and Butterly ti. Vy■e,:, H. and C. -4:1. In the former of theae, a
person who miainformed a aherift"■officer as to the ownerahip of goods, whereby they were wrongfolly taken in diatreu, was held liable • far the   t       • to their owner.   In the latter, a boilder wa■ allowed to get damagee 'for  the d   t'against  a  per■on  who  had  fnudolently  prennted  an architect  from granting a certificate, which was neoe■aaryto enable the plaintiff' to be paid for hil work.















CHAPTER XII.

PBIVATE LAW : BIGHTS 'IN   PEBSONAM.'
:.=.
WE have now arrived at a point when our method partl! The
company with that of the Roman jurists and their followers. Adopting as the radical distinction of rights that which depends upon the restricted or unrestricted character of the person of incidence, they oppose to rights ' in rem ' the topic of' Obligations,' under which one term are included all rights 'in personam,' whether prior to wrong-doing or arising out of it.
We have ventured to pursue a different course. Our radical distinction of rights turns upon their existing or not existing antecedently to wrong-doing.   Reserving all rights of the latter kind for separate treatment, we a.re now engaged in the examination of antecedent rights only, and having dealt with such of those rights as avail 'in rem ' against the whole world, have next to describe such of them as avail ' in personam' against ascertained individuals 1•
It will be readily understood that our 'antecedent rights in
personam' will correspond to the ' obligationes ex contractu '
1 Supra, pp. 1 aa, 1.41.
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ORAi'. :r.u. and 'quasi ex. contractu' of Roman law, while the   Roman law of ' obligationes ex delicto' and 'quasi ex delicto,' and of obligations arising from breach of contract, for which last there exists no technical Latin name, will correspond to the rights which we call ' remedial.'
The con•    Although we propose to distinguish thus broadly between topics which are more usually grouped together  under  the head of ' Obligations,' we are none the less able to make full use of the admirable analysis of the ideas conveyed by that term, which has been so potent a factor in the history of legal speculation. ' Obligationum substantia,' says Paulus in a well-known passage, ' non in eo consistit ut aliquod corpus nostrum faciat, sed ut alium nobis obstringat ad  dandum aliquid vel faciendnm vel praestandum 1.'       Still more familiar is the d finition -0f ' obligatio' as ' inris vinculum, quo neces­ sitate adstringimur alicuius solvendae rei, secundum nostrae civitatis iura9.' In the fuller language of Savigny, an  obli­ gation  is  'the  control  over  another  person,  yet   not  over this person in all respects (in which  case his personality would be destroyed), but  over  single  acts  of  his,  which must be conceived of as subtracted from his free-will, and subject.eel to our will 8;'  or, according to Kant, 'the possession of the will of another, as a means of determining it,  through my own, in accordance with the law of freedom, to a definite act'.' An obligation, as its etymology denotes, is  a  tie; whereby one person is bound to perform some act for the benefit of another.  In some cases the  two parties agree thus to be bound together, in other cases they are bound without their consent.  In  every case it is the  Law which  ties the knot, and its untying, ' solutio,' is competent only to theof fu .

A naiunl  same authority.   There  are cases in  which  a  merely moral

Obligation.d

ut y,. g.ivmg. nae "w-- wha.t  18   cailed a 'na tural,' as  opposed  "w--


1    Dig. :div. 7. 3. pr.	1   Inst. iii. 13.
1   Obligationenrecht, i. p. 4. Obliptione are COlllidered by BenUwn under ihe tit.le 'Rights to Benicee.'
· Bechtalehre, Werlte, vii. p. 70.
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a ' civil,' obligation will incidentally receive legal recognition. OBAP. xn.
So if a· person who owes a debt pays it   in ignorance   that it is barred by the statutes of limitation, he will not be allowed to recover it back.
The right which, looked at from the  point  of view  of the  Iura in Law which imposes it, is described as an obligation, is de- penouam. scribed, from the point of view of the person of inherence,
as a ' ins in personam.'    The difference between a right of this kind and of the kind discussed in the   preceding chapter is obvious enough.
When a man owns an estate, a general duty is laid upon all the world to refrain from trespassing on his land. If he con­ tracts with a landscape gardener to keep his grounds in order
for so mu•ch a year, then the  gardener owes to the landowner a special duty, over and above the  duty owed to him by all
the world besides. If a surgeon is practising in a town, while there is a duty incumbent  on all not to intimidate  patients from resorting to him, or otherwise molest him in the exercise of his profession, there is no general duty not to compete for his practice.  Any on.e may legally establish a rival surgery next door.  Suppose,  however, that the surgeon has bought his business from a predecessor, who, in consideration of being well paid, has covenanted not  to  practise  within twenty miles of the town in question. Here the predecessor, beyond and above the duties owed by others to his successor, owes him the special duty of not competing with him by the exercise of his profession in the neighbourhood. In the cases supposed, the landowner and the practising surgeon have respectively rights  ' in personam,' against  the  gardener and the retired surgeon, over and above the rights ' in rem' which they enjoy as against every one else.
Most frequently antecedent rights 'in personam' arise, as A..riae in
in the above cases, out of the agreement of the parties. They ; '.18
are however often due to some cause with which the parties have nothing to do. In these cases, although the person of incidence has not undertaken a special duty to the person of
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CHAP.:r.n. inherence,  yet  the  Law caste  that duty upon  him, as if he had so undertaken it. There is a ligeance between two indi­ viduals, although the  chain that  binds  them  was not linked by their own hands. Every one has, for instance, a right that public ministeriaJ officers, such as sheriffs, registrars, or post­ men, shall exercise their functions for hie benefit when occa­ sions arise entitling him to their services. Similar rights 'in personam' are enjoyed against persons filling certain private
fiduciary positions, such as trustees, executors, adminis­ trators, and trustees of bankrupts. So also again.et persons who happen to enter into certain transitory relations with others, such as persons to whom money has been paid by mistake, or persons whose afFairs have been managed by a 'negotiomm gestor.' FinaUy, against persons whf occupy certain family relationships to others, e.g. against wives and children, and vice 1Jer8a against husbands and parents.


Maybe grouped under two head1.









Ex lege.

Antecedent rights 'in personam' are divisible, according to the investitive fact to which they owe their origin, into two great classes.   Such rights either arise or do not arise out   of a  contract.    In  the  former case  they are  described  as rights ' ex contractu.' In the  latter case, since they arise from facts of various kinds to which it pleases the Law to affix similar results, we shall describe them as rights ' ex lege;'  and it will be convenient to consider the rights which arise thus variously before treating of those which arise solely from contract1•
I. The rights which we describe as arising 'ex lege' were described by the Roman lawyers as arising ' quasi ex con­ tractu,' and more simply,' ex variie causarnm figurie9.' We propose to eubdivide them into four classes, which we shall

1 A diatinction, which doee not quite aquare with the aboTe, is IODleiimea drawn between obligationa which ariae from	poait.iona, ' obligat.iOIIII d' taill,' 'Zuaiandaobligationen,' and those which ariae from oertain acta,
· obligationa d'atrairea,' 'Geechiftaobligationen.'
•    Gaius, Dig. xliv. '1· I.   pr.       W"mdacheid, Pandekten, endeavours io ap-
proximate them io contractual righta,
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distinguish as i. the Domestic ; ii. the Fiduciary; iii. the ORAP. xu.
Meritorious; and iv. the Official, respectively.
i. We have already discll8800 those rights 'in rem,' i.e. Domeatic.
against the outside world, which arise from the family rela- tions, and have stated how such relations commence and t.erminate 1 ; but from the same relations there arise also rights 'in personam,' i.e. of one member of a family against another. Rights of this sort are of a somewhat undefined character, and their corresponding duties consist often in life- long colll'Se8 of conduct rather than in lists of acts capable of accmate enumeration. In advanced systf?ms such rights are only t.o a limited extent enforced by law, and that rather by
permitted self-help than by judicial process. It may appear HHband questionable whether the rights of husband and wife can be r.nd wife. reckoned among those which arise by operation of law rather
than out of contract. It is however submitted that this is the tme view. The matrimonial status is indeed entered upon, in modem times, in pursuance of an agreement between the parties, accompanied by certain religious or civil formalities ; but its personal incidents are wholly attached to it by uni- form rules of law, in no sense depending on the agreement of the parties, either at the time of the marriage or subse­ quently. The eff'ect of the contract, coupled with the other acts required by law, in producing a status, to which rights of definite kinds are incident, closely resembles that of a sale of property.   In the one case, as in the other, the contractual act is complete, so far as its direct eff'ects are concerned, when the status has been produced or the ownership changed. The necessarily resulting rights of the person newly invested with the status, or newly become owner of the property respect- ively, are the creatures not of the will of the parties but of fixed rules of law 2•   The rights of husband and wife are
1 Supra, p. I 46.
1 Bee the remarks of Hegel, Phil. de11 Reohta, § 75, on the treatment by Kant, Reohtalehre, Werke, vii, p. 76, of marriage u an obligatory OODtract. The nawre of marriage wu dilcuaed in Niboyet 11. Niboyet, L. R. 4 P. D. 9.
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CBAP. xu. summed up in the French code as follows : ' les eponx se doivent mutuellement :fidelitie, secours, assistance. Le mari
doit protection I\ la femme, la femme obeissance a son mari.
La femme est obligee d'habiter avec le mari, et de le suivre partout ou il le juge a propos de resider ; le mari est oblige
de la re evoir et de lui foumir tout ce qui est necessaire pour les besoins de la vie, selon ses faculties et son etat1.' The rights of a husband according to English law, as against his wife, seem to be that she should associate with him, in default of which he can   petition   for 'restitution of conjugal rights ;' that her behaviour should not exhibit levity, in which case he might formerly have chastised her and may now restrain her liberty; and that she shall not commit adultery, in which case he may, by obtaining a divorce, deprive her of any claim to his society or support. A wife may also petition against her husband for ' restitution of conjugal rightsz ; ' but a decree to this effect is no longer enforceable by attachment 3•
Parent t.nd     A parent acquires on the birth of a child a right, which
child. he may enforce by moderate chastisement or restraint, of controlling his actions while of tender years.   Under some
systems a child has a  right to be supported. by his parents, and a parent  to be supported by his children.	Under the French Code, a necessitous son-in-law may insist on being maintained by his father-in-law ' ; but a judgment in accord­ ance with this provision having recently been obtained from the French Courts, the American Courts refused to give effect to it in the United States, as being contrary to th policy of the laws of that country 11•
1  Code Civil, arts. au-u+
1 There aeem■io have exi1'9d in the old French law a prooeeding by which
a wife might petition • pour Mre embeaoign4!e.'
1 In Weldon,. Weldon. L. R., 9 P. D. 5a, the cuee upon this ■ubjeot were re­ viewed, and t.n attachment wu reluctantly gran'9d by Sir J.Hannen; but by 47 and 48 Viet. c. 68 disobedience io an order for relltitution of conjugal righw ia no longer plllliahable by attachment, but is a ground for judiaial aeparation.
' Code Civil, art. ao6.
· Journal d•Droit Int. Priv.S, t. vi. p. u.
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The relation of guardian and ward is an artificial imitation CHAP. xu. of  that  of  parent   and   child,  and  is  entirely  regulated  by Gaundardwianard.. law. Another artificial relationship, that of ' patronus ' and
' libertus,' is now obsolete ; as is, for most purposes, that of feudal lord and vassal.

ii. Express trusts were in Roman law created only by an Fiduciary.
act of a testamentary character.   They were requests to the heir, or to a legatee, to hand over the inheritance, or portions of the property included in it, to the person intended to be benefited, and were resorted to in order to evade certain stringent rules which beset the institution of a legal heir and the bequest of legacies properly so called.
According to the law of England, trnets may be created Truaie.,nter

vivo, as well as by testament, and their history is a curious one, beginning, like the Roman fideicommisea, with an attempt to evade the law.   The Statutes of Mortmain, passed to prevent the alienation of lands to religious hoUBeB, led to the introduction of ' uses,' by which the grantor alienated his land to a friend to hold ' to the use' of a monastery, the clerical chancellors giving legal validity to the wish thus expressed.   Although this particular device was put a stop to by 15 Ric. II. c. 5, 'uses' continued to be employed for other purposes, having been found more malleable than what was called, by way of contrast, ' the legal estate.' They offered indeed so many modes of escaping the rigour of the law, that, after several other statutes had been passed with a view of
curtailing their advantages, the z7 Hen. VIII. c. 10 enacted
that, where any one was seised to a use, the legal estate should be deemed to be in him to whose use he was eeised. The statute did not apply to trusts of personal property, nor to trusts of land where any active duty was cast upon the trustee, nor where a use was limited' upon a use,' i.e. where the person in whose favour a use was created was himself to hold the estate to the use of some one else. There continued therefore to be a number of cases in which, in· spite of the
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CHAP.XU. 'St.atute of Uses,' the Court of Chancery was able to carry out its policy of enforcing what had otherwise been merely moral duties. The system thus arising has grown to enor­ mous dimensions, and trusts, which, according to the defi­ nition of Lord Hardwicke, are ' such a confidence between parties that no action at law will lie, but there is merely a case for the consideration of courts of equity!,' are inserted not only in wills, but also in marriage settlements, arrange­ ments with creditors, and numberless other instruments necessary for the comfort of families and the development of commerce i.
Under a system of trnsts, the person of inherence, ' fidei­ commissarius,' 'cestui-qui-trust,' enjoys a right 'in personam' against the person of incidence, 'fiduciarius,' 'trustee.'
Very similar rights are enjoyed against executors, adminis­ trators, ' heredes,' trustees of bankrupts, and co-proprietors. Thus a legatee and a creditor of the est.ate of a test.a.tor have rights to be paid the amount of the legacy and the debt respectively by the executor.    The creditor of a bankrupt has a right against the trustee in bankruptcy to be paid out of the assets. Co-heirs, or other joint owners, irrespectively of partnership, have rights against one another for the due management of the property; and similar rights result from the relation of proprietor and usmructuary, and from ' Bann­ rechte3.'

Implied
trust,.

In many cases a fiduciary relation is implied by law. Thus, according to the law of England, where land is conveyed on trnsts not yet declared, the alienee is a trustee for the alienor. So also the intending vendor of land, after executing an agreement for a sale of it, holds it in trust for the intending purchaser, and a person in whose name property is bought with the money of another is trustee for that other. It is
1 :, A.tk. 6u.
1 By a9 Car. II. o. 3. i 9, an exprese tnn relamig t.o land mun be ha writing.  In Scotch law a trust ia Aid  to be 'oUhe nature of depolitat.ion.' Enk. Illlt. iii. tit. I. § 32.
I Supra, p. I 71 ; cf. Savigny, s,.iem, iii. p. 338,
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a principle of English law that a trust shall never fail for OB'.41'. xn. want of a trustee.
Some of the above fiduciary relations are an obvious result of the acceptance of the view expressed in the maxim, ' lure Naturae aequum est neminem cum alterius detrimento et iniuria fieri locupletiorem 1.'   Hence also the right of one who has paid money under a mistake to recover it back again, a right which in English law is expressed by saying that the causeless receiver is a 'trustee' for the mistaken payer. In this and in a multitude of similar cases the money might be
recovered as having been 'received to the use' of the person claiming it 2•
iii. According to Roman law, a 'negotiorum gestor,' or Meri­ person who volunteered to render some necessary service to torioue. property in the absence of its owner, had a claim to be com­ pensated by the owner for the trouble he had taken, and the owner had also a claim for any loss which had resulted from
the interference of the 'negotiorum gestor.' Of a similar character are the rights given by English law to the salvors of ships in distress, and recaptors of ships which have been made prize by the enemy; and to those who have supplied necessaries to persons who, being lunatics or in a state of drunkenness, were incapable of binding themselves by con- tract 8• 'This title to indemnity,' says Bentham, ' is founded upon the best reasons. Grant it, and he by whom it is furnished will still be a gainer ; refuse it, and you leave him who has done the service in a condition of loss. Such a

1 Dig. L 17. p. 2o6; cf. &vigny, Obligat.ionenrecht, i. p. 26.
1 See the long note upon the common count for ' money had and ved' inBullen and 1-ke'e 'Precedenta  of Pleadinga.'
1 AB to lUDatiai, see Baxter 11.   Portamouth, 5 B. and C. 170.    In Gore
v. Gibaon, 13 M. and W. 6:,3, Pollock, C. B., ll&id: 'A contract may be implied by law in many ouea even where the other party proteeted  against  any contract.   The law  eaya  he did  contract    uae he onght  to have done so. On that ground the creditor might recover against him when 10ber for neceuarie11 supplied to him when drunk ••• the law 111U811 a contract for the partiee.'
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CHAP. m. regulation is less for the benefit of him who receives the com­ pensation than for the benefit of those  who  need the  service. It is a promise of indemnity made beforehand to every man who may have the power of rendering a burdensome  service, in order that a prudent  regard to his own  personal  interest may not come into opposition with his benevolence. Three precautions must be observed in arranging the interests of the two parties. First, to prevent a hypocritical generosity from converting itBelf into tyranny, and exacting the price of a service which would not have been accepted had it not been supposed disinterested. Secondly, not to authorise a mer­
cenary zeal to snatch rewards for services which the person obliged might have rendered to himself, or have obtained elsewhere at a less cost. Thirdly, not to suffer a man to be overwhelmed by a crowd of helpers, who cannot be fully indemnified  without counterbalancing by an equivalent loss the whole advantage of the service1.'
Official.		iv.  Any member of the community  who becomes entitled by circumstances to call upon a public official to exercise hfll functions on his beha1f, acquires thereupon a right ' in per­ sonam' against such official  to  that  effect.   This right, in so far as it is enforceable by action against the official, is a private law right.    Such rights are  enforced  in  English law against all ministerial officers, as collectors of customs, registrars of births, bishops, lords of manors, sheriff's, or postmen 2 ; but high officials, such as the Postmaster-General, are not responsible for the negligence of their S11bordinates.
In Roman law, a suitor had a right, enforceable by action, that a judge should decide his cause properly. The judge was liable ' si litem S11&m fecerit,' and this was the case when he gave a wrong decision, either  corruptly, ' si evidens  arguatur ei vel gratia vel inimicitia, vel etiam sordes 8,' or from ignorance, ' licet per imprndentiam '.' According to the law
1      Dumont'■Theory of Legielation, Hildreih'e tranalation, p. 191.
I   See .Aahby "· White, i Smi L. C.
I   Dig. V, I, 15.	t   Dig. xliv. 7• 5•
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of England, however, no person holding a judicial office, be CHAP. :m.
he judge, juryman, coroner, or arbitrator, unless he exceeds the bounds of his authority, is liable for his judicial act.s.
Special duties are sometimes imposed on particular classes of persons, in which case any individual who has a right to call for the performance of those duties possesses a right ' in personam' against the   person upon whom such performance is made incumbent. Thus, according to English law, an innkeeper, having room in his inn, is bound to receive every well-conducted traveller who is ready to pay for his enter­ tainment, and a ' common carrier' is bound to convey all suitable goods for which he has room and the carriage of which is doly paid. Duties of this sort are often created by statute. So, it   having been enacted that shipowners   must keep medicines on board for the crew, it was held that any sailor who suff'ers from a neglect of this duty may sue for the damage he has sustained 1• Under the Lands' Clauses Con­ solidation Act, 1845, and similar statut.es, a relationship of vendor and purchaser may be constituted without the con­ cmrence of the owner of the land, by the exercise of the compulsory powers conferred by these acts upon railway and other companies9• The desirability has been suggested of recognising a right, which, if recognised, would   belong to the class now under consideration, but is probably unknown to any system of law. 'When a person is in danger, why,' asks :Bentham, ' should it not be the   duty of every man to save another from mischief, when it can be done without prejudicing himself, as   well as to abstain from   bringing it on him 8?'
Under  the  head  of  rights   available  against  a  definite Torte
person,  wh1•ch	person   1. 8    specifically  ascertai.ned.  be/i!o. re  any ofocumnwdaecdt.on

1 Couch"· Steel, 3 E. and B. 415; aed vide Atkinaon 11. NewcuUe Water­
work■Co., L. R. 2 Ex. Div. 441.
· Cf. Lord Ju■tice Fry'e Specific Perfonnance of Contracte, 2nd edit. p. 48.
1   Worb, i. p. 148.
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CHAP. xn. infringement of the right, one might  be  tempted  to  place those rights the violations of which have sometimes been called in English law ' torts founded on contract.' Actions against surgeons  for want of  skill,  against  carriers for want of care, and the like, have sometimes been treated as if brought in pursuance of a right existing against persons pur­ suing such vocations, independently of any contract. It has been said, for instance, that ' the right which a passenger by railway has to be carried safely does not depend on his having made a contract, but that  the fact of his being a passenger casts a duty on the Company to carry him safely 1.' The simpler, and it is submitted, the truer view, would be to treat all such rights as contractual.    What is called, with reference to carriers, the ' custom of the realm,' is really a term implied by law in the contract of carriage. Any one taking a railway ticket knows,  or  is  preS11med to  know, what interpretation is put by the  law upon  the  agreement  with  the  Company into which  he enters  by the  simple  act  of taking a  ticket. He  knows that, in return for his money,  the  Company not only undertakes to put him  into  a  train  and  to  start  it  for its destination, but also undertakes by all reasonable pre­ cautions to ensure his safety during the journey.  H, through the negligence of the Company, what is called an accident occurs on the road, and the passenger's leg is broken, he may fairly say that the Company is just as much  guilty  of  a breach of their  contract  with  him  as if  they had  stopped their train half way, and had told him that he must accom­ plish the rest of the distance as best he could.


Ex Con­
tractu.
II. 
By far the most important class of rights 'in personam' are those which arise from that particular  species  of  act which  is  called  a  'Contract.'   We  have already explained that acts which are directed to the  production  of a  legal result, ' Rechtsgesch.ifte,' may be either one-sided, when the
1 Per Blackburn, J., in AUBtin 11. Great Western Railway Co., L. R. J
Q. B. 447•
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will of one party only is active, or two-sided, when there is Ollil. xu. a concurrence of two or more wills in produeing a modifica-
tion of the rights of the parties concerned.	Such a two-
sided act, having for its function the creation of a right, is . a ' Contract,' in the widest sense of that term, in which it would include not only the creation of rights 'in personam' but also assignments of property, marriage, and other transfers or creations of rights' in rem 1.'
Thus if a man goes into a shop and buys a watch for ready Two aensea money, a contract has taken place. The watchmaker and his n­ customer have united in a concordant expression of will, and
the result has affected once for all their legal rights. The eustomer has become owner of the watch, and the watchmaker of its price, and the transaction is at an end.   But suppose that, instead of the instantaneous sale of the watch, the agree- ment had been merely for its purchase at a future day, in this case also there is a contract, but the right to which it gives rise is not a vested right of ownership in the watch, but an outstanding, or continuing, right in the customer to buy it at the time and for the price agreed upon, with a correlative right in the shopkeeper to receive the price in due coarse. In the former case, the contract has given rise to rights ' in rem,' and in so doing its force is instantaneously spent.    In the latter case, the results of the contract are deferred. It
1   Supra, p. 102. Bo in Engliah law ' oontraot of sale' i■med to de■cribe both a -.le out and out, or, aa it i■sometimee described, 'a  bargain  and  sale,' and a oon to aell. A. aimilar ambiguity lurb intheterm 'marriage oontraot,' whioh may denote either the oontraot of marriage, or a contract to marry hereafter. The term is aometimee employed in a very misleading manner. Th111, by 'The Married Women■ Property Aot, 1882,' it is provided that' the word " -	" in thie .Aot ahall include the  aooeptaD.ce of a trust, or of the office of executrix or administratrix.' Bo it haa been held that the incor­ poration of a College is a ' oontraot,' and therefore, under the Con■titotion of the United State■, cannot be interfered with. Dartmouth College "• Wood­ ward, 4 Whea 518.
On the neoeaaity of aooept&D.ce for complete alieiaation in Roman law, - 1upra, p. 175. In English law aooept&D.ce is not neoee■ary, Bee Butler and Baker'■ Cue, 3 Rep. 25, Thompson "· Leach, 3 Mod. :19'>, and Siggen 11.
Evan■, 5 E. and B. 367.
p
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CHAP, xu. produces merely claims, or rights ' in personam,' which con­ tinue to be opemtive till the thing agreed upon is per­ formed.
Obligatory		We are concerned in the present chapter only with that contract.	narrower, and more usual, sense of the term <:ontract, which restricts it to signify such a two-sided act as gives rise to
rights 'in personam 1.'
In this sense it is defined by Savigny as ' the union of several in an accordant expression of will, with the object of creating an obligation between them 11 ;' by an old English authority as 'a speech between two parties whereby something is to be done 3 ; ' by Pothier as 'I' espece de convention qui a pour objet de former quelque engagement 4;'  by M. Ahrens as ' le consentement exprime de plusieurs personnes A l' efFet de creer entre elles un rapport obligatoire sur un objet de droit 6.' 'When,' said Vice-Chancellor Kindersley, ' both parties will the same thing, and each communicates his will to the other, with a mutual engagement to carry it into effect, then an agreement or contract between the two is constituted 8.'  It is an expression of agreement entered into by several, by which rights 'in personam' are created available against one or more of them.
Cause and		It is necessary carefully to distinguish between the two- effect.	sided act itself and the results to which it gives rise.	The act alone is the contract, the resulting contractual relation is
quite a different thing ; although, from the want of an appro­ priate terminology, the two things are sometimes confused with one another in English law.    Thus we talk of 'assigning a contract,' while what is really meant is the assignment of the rights and liabilities which arise out of the contract.    In the language of Roman law, the two ideas are distinguished
1 Thia i1 by some wri11era maintained to be the onlyproper 881118 of the term,
e.g. Va.ngerow, Pand. i. l In.	An 'Obligatorieche Vertrag' ia aometimea
also deaoribed u a 'Schuldvertrag,'
1   Obligationenrecht, ii. p. 8 ; cf. Puchta, Inat. iii. p. 89.
1  The Mirrour,	• Oblig, art, 1.	1 Cour8, ii. p. 226.
1 Haynes ti, Haynes, I Dr. & 433.
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with the utmost precision.	The 'contractus' is one thing, CHAP. xn.
the' obligatio ex contractu• is another.
It has been paradoxically maintained by more than one Enforce­ writer of eminence that no assistance should be given by law ment. to the enforcement of agreements, on the ground that they
should be entered into only with those whose honour can be trusted; and the laws of Charondas and of the ancient Indians are stated to have proceeded upon this principle 1• The contrary view, embodied in the maxim, 'pacta snnt
servanda,' Kvp,a Elva, iS Tl   au lTEpos  frlpi, dp.0AOY'7"71 9, even
apart from such solemnities as we shall have occasion shortly to mention, has, it is hardly necessary to say, long ago received the adhesion of the civilised world.
The State lends its force to assure the performance of those promises of which it thinks fit to .take cognisance. This it endeavours to do by putting some sort of pressure upon the will of the promisor, which is therefore indubitably so far subjected to the will of the promisee. The fact that the pressure thus applied may often fail of its effect has given rise to an ingenious inversion of the theory of contract. According
to Mr. Justice Holmes, a contract should be regarded as 'the Mr.Ju■tice!	•

taking of a risk.'    The promisor undertakes either to perform or to be liable in damages, whichever may be most convenient for him 8•   But, as the able advocate of this view is compelled to admit, 'when people make contracts they usually contem- plate the performance rather than the breach ; ' nor can it be seriously maintained that the performance of a contract is more optional than that of any other legal duty. Libel or assault, equally with breach of contract, are possible to any
one who is prepared to be answ.e.rable in damages for the indulgence of a taste for defamation or violence.
1 Ottoc -,dp "apG'Xf'qJl4 ltfAfVOV(T& a.u- Kcal >..capJJo,,m,, U.. U ns trUTTf611,
p    tll'III   .    attclr -,ap calTlv ,lva, rijs d&ltlcu.   Siob. Flor., tit. #· :n ; Strabo, xv. p. 709; cf. Amt. Eth. Nie. viii. r5. 6, b:. I. 9.
1 Dem01th. in Euerg. p. II6l.  'Quid enim tam congruum fidei humanae quam ea quae inter eoe placuerunt eervare T' Dig. ii. 14, 1.    Cf. Pulfendorf, De Off. Homini■et Civi■, i. c. 9. § 3.	• The Common Law, p. 301.
p 2
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cHAP. xu.	An obligatory contracl ·is, 88 we have seen, a species of Savigny'•     agreement.	But many agreements produce no legal effect upon the relations of the parties one to another.	It will
therefore be necessaty to enquire more minutely into the characteristics of those consensual acts which are recognised by law 88 giving rise to obligations.
Savigny's analysis of contract, subst.antially accepted by· the majority of the more recent German authorities, is to the following effect.	Its    constituent   elemeniB   are,   he says:
(i) several parties, (ii) an agreement of their wills (sie miissen
irgend Etwas, und zwa.r Beide dasselbe, bestimmt gewollt haben), (iii) a mutual communication of this agreement (sie miissen sich dieser Uebereinstimmung bewusst geworden seyn, das heisst der Wille mllB8 gegenseitig erklirt worden seyn), (iv) an intention to create a legal relation between the parties1•
Isoon-	In one point only does this analysis seem open to criticism. aen■ua 1 Is it  the case that a contract is not entered into unless the n-,.ry  wills of  the   parties are really at  one?   Must there  be, 88
Savigny puts it, ' a union  of several wills to  a single, whole and undivided wilJB?' Or should we not rather say that here, more even than elsewhere, the law looks, not at the will itself, but at the will as voluntarily manifested 3 ? When the law enforces contracts, it does so to prevent disappointment of well-founded expectations, which, though they usually arise
from expressions truly representing intention, yet may ooca- · -­
sionally arise otherwise.
If, for instance, one of the parties to a contract ent.ers into it, and induces the   other party to enter into it, resolved all the while not to perform his part under it, the contracl; will S1Jrely be good nevertheless. Not only will the dishonest contractor be unable to set up his original dishonest   intent as an excuse for non-performance, but should he, from any change of circumstances, become desirous of enforcing the
agreement   against   the   other   party, the    latter will never
Sy■tem, ill. p. 308.	I   lb. p. 309.	' Of'. ■upra, p. 99·
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be heard to establish, even were he in a position to do so by CHAP. xn. irrefragable proof, that at the time when the agreement  was
made the parties to it were not really of one mind.
This view, opposed as it is to the current of authority The older from Javolenus 1 to Mr. F. Pollock I and Sir W. Anson 3, wastheory. originally put forward with some diffidence. It is now restated
with more confidence, since English   friends who were at first decidedly opposed to it are converls to its truth, while a similar view, after having been, as it seems, for some years aeademically debated in Germany, has definitely come to the surface in the important work of Professor Leonhard 4• Indeed when the question is once raised it is hard to see how it can be supposed that the troe	of the parties is within the province of law, which must i:ieeds regard not the will itself but the will as expressed, taking care only that the expression of wiJl exhibits all those characteristics of a true act which have already been enumerated 11•
An adequate disc1188ion of the extent to which a contract Reu?J11
demands for its validity a true union of wills, would be out	:OS: !
of place in the present work, which can attempt only  to indicate the nature of the problem and the  genera.I  character of the  arguments  by which  one or other solution  of it  may be support.ed. The language of systems of positive law upon the point  is generally ambiguous, nor is this      be wondered at. The question is practically a new one.  The process of giving effect to the free acts of  the  parties to a contract, rather than to the fact that certain rigidly defined formalities
1 ' In omnib1111 reb1111 quae dominium nnafenmt, OOIIOUJ'l'at o	a&"ect1111
u utnque pr.rte oontn.hentium.'   Dig. mv.  7. 55;  cf. :liv. 1.  3.
1 ' There mUllt be the meeting of two minda in one and the ume Intention.' Tma he admit.II may be a mere inference of faota which mUllt be proved, and in IOllle  -	may not be diaproved. 'Under oertain ciroumatanoee the law of evidenoe doea  not allow a  party to show_  that hia Intention wu  not  in  nth u he made U appear.' Convact, p. 3.
1  Principles of the  Engliah law of Cont.net, p. 2.  For a oritioiam of the viewa of the :iir-nt writer upon thia quemon, 1ee pp. 1er13 of tha aeoond ediuon of Bir W. A.Dion's work.
'  Der Irrtham bei niohiigen Vertriigen, Berlin, 1882-83.	• Supra, p. 89.
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cBAP. xu. have been complied with, has lasted so long that legal speculation has only recently begnn to analyse the free act itself into its two factors of an inner will and an outward expression, and to assign to one or to the other a dominant place in the theory of contract.

Roman
Jaw.





Engliah

Just as the Romans used, without analysing them, the t.erms ' velle,' ' consensus,' ' sententia1,' so the modern Codes, though some appear to look rather to the inner will1, others rather to its outward expression 8, as a rule employ language which is capable of being interpreted in either direction.
The same may be said of the English cases.   In these
one constantly meets with such phrases as ' between him and them there was no conaenm, of mind,' ' with him they never intended to deal' ;' but one also meets with much that supports the view of the question which we venture to hope may ultimately commend itself to the Courts as being at once the most logical and the most favourable to the interests of commerce. The class of cases in which this view may be traced mn.y be said to commence with that of Pickard v. Bear,, decided. in 1838 6, and the principle which they involve was thus stated by Chief Baron Pollock in 1859: ' If any person, by a course of conduct or by actual expres­ sions, so conducts himself that" another may reasonably infer the existence of an agreement or licence, whether the party intends that be should do so or not, it has the effect that the party using that language, or who has so conducted him­ self, cannot afterwards gainsay the reasonable inference to be drawn from his words or conduct 8.'       Still clearer was the
1   See Leonhard, i. p. 11 ; but on the other hand Windaoheld and Zitelmann,
ae cited, ,upra, p. 99-
1 E.g. the Code Civil, an. n09; the Codice Civile, aria. no8, I no;  the C-Odea of Prmeia, H 4, 52-56, 75-79; of Suony, H 91, 95, 8-4-3, 8.f-4; and of Ziirich, l 926.
1 E.g. the A.uatrian Code, an. 871 ; the Swi.u Code ft!dl!ral dee Obligatiom,
art. I.
· In Cundy ti. Lindt&y. L. R. 3 A.pp. C&. 459.
1 6 A. and E. 475; cf. Freeman ti.  Cooke, a Ex. 654.
· Cornish ti. Abington, 4 H. and N. 5-4-9.
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language held in 1871 in the case of Smit!,, v. HugAe.1, when CHAP. u1.
Mr. Justice Blackburn said: 'If, whatever a man's real in- tention may be, he so conducts himself that a reasonable man would believe he was assenting to the terms proposed by the other party, and   that   the other   party on that belief enters into the contract with him, the man thus conducting himself would be equally bound as if he had intended to agree to the other party's terms2.'	•
In other words : the legal meaning of such acts on the The newerpart of one man as . d	h	.	theory

in nee anot er to enter mto a . contract with him, is not what the former really intended, nor what the latter really supposed the former to intend, but what a ' reasonable man,' i.e. a judge or jury, would put upon such acts 8• This luminous principle at once sweeps away the in­ genious speculations of several generations of moralists ', while it renders needless long lists of subtle distinctions which have been drawn from decided cases 6•
The truth and practical importance of this view are con- is ■up-
· ported by
firmed by the generally received rules as to contracts_ made ntlea ae to
by post; where the question, whether or no the contract is:Or:ienee
made, turns, as we shall see 6, not on the coincidence of the and wills of the parties, but on the fact of their having exchanged agency expressions of intention:• and by the law of Agency; since
the liability of a principal continues not merely so long as he
1 L. R. 6 Q. B. 6o7.   Cf. Carr 11. London  and N. W. Co,, L. R. 10   C. P.
317. In Scott 1>, Littledale, 8 E. and D. 815, the conb'act was held good, although the vendor had by mistake ■hown a wrong sample. See also Leake, Contract, p. u.
· Mr. Schu■ter in a very able article' Der VertragsachlU88 naoh Engliachem Rechte,' in the Archiv ftir Handel•• u. Weoh■elrecht, xlv. p. 324, eeema to think that according to these ca■e11it is neceuary that the expreuion of will
· bould be. accompanied  with an intention  that it should induce the  other party to act, and that the other party ■hould, with a knowledge of thi■inten• tion, underlake so to act.
1 ' It  may well be in contra.eta that a man may be bound to a meaning
which demonstrably was not hia.'  Leonhard, i. p. n9.
· E.g. Groti1111, De LB. et P. iii 23. 4; Paley, Moral Phil. vol. i. c. S; Austin, ii. p. I 23.
s E.g. the rule■set forth by Sir W. Anson, Contract, p. 32.
· Infra, p. u 9.
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CRAP. xu. continues mentally to empower his agent to act for hii:n, but also so long as he has not, to the knowledge of third parties, revoked the agent's authority1•
and is oon-   Nor is there any inconsistency between this view and thellistent

with the   well established effect of what is known as ' essential error '
:,	of in preventing a contract from coming into existence. When such error is present, it is no doubt true to say 'non videntur qui errant oonsentire 2.' All liability under the apparent agreement may be repudiated, and any payments made in pureuance of it may be recovered back.   But we shall find that even here the failure of the contract is due not to the psychological fact of mistaken belief, which, as has been well observed, is a mere 'dramatic circumstance 8,' but to other causes, which may be reduced to two.   (I) The language
. employed is such as under the circumstances is meaningless, either from referring to an object not in existence, as in the case of the sale of a cargo of com, supposed to be on ite homeward voyage, while in reality it had become so heated that it had been unloaded and sold•; or from am­ biguity, u   in the case of   the sale of a   cargo of cotton 'to arrive ex Peerless from Bombay,' whereas there were two ehipe, either of which would have answered the de­
scription 6•   (2) The true meaning of the mistaken party
is, or might be, known to the other party.   This will cover the cases of ' error in persona,' ' in corpore,' ' in negotio,' &c., as, for inst.ance, the case where a customer sent an order for goods to a tradesman with whom he had been accustomed to deal, but who had disposed of his business to a successor,
i   Infra, P· u3.
· Dig. I. 16. 116; xliv. 55, 57.  Cf. aupra, p. 98.
· Holmllll, Common Law, p. 3o8.
' Couturier 11. Hastie, 5 H. L. 673. • Domum emi cum eam et ego et venditor oomb11Bt&m ignoremue. Nerva, &binua, Cueiua, nihil veniaee, quamvis area maneat, pecuniamque aolut&m condici posse aiunt.' Dig. mil. 1. 57.
1 Raffles 1', Wichelhaua, a H. and C. 900. The judgment in this cue merely
Bt1pporta the plea, which ■eta out the facta and aver■a difference of intention between the parties.   Cf. ' Bi Stichum atipulaiiua de alio sentiam, tu de alio, nihil actum erit.' Dig. :a:lv. 1. 83. 1.
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who, having supplied the goods without any notification of OHAP. xn.
the change, was not allowed to recover their price 1• The question in these cases should always be : was the expression of one party such es should fairly have induced the other to act upon it? If so, but not otherwise, it is in the interest of society that the loss should fall upon the former.

We shall  therefore  treat  of  the  constituent  elements  of Elements
a  con.4,_--..a.4c. as be"mg:   1•.  several  parti es;  1·•1.  a  tw0-81'ded  act  by otrafactc.on-
which they expniss their agreement; iii. a matter agreed upon which is both possible and legal ; iv. is of a nature to produce a legally binding result ; v. and such a result as aft'ects the
relations of the parties one Ii,another; also, vi. very generally,
either a solemn form, or some fact which aft'ords a motive for the agreement.
i. The very idea of a contract demands for its formation Part;iea. at   least  two  parties,  a  'promisor'  and  a  'promisee,'  who  in Roman law are described as ' debitor ' and 'creditor ;' which
terms have however a more general application.  So it  has been held that where one and the llame company had two departments, one for insurance and one for annuities, an in­ surance effected  by the latter department with the former was a nullityl1•     The promisee must not be an 'incerta persona,'
e.g. 'the secretary for the time being,' but the offer may be,
in the   first   instance,   made   to   an   unascertained   member of a class, e.g. to the finder of a lost purse, whoever he may be8•
There may be more parties than one to ·either side of a Joint oon­
contract,  'plures  rei,'  'joint  contractors;'  and  these  are, iraciore.
1 Boulton ,. Jones, 2 H. and N. 564; Boeion Ice Co."· Poiter, 123 Maa.
28.   In 1ach oues, u Leonhard aaya, • ihe   eNeniiality of error depend■en­
tirely on ihe question whether the absence of error ii made a oogniaa le oon­
diiion of ihe iranlactaon.'   Irriham, ii. p. 586.
· Grey "· Elli.aon, I Gift". 438.
1 Such a proJIOll&l ii called in German •Auslobmig.' The l&Dle principle appliee io ihe oft'er of a prize, io   announeementa In railway iime-tablee, and io 1&le1 by auction.
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CHAP. xtL according to the position which they occupy, either ' correi credendi,' 'joint creditors,' or 'correi debendi,' 'joint debtors.'
Offer and	ii. The two-sided act, expressive of agreement. This consists acceptance. of an offer, 'pollicitatio 1,' on one side, and an acceptance on the other2•		One party expresses his readiness to be bound to
a performance, and the other side expresses his acceptance of
Accept-	this readiness.	An unaccepted offer creates no liabilities3•
The roles upon this subject are as follows :-

l'ncondi­ tional.
I. 
The acceptance must unconditionally correspond to the offer. An agreement to buy a horse for fifty pounds is no acceptance of an offer to sell the horse for sixty pounds.

Contempo-	2. The acceptance must be contemporaneous with the
raneous.
offer, which may therefore be withdrawn at any time before it has been accepted. So it has been held that a bidding at an auction is not bound till the hammer has fallen. ' An auction is not inaptly called a locu, poellitentiae. Every bidding is nothing more than an offer on one side, which is not binding on the other side till it is assented to'·
Several subordinate questions arise with reference to this rule, some of them giving rise to very fine distinctions.
Tacit revo•		(a) How long does an offer which has not been expressly offer.	revoked remain open? It is in accordance with common sense, and has been so held, that an offer is intended to remain opencation of

only for a reasonable   time.     'When   I   offer anything to a person,' said Lord Cranworth, ' what I mean is that I will do that if you choose to assent to it ; meaning, although it is not so expressed, if you choose to accept it within a reasonable time6.' The German Commercial Code keeps an offer open
1 • Pollicitatio est 1101im off'erentia promiBBum.' Dig. 2. u. 3 pr.
1   .An offer, • Antrag,' may aometim88 be confused with an enquiry about an
offer,' Auff'ordernng zu einem Antrage.' Vang. Panel. § 6o3.
1  'Ex nuda  pollicitatione nulla actio naacltur.'    Paul R. S. v. 1:1. 9.   But
· ome curious exception■to this rule were recognised in Roman law.   Dig. l. I 2. As to the effect of an unaccepted off'er by deed in English law, -     infra, p. 227, n.
· Payne "· Cave, 3 T. R. 148.
1 Meynell o. Surtee■, 1 J ur. N. S. 737; cf. Ram■gate Hotel Co."· Montefiore,
L. R. I Ex. 109.
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only till an answer to it could have been received in due CHAP. xu. course 1.
( ) Is au offer revoked by the death before it   has been Revocation

accepted18


of  the  person  who  makes 1, t ?

There .

some dif.- by death.

ference of view as to this result following from the mere fact of death, uncommunicated to the acceptor 1•
(y) When the parties are at a distance, is the intention of Contract.
e1'th er party, or th e commum.cati.on of .mtenti.on to th e oht er by corre-1pondence.

party, to be regarded? This difficulty, which continues to the present day to exercise the ingenuity of the Courts and divide the opinions of jurists, was perceived and discussed by the earliest commentators on the civil law 8•     It arises chiefly with   reference to   acceptance   of an   offer, but   also   with
reference to revocation either of an offer or of an acceptance. The views upon the subject are classified by German write.rs
under  three  heads.   According  to  the  ' Aeussemngstheorie' (' Declarationstheorie '), it is enough if an acceptance is posted ;  according  to  the  'Empfangstheorie,'  the  accept- ance must reach the offerer ; while according to the ' Ver­ nehmungstheorie ' (' Rescissions- Agnitions- Recognitions- thwrie ') it must actually come to his  knowledge "·  The French  authorities   are  similarly  at   variance,  Merlin  for
, instance holding that the contract is complete on acceptance, Pothier that the acceptance must become known to the other

1 HedelsgeBet.zbuoh, art. 319. For • decision under thia article, aee Seuft'ert, Al-chiv, :nix. No. 6o.
· The Indian Contract Act requires commllllioation. In English law the mere fact aeema to be auffioient. See DiokeDBOn 1'. Dodd■, L. R. 2 Ch. D. -475. Some authorities would deny the exiatence of a oontraot, but would indemnify an ignor&nt aoceptor. Wiudacheid, Ped.§ 307.
· On l. I of the title •De Contr. Empt.' (Dig. xviii. 1), Acoursina writee: 'Hem quid ai antequam literae vel nuntiua ad 'eum perveni&nt venditor re­ nunt.iat I Quidam diount non valere cont.raotum. Seel Ald. dioit tenere, quod puto verum.'
· Windacheid, Pandekten, § 3o6; of. Vangerow,P&nd. § 6o3; :Baron, Ped.
§ 212. For a full &nd intereating diaouaaion on the aeveral theories of diclt.iaraio11t, ,ptdi•lonl!, &nd reonione, see the Report upon the dn.t\ Code of Commeroe, presented in I 878 to the Itali&n Senate by the Miniater of Juatice, :Manc:ni, pp. n5-1-43.
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CHAP. xu. party 1•   The English Comte, after a period of uncertainty, seem now to have arrived at conclusions which may be shortly stated as follows : An offer is irrevocable after it has been accepted. Acceptance must be no merely mental act, but a commnnication to the proposer, which may however be sufficiently made by posting a letter containing it 2, although this letter be delayed 8,    or even fail alt.ogether   to reach its destination'· A revocation of an offer, despatched before, but reaching the acceptor after, the posting of the acceptance comes too late 5• A revocation of an accept­ ance, posted after, but reaching the proposer simultaneously with, the acceptance, probably prevent.a the formation of the contract 8.
Our judges, it will be observed, refuse to give effect to the intention of one party unless actually communicated to the other, except that, in the case of an acceptance only, they hold the posting of an acceptance to be equivalent to such communication. They do not attribute a similar effect to the posting of a revocation
Those foreign jurists who, insisting upon a truly con­ tinuing conae,uua of the parties, think that a proposer may revo e at any moment before the acceptance reaches him, grant to the acceptor   of a contract   which may thus fail to come   into   being   an indemnity   for any   loss   which he may have sustained by the proposer's 'culpa in contra­ hendo 7.'
The topic is dealt with in several of the modern codes 8•

1 Cf. Dalloz, •Obligationa,' No, 98.
2 Brogden"· Metropolitan Ry. Co. 2  App. Ca. 6gr.
1 Adami"· Lindeell, I B. and Ald. 681.
'  Dunlop  t1. HiggiDa,  1  H.  L. Ca. 381;  Ho118ehold  Fire and Carriage  Co. "· Grau.i,  L. R. 4 Ex. D. 216, where eee the  diaeuting judgment of Bram­ well,  L. J.  Cf. Tayloe "· Merchants  Fire  Insurance  Co.,  9  Howard  S.  Ct. Rep. 390.
1    Byrne"· Van Tienhoven, 5 C. P. D. 3#
· Dunmore 11. Alexander, 9 Shaw e. Dunlop, 190.
' Pothier, Conti-. de Vente, i 32;  Windacheid, Pandekten, I 307.
8   Indian  Cont.raot   Act,  f  -4; Handelgeeetzbucb, art. 318-321 ;   the  new
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3. There are circumstances which, while they do not, like CBAP. xn. those already mentioned, by negativing the presence of what
is often described as a con,enaiu atl idem, but would be more accurately described as a concordant expression of will, render the apparent contract void all initio, yet operate as ffa'YS in its formation, rendering the resulting obligation voidable at the option of the party who is disadvantaged by it 1•
Where one pe.rty has been guilty of fraudulent misrepresen- Fraud.
tation or concealment, he is not permitted to hold the other party to his ba.:rgain. The rhetorical phrases of a vendor are not necessarily fraudulent, ' simplex commendatio non obligat,' nor is the contract voidable unless it has been materially induced by the misrepresentation.  A principal is responsible for the fraud of his agent 11•      What is known in English  law as 'undue influence ' is also held to make a contract voidable. This consists  in  acts  which, though  not  fraudulent, amount to an  abuse of  the  power which  circumstances  have  given to the will of one individual over that of another. In some relations, BllCh as that of solicitor and client, or parent and child, the existence of this exceptional power is often pre­ sumed, but its existence is capable of being proved in other cases also.
Duress, which is another ground on which a contract is void- Dureea.
able, consists either in violence to the person, or in threatened violence of the  same character, ' duress per minas.'   It  will not be enough if the safety of a man's house or goods only be thre11tened, and the fear caused must be, as has been said, 'not a vain fear, but mch as may befall a constant man ; ' 'va.ni timoris iusta excusatio non est8.'

Italian CocHoe di Commerolo, an. 35 ; the new Swial Code f 4!ral des Obli­
ptiOIIII, "1111. 5-8.
1 OD the dinmdion between void au.d voidable aota, of. 1111pra, p. 97. The 1!'Nmoh nd Iw.liau. Codes INlll to give to • 8188Dtial error' IIO higher effect upon a contra.ct than they attribute to fraud and d'IIJ'e& l'la.to mentiona dareu, fraud and hute, u grounds for a.voiding a oontnot. Crlto, 53 E.
1 OD fraud u an infringement of a right. 'in rem,' v. ■upra, p. 193.
1   Dig. 1. 17. 184.    Cf. ■upn., p. 90.
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c&.\P. :rn.  According to English law the fraud or duress of a third party has no effect upon a contract ; and this is the generally accepted mle as to fraud 1, though not as to duress 2•
Mode of	4. The expression of agreement may be in writing, or by expreeaion. words, or by signs, or merely by a course of conduct, in which last case it is called an 'implied contract 3.'	In an old case, it
was said, with reference to an unexpressed accept.ance, ' your having it in your own mind is nothing, for it is trite law that the thought of man is not triable, for even the devil himself does not know what the thought of man is".'
It must be expressed by the parties to one another ; but in developed systems of law it is not necessary that the parties
May be by shall be face to face at the time.   They may communicate,
agent.	f	.for the purpose			as well as for the purposeo   contracting,

of otherwise affecting their legal relations, by letter, or by telegraph, or by means of a messenger or other go-between. This go-between, when entmsted with a certain amount of discretion, is called an agent, or mandatory, and he acts by vu-tue of the authority, or 'mandate,' confided to him by his principal5.    The giving of this authority on the one hand, and its accept.ance on the other, constitute a special contract, resulting in mutual rights and duties between the principal and the agent, which will have to be discussed hereafter. We are now only concerned with agents as being, for the purposes of all contracts alike8, capable of giving binding expression to the will of their principals. Each party to a contract may be represented by an agent,   It is a universally
1   Though it is criticiaed  by some commentators on  the French Code : see
Dalloz, Rt!pertoire, 1. v. 'Obligation.'
1 Dig. iv. 2. 9. I, ib. 14. 3;  Code Civil, art. IIII i Codice Cirile, art. IIJJ.
· It is necesaary carefully to diatinguiah from ihia appropriate Ule of the
tenn ita use as deecriptive of terma imported into a oontract by the law (supra,
p. 208, infra. p. 232), and of a tranaaction to which the law chooses to aitach
the consequences of a contract, although it ia nothing of the kind (llllpra,p. 200).
· Per Brian, C. J., 17 Ed. IV, quoted by Lord .Blackburn in Brogden e, Metropolitan Railway Co., L. R. 2 App. 6g2.
' Supra, pp. 96, 101.
· Theratification of the promise of an infant could not however, Ullder Lord
Tenterden'a Act, be made by an agent.
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received maxim, that a pru-son who at the time had no OBAP. xu. authority to act for another, may be retrospectively made his
agent by subsequent ratification.	' Omnia ratihabitio retro­ trahitur et mandato priori aequiparatur1 .'
An agent  may in  general  be  appointed  without  any Authority
formality, though in English law an   nt	to execute a deed of agent. must be appointed by deed, and for the purpose of binding his principal under the Statute of Frauds, sections I and i, must
be appointed in writing.   Agency may also be implied from the acts of the principal, on the ground that if one person by his acts represents another person to be his agent, he ought in equity to be liable upon the contracts into which third parties may enter on the faith of such a representation.    A servant, for instance, who is in the habit of ordering goods for his master on credit, may continue to bind his master after his authority has been withdrawn, with reference to third parties who have had no notice of such withdrawal.    So the master of a ship is, in emergency, an agent to pledge the credit of his employer for the good of the ship. It has ho ever been held that mere necessity does not, in general, create agency ; so a railway company is not liable for the fees of a surgeon who has been called in by one of their station-masters to attend to the sufferers from an accident 2• According t-0 modem English decisions, a curious exception must be made to the ordinary rule of implied agency in the case of a wife. It has been held that a prohibition to her to order goods, though uncommunicated to her tradesmen, is sufficient to relieve the husband from liability for her purchases8•
Agents are said to be 'general ' when their authority is Agents,
defined  by their character or business, as in the case of factors, =i:tnd
brokers, or partners ; or ' special ' when their authority is limited by the terms of their appointment. No private in-
I  er. Bird ti. Brown, • Ex. 798; Fleckner 11. u. s. Bank, 8 Wheaton, 363.
1 Cox 11. Midland Railway Co., 3 Ex. ,68.
1   Jolly 11. Reel!, 19 C. B., N. 8. 638. The principle of this cue hu been affirmed by the Ho111e of Lords in Debenham 11. Mellon, L. R. 6 App. Ca. 34-
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WAP. m. stroctions, contrary to the usages of a general agent's businees, will limit the -liability of his principal. It follows from the nature of agency, that a contract made by an agent is regarded as the contract of his principal, who alone therefore can as a rnle sue or be sued upon it.  The agent, having done his part by acting  as the  in rmediary, drops  out of  the  transaction 1• If a man contracts avowedly as the agent of another but without authority, neither can be charged upon the contract, but the pretended agent is liable for the deceit 1•
Pouibility     iii. The matter agreed upon  must  be  both possible  and
and
legality.     legally permissible.    It    makes no difference whether or no
the impossibility be known to the pe.rties. A thing is said to   be impossible, not only 'quod natura fieri non concedit,' but also if it be practically out of the question, because it can only be accomplished at an unreasonable cost, e.g. the recovery of a ring which is known to be lying at the bottom of the   sea ; or if it imports to have a legal effect unknown to the law.    A contract to do an illegal act is equally void. So a sale of pork or wine is void according to Mohammedan

Public
policy.

law 8 ; and the  law  of  England  will  not  enforce a contract of ' marriage brokage ',' or for assigning the salary of a public officer. Such contracts are sometimes said to be 'against public policy.' But this doctrine has been  called' an unruly steed ; ' and in a recent case the Master of the Rolls observed: ' You are not to extend arbitrarily those mies which say that agiven contract is void as being against public policy; because, if there is one thing which more than another public policy requires, it is that men shall have the utmost liberty of contracting, and that their contracts, when entered into freely and voluntarily, shall be held sacred, and shall be enforced by courts of justice. Therefore you have this paramount public

1 For a lilt of the exceptlona, real or apparent, to this role recogniaed in Engliah law, 1ee Mr. Dlcey'11 P&rtiee to an Action, pp. 1u-1-43.
I Cf. 111pra., P· 195.
1  Hidayah, ii. p. -429.
' Cf. Cod. V, I.  6 j  Dig. DV.  I.  l3+
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policy t.o consider, that you are not lightly t.o inte' rfere with muP. xu. freedom of contract 1.'
iv. The agreement must purport to produce a legally bind- Producing ing result.	Thus the accept.ance of an invitation t.o dinner, ta. or an engagement t-0 take a walking tour with a friend in Switzerland, are no contracts 1•
v. It must be of a nature t.o produce a binding result upon On the re­ the mutual relations of the parties ; therein differing from	­ the agreement of a bench of judges, or of a board of direct.ors,
which has no reference to the relations of the judges, or directors, one t.o another.
vi. No system of law will enforce as a contract any trans- Form or action which does not exhibit all of the fi e characteristics• cau,a.' already described.	Even when these are all present, the transaction will generally be treated as a ' nudum pactum,'
unless it is either effected in compliance with certain pre­ scribed formalities, or is the result of some underlying fact, which the Roman jurists called 'causa.' First as to super- added formalities 3•
1. It is a a  topic of controversy  whether 'formal' or.Form.
'informal' contracts are historically   the earlier.   Roman legal speculation seems to have derived the informal contracts, which were attributed to the ' ius gentium,' from a primitive st.ate of nature, formal contracts being regarded as later in date, because resulting from the idiosyncrasy of the Roman people.
Recent investigators, after examination of a far wider
range of facts than was formerly accessible, are led to the conclusion that comp1exity, rather than simplicity, is the characteristic of primitive customs, and that the consensual kemel of contract has only gradually dispensed with the husk
1 Printing Company v. Sa.mpeon, L. R. 19 :Eq. 465.
1 Cf. Dig. xiv. 7. 3. 'Verbormn quoque obligatio oonatat 1i inter oontra­ hente■ id agatm: nee enim Ii per iooum puta, vel demonatrandi intellect118 cau,a ego tibi dixero "Sponde■" P et tn re1ponderil " Bpondeo," naaoetur obligatio.'	I Cf. supra, p. IOI.
Q
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CHAP. xn. of ceremonial with which during long ages it was almost identified. The evidence in support of this view is very strong, though it may be questioned whether it.a adherent.a have sufficiently noticed the fact that such bailment.s of every­ day use as pledging and letting seem to have been made in very early times with no more formality than the mere transfer of the possession of an object, the ownership of which was probably notorious.
Advan-		A solemn form, be it observed, has two distinct advant.ages. tagee of.	In the first place, it prevents the bargain from being rashly struck ; and in the second place, it facilitates the proof
of what has occurred. The formal contract of the best ages of &man law was the ' stipulatio,' or solemn question and answer, imit.ations of which may be found in the Marriage and Baptismal Services of the English Church. This, according to many writers, mnst have been a relic of a still more formal ceremony in which the solemn words were accompanied by the symbolic· weighing of pieces of copper in the presence of a balance-holder and five witnesses ; but Mr. W. A. Hunter has recently given good reasons for thinking   that   the   ' stipulatio'   was   independent   of, and as old as, the 'mancipatio ' itself 1•     It   became usoal to draw up a written memomndum, 'cautio,' of the stipu­ lation, and this was held to be presumptive evidence that the contract had been entered into. The restriction which
originally prevented a stipulation from being entered into
· by means of an agent was done away with in the iater
legislation.

Varieties of.

Among the Teutonic conquerors of the R-Oman empire, it seems that such contracts only were recognised as were either accompanied by a ba.ilment, ' re praestita,' or entered into by means of a formality, 'fides facta,' 'W ette: ' Treugelob­ niss,' consisting in the delivery of a wand, ' festuca,' or similar object2• This was represented in later times by a
I  Roman UW', p. 353,
' See ihe NfereDcN to Sohm'• 'Eheechlieuung' a11d •Lex Sallca,' OODtained
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shake of the hand, ' Handschlag,' 'Handsa.le.'	Pa.rt Payment our. :r.IL
was   represented by the ' Denier   t	Dien,' ' Paumee,' or ' Weinkauf1.'
Besides these methods the old French customary law JeOOg­ nised also obligation by a writing under seaP.    Just as the most solemn form known to the law of England is a deed, or document sea]ed and delivered. An agreement if thus ent.ered into is called a ' specialty contract,' while if made in any other way, even in writing, it is a 'simple ' or ' pa.rol contract.' As Roman law enforced a 'stipulatio8,' so English law enforces a' specialty contract,' without looking behind it to enquire into its equitableness, or into the motives which caused it to be made ; although both stipulations and deeds may be impeached on the ground of fraud, mistake, or duress•. The parties are also, as it is said, ' estopped ' from denying the truth of the stat.ements to which they have set their seals, and there is some authority for saying that a deed is binding even before it   is accepted by the other pa.rty5•

in two articles by M. Eamein, 'nr lea oontrat.a daJII le trile-tmaien choit fnm9&is,' Nouv. Rev. llistorique, t. iv. p. 656, t. v. p. :n, whence are derived aeveral of ihe llt&tements in the text. See a1ao Eaaa11 in Anglo-Suon Law,
p. 189.
1 'Statuimua quod omnis emptio et  venditio rat& ut et  ftrma perpetuo,
si facta fuerit cum denario Dei iuridioo et reoepto.'   Stat. mmtlcip. de la ville de Salon (1293). 'Emptio vel venditio non valet line palmata, vel sine aolutione pretii peouliari vel UDi.venali, vel une rei traditione.' Cont. de Montpelller, aited by M. Bamein.
1 Eeaamanoir, xiav. I.
1 The novel doctrine, that a lltipulatfon need& a 'oausa,' u combated by Savigny, Obligationenrecht, ii pp. 2-49-266.
· ' For a time, a man wu bound by hie seal, although it wu affixed against hu will.'    Holmea, Common Law, p. 272, citing Glanville, :Britton, and other early aatboritiea.    In   many Statea of the United State& it ia held that a mere louriah of tbe pen i1 a 111fllclent aeal, and in aome of them tbe dilltinotion between lealed and u-1ed  inmument.a hu been exprealy aboliahed. lb. p. 273.
1  Xenoe T.  Wickham, L. R. 2 H. L. 2g6,  in which aome earlier oases are
cited.    H may however be hoped that tbi1 cue may BOJDe day be explained
away.   The doctrine to which it givea countenance hu, not unnaturally, been
· tigmatued M 'ein Jurimschea monatram,' Bchloasman, Der Vert.rag, p. 150,
cited by BchUlter, Archiv ftlr Handehrecht, xlY. p. :n.
Q 7,
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Writing.

Bills of exchange.
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Certain  agreements  cannot  be  made  otherwise  than  by
deed1.
The view that a merely consensual contract, which, says Bracton2, was not enforced in the king's court,  'nisi ali­ quan<lo de gratia,' ought to be recognised as legally binding, seems to  be due to  the  canon  law8•   The customary  civil law followed suit, enforcing at first promises under oath, and then promises generally, till Beaumanoir could assert, towards the end of the  thirteenth century, 'Toutes convenences font
a tenir et por ce dit on " convenence loi vaint \"   exceptees
lee convenences qui sont fetcs por malveses causes 6.'
A less solemn formality consists in the reduction of a bargain to writing.
The  'chirographa'  and  'syngraphae'  of  Roman  law, and the bills of exchange and promissory notes of mod.em Europe, must be made in this way, or they could not be made at all; but many agreements  which might very well be entered into by word of mouth have been rendered by positive enactment void nnless embodied in a written document. This has of

· course been done with a view to   guard against deception
and disputes.

L'Ordon­ D!lnce de Moulins.

Increased freedom of contracting leads naturally to in­ creasing difficulty in deciding whether a contract has been made or not. Hence in France the Ordonnance de Moulins,
1 It hu been given &1 the reason of the sufficient cha.racter of II d-1     t
it ' importa consideration.' The statement ia &rtmciaJ. on the face of it, and becomes doubly 10 when we remember t deeda were binding before the doctrine of consideration had been worked out. See Sir W. R. A.neon, Contnot, p. 43.
1 Fol. 100 a.  Cf.Glanville, liv. x. c. 18;   both cited by Mr. Pollock, Cont.ract,
p. 151.
1    See c. 1.  X. 35; c. 3. X. 1.  35; c. 13. X. 2.  1.      On  the  early  jurisdiction of the Court of Chancery in m&tten of contract, aee an article by Mr. Jmtice Holme& in L. Q. R. i. p. 171.
' Beaumanoir, •ya M. Eamein, knowingly pate a new meaning on thia phrue, which in the Asaize of Jerusalem merely approves of llllignment i•ter tnfl<U of property to which the ueignor'a heira would be entitled on bia death. Nouv. Rev. Hiat. t. iv. p. 683.
1 Coutume de Beauvoiaia, ::a.xiv. 2.
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1566, 'pour obvier l la multiplication des faite que l'on a OJUP.:s:u. vu ci-devant tre mis en avant en jugement, sujete l preuve
de t.emoins et reproches d'iceux, dont adviennent plnsieurs inconv niente et involutions de procm,' prohibits proof by witnesses when the matter in   dispute exceeds   100     francs.
Hence also the English ' Statute of Frauds,' passed • for the TheStatute prevention of many fnudnlent practices, which are commonly of Fraucla. endeavoured to be upheld by perjury and subornation of
perjury,' rend.en void any contract for the sale of good&
for the price  of  ten  pounds  and  upwards, unless  there be part  delivery  of  the goods, or  part  payment  of  the  price, or some note or memorandum in  writing  of  the  bargain made and signed by the parties, or their agents1• The same Statute, though it does not avoid  the  contract, allows  no action  to be brought on it  until it has been written down
.and signed, when it makes an executor personally liable, or guarantees the debt of another, or creates a liability in con­ sideration  of  marriage, or relates to  an  interest  in land,  or is not  to be performed  within a year1•   An acknowledgment of a debt barred by the statutes of limitation mUBt also be written and signed 1•
2. Apart from those cases for which particnlar formalities C11111e.
are required, every legally permitted  agreement is, according to French law, legally binding. This view has long  pre­ vailed, and is expressed in  the  old saying ' on lie lee bceufs pas lee comes et lee hommes pa.r lee paroles'.' It is qualified only by the  rule  that  the agreement  must  have  a  • cause,' the precise meaning of which  seems to  be far from clear to the French commentators themselves 5•
1 29 ew. n. o. 3... 17.	• lb.•· 4.  .
· 9 Geo. IV. o. 14... I; 19 I; 30 Vio. 0. 97. a. 13.   Cf. Code Civil, an. 134;
.Allg. Lanclreoht, i. tit. v. t 131.
' Lolael, Iut. Cout. liv. 3. tit. 1 ri,gle :.a. He ocmtinu•: 'autant vaut nu
lllmple prom- ou oonv- que I• 1tipulatiom du droit Bomaln.'
1   Code Civil, art-. 11o8, 1131; Pothier, Obllg. an. 42,    But -     Dallos, 1.v.
· Obligation,' No. 4QII, where we are warned againR taking • oauae' to be
equivalent to •m • to 'pwrquoi,' or to' objet.'
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oau. xu.   Roman law only approximated, and that very gradually, to this point. It recognised but eight informal contl'act.s, four of which, loan for consu.mption, loan for use, deposit and pledge, were accompanied by a bailment ; while the other fonr-sale, letting, agency, and partnership-related to in­ dispensable transactions of every-day occurrenee. Other agreements, though never dignified by the name of contracts, were in later times enforced as ' pact& '9'estita.' All of these were accompanied by a ' causa,' which, though often con­ sisting in part performance, was in effect only the mark by which an arbitrarily defined class of agreements were dis­ tinguishable; and agreements where there was no ' causa ' continued to be treated as 'nuda pwta,' on which, though they might be ground for a plea, no action could be founded 1•
Comidera-       The binding force of a mere agreement is limited in
tioD.         another way by the law of England ; which :reoognises no
promise, unless it be under seal, for which there is no 'con­ aideration.' It has been laid down by the highest authority, that, although ' it is undoubtedly true that every man is, by the law of nature, bound to fulfil his engagements, it is equally true that the Jaw of this country supplies no mea.ns nor aft'ords any remedy to compel the performance of an agreement made without 81lfficient consideration. All con­ tracts are by the laws of England distinguished into agree­ ments by specialty and agreements by parol ; nor is there any such third class as contract.a in writing. If they·be merely written and not specialties, they are parol, and a consideration must be proved 1.' A 'consideration' has been explained to be ' any act of the plaintiff' from which the defendant, or a stranger, derives a benefit or advantage, or any labour, detriment, or inconvenience swrt.ained by the
1 •    Bed oum n.ulla 1uben cauaa, propter [pn,eter I) OOD.TIID.tionem, hio oon­
Ni  DOD. pCllle -■titui obligation.em.'   Di,r, ii. 1,1- 7. 4-
9 Rann T. H111he■, 8 T. R. 550. After '1lil deoi■ion li WM impo111"ble to admU of a:oeptiom to the rule, u had been ll1lllf'Nd by   Lord Mudeld. in Pi1lau T. Van Mierop, 3 Blll'l', 1663, in faTom of wri'-1 meroui.de oonvaot■•
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plaintiff, however small the detriment or inconvenience may OIIAP. xrr.
be, if such act is performed, or inconvenience swfered by the plaintiff' with the usent, express or implied, of the defendant, or, in the language of pleading, at the special instance and request of the defendant1.'	The topic of consideration is one which is dealt with by the English and American Courls in great detail ; most of the rules upon the subject may, how- ever, be reduced to  two  principles.  On  the  one  hand, it  is not necessary that the consideration be adeq'll&te :   so when in consideration of receiving permission to  weigh two boilers, a promise was given that they should be returned in good condition, the permission was held to be a sufficient con­ sideration1 ;  and where a person had undertaken gratuitoll8ly to carry for another, and deposit in a cellar, certain hogsheads of brandy, and he, or his servants, so carelessly performed his promise that some of  the  brandy was  lost, it  was  held  that the owner trusting him with the goods was a sufficient con- sideration to oblige him to a careful management 8.	On the other  hand,  the  consideration  most  have some  value.	A promise, therefore, to perform an already existing legal dnty
is no consideration ; and a past fact, althongh it may be an Put con­ influencing motive, can never be a good consideration, which aideration. must always be either present (' executed') or future (' e:xecu-
tory')'.   It has indeed been truly observed that a consideration must always be present, since a future, or 'e:xecutory,' con­ sideration consists in a present promise of the one party to do something in return for the present promise of the other party.
In  addition to the requisites insisted on by law as essential

1   Per 'l'indal, C. J., IAythoarp v. Bryant, 3 Scott, 238.   Of. Carrin. M-.
L. R. IO Ex. 162.
1   :&inbridge v. Firmatone, 8 A. & E. 7.f3•
· Cogga v. Bernard, 1 Smith, L. C.   On thia oue -	Holmea, Common
:C.w, pp. 196, 292. The principle upon which it prooeeda has be8II aou
aritiolaed by Dr. Grue1- in the Law Quarierly Review, for January, 1886.
· On the alleged exception to this rule, 1uJ)JICll'ted b7 the cue of Lampleigll.
v. Bn.ithwait, -    Sir W.	Con oh. ii.
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CHAP. :1.11. to the validity of a contract, other modes of strengthening
Modee of its obligation have been resort,ed to by the contractors them­ selvet1.	Some of these are of a supernatural character, con­
cont;raot.	sisting in oaths, by which  the Deity is as it were made
a party to the bargain, and which are sometimes taken in consecrated buildings or in the presence of sacred objects. The desired effect is however now more ordinarily produced by getting third parties to gna.rantee the contract, or by giving property by way of security for its due performance 1•
Right.a re-	Supposing a contract to have been duly formed, what is
t!nW:con- its result?   An obligation has been created  between the con­
tnat.         tracting parties, by which rights are conferred on the one
and duties are imposed upon the other, partly stipulated for in the agreement, b11t partly also implied by law, which, as Bentham observes, ' has thus in every country supplied the shortsightedness of individuals, by doing for them what they would have done for themselves, it their imagination had anticipated the course of nature1.' The nature of those rights and liabilities depends of course in each case upon the special character of the contract.
POBBible	Contracts have been classified upon many different principles.

opfricnloaiapaleifei-

With reflerence, for instance, to-

cation.		(1) The number of parties on either side, they are 'joint' or ' several ; '
(2) Both parties, or only one, being bound to a perform­
ance, they are 'unilateral' or 'bilateral' (' synallagmatic 8 ') ;
(3) Special solemnities being or not being required for their formation, they are ' formal' or ' formless;'
(4) Their 'being entered into on their own account, or necessarily presupposing some other contract, they are 'prin­ cipal ' or '	; '
(5) Their object being liberality or gain, they arec gra-
tuitous ' or ' onerous ; '
1 Vid.1upn, p. 187.
1   Worb, iii. p. 190. Cf. Hoadley v. Macleane, 10 Bing. 48•7
.I 'Ez UDO Jatere OOJ18tM oon u,'  Dig. m, l, lJ.  :19"
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(6) Their being accompanied or not being accompanied CHAP. xu.
by the delivery of an object, they are 'real' (' bailments ') or ' consensual ;'
(7) Their depending or not depending upon  an  uncertain
event, they are 'aleatory' or not ;
(8) Their being conditional or unconditional.
(9) They may also be classified with reference to the particular kind of benefit promised, e.g. exchange, rendering of services, &c.
Most Codes go through the heads of contract  aeriaum, Neglect of
without attempting to arrange them upon any principle. :f::,mca­
The order of the French code, for instance, is the following : marriage, sale, letting, partnership, loan for use, loan for consumption, deposit, wagering contracts, mandate, surety- ship, compromise, pledge, antichrese, hypoth ue 1• This is hardly an advance upon the list of contracts incidentally given by Aristotle, viz. sale, loan of money, security, loan for use, deposit, letting for hire 2•
It is however not only possible, but instructive, to group the various contracts according to their natural affinities, which we shall now endeavour to do 8•
Contracts may be divided, in the first place, into those Clamfica­
which are' principal,' that is to say, which are entered into!!t!;,ted.
without an ulterior object, and those which are ' accessory,'
i.e. which are entered into only for the better carrying out of a principal contract.
I. Principal contracts may be subdivided into five classes, Principal.
according as their object  is, i. alienation;  ii.  permissive use; iii. marriage; iv. service; v. negative service; vi. aleatory gain.
1     Code Civil, arts. 1387-2203.
1  Eth. Nie. v. 2.  13.   Other diviaiona will be found in Paley, Mor. Phil. i.
p. 161; Hegel, Phil. dee Recht.I,  p. u9;    Ihering, Der Zweck im Recht, i.
p. 132.
· The need of 10me reuonable grouping may be Inferred from the fact that Mr. Story, jun., in his well-known work on Contracte, vol. i. p. 75, dividee them into 1. bailmente, 2. l&le and warranty, 3. guarantee, 4. between land­
lord and tenant, 5. between muw and aervant.
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Ollil'. xn.   . i. An alienatory contract may be a mere act of liberality or alieoa- on one side, or each party may intend by means of it to tiou.	secure some advantage for himself. In the former case it is
a contract to give; in the latter, a contract to exchange.

Liberali­
tiea.

A contract to give is UBually enforceable only in cert&in rigidly defined cases. Thus in England it must be entered into: by deed, in France before a notary 1 ; in Roman law, though it may be made by wold of mouth, it must be regis­ tered if dealing with a value exceeding five hundred solidi 2• In Roman law and the .derived systems ungrateful conduct on the part of the beneficiary would be ground for a rescis­ sion of the gift. Liberality is also often restrained by the claims of the family, or the creditors, of the giver. Thus, according to the French Code, the father of one child cannot give more than half of his fortune   to a stranger3,    and a ' voluntary' alienation is not allowed by the law of England to defeat the claims of creditors'·
Gifts in contemplation of marriage, which is, in the lan­
guage of English law, a 'valuable' consideration, are not considered to be mere liberalities. The rules therefore which regulate the presents made to the ht111band by means of the Roman ' dos,' and the presents made to the wife by means of an English jointure, or marriage settlement, are not those which would regulate merely ' voluntary ' agreements.

Exchange.       The earliest form of .Exchange, or commutative alienation, is Barter, in which one commodity is given for another.
:e.n.r.    So the Greeks before Troy are represented as bartering brass,
iron, hides, oxen, and slaves for wine 6• The exchange of commodities for a price in money, which superseded this ruder form of dealing, 'quia non semper nee facile concurrebat, ut cum tu  haberes quod ego desiderarem, invicem haberem
Sale.	quod tu aooipere velles 0,' is Sale. After a long controversy between opposing schools of the Roman jurists, it was finally

1   Code Civil, art. 931.
· Code Civil. art. 913.
· n. vii. ♦73.

I   hat. ii. 7• 3,
' IJ JliL o. 5.
' Dig. xviii. I. l.
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settled that an agreement for hart.et, 'permutatio,' was a OJIAP. xn.
dilferent contract from an agreement for sale, ' emptio ven- ditio 1.'      The latter is      agreement for the future transfer of the ownership of property, ' men,' in consideration of the payment, or an undertaking for the future payment, of a price in money, 'pretium.'
Special formalities have been imposed upon contracts for the sale of certain kinds of property, sneh as ' res mancipi' by Roman law, and 'real property,' and goods of the value of t.en pounds and upwards by the Jaw of England. The Anglo­ Saxon laws directed every sale to be contracted before credible witnesses, and prohibited the sale of anything above the value of 200. except in market overt. Subject to the observance of such formalities, where required, the contract is complete when the price is agreed upon s; and the vendor is bound to place the property at the disposal of the vendee, who is then immediately bound to pay the price, unless the sale was on credit.	The vendor is usuaJly protected by being given a ' lien ' upon moveable property sold, i.e. a right to retain poesession of it till the price is paid. The law of England gives this further protection, known as the right of ' stoppage in transitu,' to the unpaid vendor, that he is allowed while the goods are still in transit and not delivered to the vendee, on hearing of the insolvency of the latter, to reclaim them and determine the contract.
There is much divergence of view between different sys- Warran­ tems of Jaw as to the extent to which a vendor impliedly tiee. warrant.a his title to the property sold or its quality.
'The guarantee,' says the French Code, ' which the vendor owes to the vendee is twofold. It regards, in the first place, the peaceable possession of the thing sold, in the second place, the latent faults of the thing, or its red­ hibitory vices 8.'       This is in general correspondence with
1 IJld. ill. 23-
1   On the aatual trumer or ownenhip, vid. aupra, p. 175.
I   Ari, 1625,
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CHAP. n1• the rules of Roman law, according to which the vendor, though he did not undertake to make the purchaser owner of the property, did guarantee him against being evicted from it1 , and also against all  lat.ent  defects  in  the  thing  sold, on discovery of which the purchaser might proceed against him by the actions ' redhibitoria,' or 'qnanti minoris.' The law of England is more lenient to the vendor, its general principle being 'caveat emptor.' With reference to quality, the exceptions  to this principle are very few.   A warranty of title was at one time held to be implied by a feoffment, and  the use of the words 'grant' or 'give' in a conveyance was treated as equivalent to a covenant for quiet enjoyment, but this construction has lately been negatived by Act of Parliament 11.
For uae.		ii. Contracts for permissive use are: 1. Loan for con- sumption, ' mutuum ; ' i. Loan for use, ' commodatum ;1
3. Letting for hire, ' locatio conductio.'
Mutuum.        I.    ALoanforconsumption takesplacewhenmoneyorthings 'quae pondere, numero, mensurave constant,' sometimes called 'res fungibiles3,' are given to a man on the understanding that he shall on a future day return to the giver, not neceBSarily the things themselves, but their equivalent in kind. Since the object given becomes the property of the borrower, the con­ tract might be regarded as one of alienation. It is however practically one for use only, since either the identical object, or a similar object, has to be returned to the lender. The contract takes of course many forms. Thus money at a banker's is a loan for consumption to the banker, to be re­ turned when, and as, it is called for by cheques.   The loan is, as a rule, gratuitous, interest not being usuaJ.ly due upon it,
Usury. in the absence of special agreement. The highest amount of interest which may be agreed upon has very generally bee fixed by law ; but the inefficacy of thus attempting to protect borrowers against extortion was conclusively established by
I     Dig. ui.   3.   J.	1 8 & 9 Viet. c. Io6 •••   +       1 Supra, p. 88.
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Bentham, and the English usury laws were repealed by a OBAP. xn. Statute of the present reign 1•
The sole duty of the borrower, in the absence of a.ny liability for interest, is to return objects of the ea.me quantity and qua.lity as those which he has received, and no excuse will ava.il him for the non-performance of this duty.
2. In a Loan for use, which is essentially gratuitous, the Commoda­
duty of the borrower is to return the identica.l thing lent, and tum. to use it in the meantime in accordance with the terms of the contract.	He is not generally responsible for ordinary wear
and tear, nor for loss by theft, but, since the contract is wholly for his benefit, he will generally be expected to bestow great ca.re upon the thing.
3. Letting differs from Loan for use in being for the Letting.
advantage   of both   parties, since   the   hirer   pa.ye a   rent, ' merces,' to the latter 2•     A hirer therefore is not bound, in the absence of express stipulation, to exercise the ea.me ca.re as is expected from a borrower.
A lease of lands is usually accompanied by greater for­ malities tha.n a letting of moveables. If for more than three years, it must, according to English law, be by deed. Dif­ ferent views a.re taken of the right of the hirer to sub-let ; of the efl'ect of the accidental destruction during the term of the thing let ; of the extent to which the lessor guarantees that the thing shall prove suitable for the purpose for which it is hired; of the respective rights of landlord and tenant in the case of improvements efl'ected by the latter, especially as to those additions to a building which English law ca.lls 'fixtures,' and with regard to 'emblements,' or crops which may be growing on the land at the expiration of the tenancy.
1    17 & 18 Viet. c. 90·
1 Under 'looatio conductio' Roman law included not only the hiring of the
11118 of a thing, 'rei,' but the hiring of aervicee, 'operarum' (which we ahr.ll treat aeparately), and agreement for the doing uf a given piece of work, 'operi1.'   With referenoe to this last-mentioned application of the contract, the uaur.l terminology ia inverted. The person for whom the work ia to be done ia the 'locator,' the person who underta.kea to do it ia the 'conductor.' Cf. Code Civil, art. I 7o8.




CB.ll'.XIL
To marry.













Betrothal and mar- riage.
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iii Engagements to marry, 'aponsalia1,' are easily dis­ tinguishable from  marriage itself.  Just as an agreement for sale gives rise only to personal claims, while an actual con­ veyance creat.es new real rights, so an engagement is a con­ tract  ' per  verba  de  futuro,' creating  a  right  'in  personam ' to its fulfilment at the appoint.ad. time, while marriage is ent.ered into ' per verba de praesenti,' and creat.es a ' status.' The former is a true obligatory contract such as those which we are  nbw considering.  The  latter  is  a  contmet  only in that wide sense of  the  term in which  it  may be applied  to any agreement affecting the legal rights of the parties, but leaving no outstanding claims between them 1•
This theory, developed by the canonists from the doctrines of Roman law, has at length superseded the theory of the Teutonic races which attached more importance to the be­ trothal than to the subsequent wedding. Betrothal, 'Verlo­ bung,' seems to have been a · sale of the woman by her guardian for a 'pretium puellae,' ' Mundschatz,' or 'Witthmn.' This came to be represent.ed. by a handsel, and was not paid over till the  wedding,  'Trauung,'  actually  took  place.  In later times the betrothal was the woman's own aet, and the handsel was payable to herself 3.

Clande1-	The distinction  between  ' sponsalia•  and  'matrimonium'
tine andhas

regular	been to some extent obscured by another which divides
marrlap. actual marriages into 'clandestine' and 'regular.'  A  clan- destine marriage is one which rests  merely on the agreement of the parties.  The Christian Church, adopting from Roman law the maxim that ' consensus facit matrimonium,' though it stigmatised such marriages as irregular, because not made ' in facie ecclesiae,' nevertheless upheld them as valid, till the Council of Trent declared all marriages to  be void  unless made in the presence of a priest and witnesses. Before the
1  'Sponaalia 111Dt mentio et repromuaio DUJmal'11lD futun.rum.'   Dig. uili.
I. 1.
1 Supra, pp. 175, ,01.
1 See Baring-Gould, Germany, Preeent and Paet, p. 98, citing Friedberg, Verlobung und Trauung, 1876.

CONTRACTS TO KARRY.	239

time of the Council, and after it in countries such as France oaAP. xn. and England where the decree in question was not received,
either of the parties to a clandestine marriage ' per verba de praesenti ' could compel the other, by a suit in the ecclesias- tical court, to solemnise it in due form. It has been judicially st.ated that the English common law never recognised a con- tract ' per verba de praeeenti ' as a valid marriage till it had been duly solemnised 1, although it recognised it, under the name of a 'pre-contract of marriage,' a term which covered also promises 'per verba de futuro,' down to the middle of the last century, as giving either of the parties a right to sue for celebration,and as impeding hie or her marriage with a stranger to the contract 11•
It has been much dillCWIBed whether an engagement to The action
marry 'per verba de futuro,' as distinguished from an actual !fi!o1::.
marriage, whether ' clandestine' or ' regular,' ought to be
enforced by law. It seems to have been the old practice in Latium for the father of a girl to enter into a etipolation with her lover on which he coold bring an action 3• Accord- ing to Roman law the 'sponealia ' entered into by an affianced couple, without any formalities, could be repudiated at will by either party, though if' arrhae ' had been given, the party which broke off the mat.eh would lose twice the amount'· It must however be remembered that marriage it.self could be dissolved with equal ease. Actions for breach of promise of marriage seem to have fuet gained a footing in England in the reign of Charles I, when it was held that the promise is a ' good ' and not merely a ' spiritual' consideration, and that whether it be made to a man or to a woman 6• Modern con- tinental law admits very sparingly of such an action.    It is
1 R. v; Millia, 10  Cl. & Fin., 655.
1 These conaequencea were removed by i6 Geo. IL  o. 33.
I   Gell. iV • .f.
· • Alli delpODSt.tlle renuntir.re conditioni et nubere r.lii non prohibentar.' Cod. v. 1.  I.   Cf. Dig. n:ili. 1,  Div. 2, zlv. 1.  13-4;  Cod. Theod. iii. 5; Fng Vat. ,6,.
· :Rolle Abr. n ; 3 Bulnr. 48, .
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Q.HAP. xu. recognised by the Prussian Landrecht 1, but expressely denied by the code oritaly 1• In the silence of the French code, the courts have expressed contradictory views upon the· subject, but, according to the better opinion, interference with the freedom of matrimonial choice being contrary to public policy, no action will lie unless the plaintiff' has sustained a ' prejudice reel 3,' and the Austrian code contains an express provision to
this effect ".

For
services.











Deposit.
iv. 
The more important contracts for services are : 1. for care taking ; 2. for doing work on materials ; 3. for carriage ;
4. for professional or domestic services ; 5. for agency ; 6. for
partnership. Service of any kind may  be  to  be  rendered either gratuitously or for reward, the responsibility of under­ taking to render it  being  considerably greater in  the latter case than  in  the former.    Thus the  gratuitous contractor  is, in English law, not liable for an omission to perform, and liable only for gross negligence in performing.
1. Gratuitous  care-taking  of  an  object,  commonly  called ' deposit,'  is  well defined as 'a  naked bailment of goods to be kept by the bailee without reward.' Of this contract, 'sequestratio' and the' depositum m.iserabile,' or 'neceesarium,' are recognised as species by the civilians6• The former occurs when an  object, the  right to which is disputed, is  placed  in the custody of a third party, pending the decision of the dis­ pute ; the latter, when the deposit is made under circum­ st.ancee, such as fire or shipwreck, which leave the depositor no choice.   Care-taking for reward is exercised, for instance, by warehousemen, wharfingers, the 'cloak rooms ' of railway companies, livery-stable keepers, and inn-keepers. The very extensive liabilities attaching to the last-mentioned class of depositaries by the English common law have recently been much reduced by Act of Parliament 6•
1  Th. ii. tit. I ••     75, 83,	• .Ari. 53.
1   i.e. it ia held that the remedy, if any, ia under an. I 383 of the Code, and
not under an. 1143.	• .Ari. 45, f6 •
· Dig. m. 3. I;  uiv. 3. u;  Code Civil, arts. 1947-1!)63.
· a6 and 37 Vi	o. fl,
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- A gratuitous contractor to do work upon materials OIIAP. XII. belonging to the other contractor is usually liable only for Work.on gross negligence in the doing of it.	If the contract be for materiala. reward, each of the parties is responsible to the other for the
exercise of a high degree of care1• English law gives to the person who does the work a ' lien' upon  the  article  upon which he has done it till he has been paid for his trouble 1• A gratuitous agreement to do work upon materials  belonging to the contractor, for the benefit. of another, would amount to a promise to give an article as yet unfinished.   If the work is to be done for reward, as when a builder undertakes to con- stmct a house or a tailor to make a coat, it may be questioned whether the contract is one of sale, or for the performance of services 8.
3. A contract of carriage may relate to conveyance by land Carri.age.
or by sea, and to goods or to passengers. Carriers of goods, besides their duty to carry, share many of the responsibilities of depositaries, and especially of inn-keepers, in respect of the property confided    to   them.      According   to English   law, a ' common carrier' is bound to take all goods of the kind which he usually carries, unless his conveyance is full, or the goods be specially dangerous ; but may charge different rates to different customers.     He is supposed to warrant ' safely and securely to carry,' and so is said to be 'an insurer' against all 1088 not immediately caused by 'the act of God' or the king's enemies.'     He is thus responsible, even though he is robbed, or the goods are accidentally burnt. By recent
1 This COD ill narrower  than  'looatio conduotio operis,'  which  coven Dot only apeemente for working upon materials, but also for  doing  any definite piece of work, such u navigating a ship from one port to another.
· Supra, p. 189.
· Inn. iii. 3+ -4; Dig. xix. 2. u. a.  Cf. Lee v. Griffin, 1  B. & s. 272.
1 Bee the 1'8111Ark■of Profeuor Pollock, Contna\, p. 381, on 'Act of God.'
.which he is unable to define more prec:laely than u ' an event which, u Httonr. tla parliu, and /or tAt, f'1Wl'OH of tM matter in ltattd, CUIJlot be definitely foreseen or controlled;' citing Bailey v. De Creepigny, L. R. -4 Q.B.
185. 'VII maior,' uys Gains, 'quam Gneoi ltoii fJla,, appellant, non debet condnCM>ri damnou -,      si pins quam tolerabile en las   fuerint fnotns.' Dig. xix. 2. 35. 6. .
B
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cnAP, xu. legislation hii right of limiting bis liability by public notice has been much cartailed, while, on the other hand, he is no longer to be liable for the lose of very valuable artid.ee, 111UeB1 the 1ender has decJared t.heir value and paid a higher rate for their carriage &AlCOrdingly. An ordinary colllDlon carrier may
.till limit his liability by a special oon bat such & eoa• ttact, if made by a railway or canal company, must not ODly be signed by t.he sender, bat must also be lll1Ch as tbs Coma will hola. to be jmt and reasonable. And. a railway • hot allowed to charge dift'erent rat.es to different eustomen 1•
The e&rriage of goods by sea is USWllly rego)ated by & special eontnM,t between the ship-owner and t.be freighter ealled   &    'charter  party,' by which   the   owner is   y relieved from liability for the act of God and the Jr:mg'• enemies.	His liability laaa also been. liioited by a ieoent English etatut.e t.o the value of £8 per t,on 1, aor is he lelpOll eible for lom by fire, nor for very valuable articlee unlell declared and paid for i,pecially 8•	The payment to be made
by the sender of the gooda to the owner of the ship is called 'freight.' Ca.men of p88Beng,ers do not imure tnei? 11&fety, bat are 11SUally liable for inJuriea eaused ti them by neglect or unskilfuhie&
The liability of a gratuitous carrier would be aimilar to that
of a gratnitotJB depositary.=...,

Profel.		4. Each of the heads of service hitherto eonaidered impiieia a ' bailment/ ar handing over of an object with ret'e?eDee to which 80llle WOl'k is to be doae. In poC.ional and domesiM ces no bailmat is presupposed, the 1Dldmtaking being merely for the performance by one party of certain act.a for the benefit of the other. Such an undertaking for re\Vald is described in the language of Roman law as ' l<Q.tio OOH11Ctio opetatam.' 'rhe exercise or certain professions was thought by the Romana to be of too libel'al a nature to be capable of leading to a eompemsation in money reooverable by jlldicial
t 'See t7 ana ·1s Viet. c. 31, ud later Actl.
' 25 and 26 'Viet. c. 63.	' 17 ana 18 Viet. c. 104-
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prooea	Advocates, teaohen of Jaw or grammar, philosophers, GIW'. :a:n.
lll?'V9YOJ'B, and otbere were accordingly incapable of llllDg wr
their fees1• A similar disability attaches t.o ba.rrist,ers under English Jaw t.o tbii day, and atiaohed iall a few yea.rs aiace also t.o physicians.    Those   who thus give their aid gratuit- ouly are, as a rule, free from liability for tJae negligent performance of their self-impgsed t.sk ; bu.t a professional person, employed for reward, is held to guarantee that he is reuoB&bly skilful and compet&t, and ean reoover nothing fcc­ unak:ilful work 11•
·		The	position of a domeatac aervant still mhibit. tracel of Domenio the status of slavery oat of which it undoubtedly bas evfrY- aervioe. where been developed.	A aervant is usaally entitled to his
wages alt.hough prevent.eel by sickness from doing hi.a work. The rule of English Jaw that a muter is not in genenl liable for injuries wh:ieh his servant may 8UStai.n in the course of bis employment or wluch ariae from the negligenoe of a f.ellow- eervant bas led, especially when applied t.o the working of. l8irge UD.dertakings, wch as nihnys, to a good deal of hai'd- ahip, and bas recently been modified 8•
5. We have already had occasion t.o consider how far the Apley.
rights a.nd liabilities of centraotiog parties ma.y be aft'ected by their COlltract being made through the intervention of an agent •.	The rights and liabilities in questioll were those of
principal contncmra, as against OAe  another, or  of the
agent in tliose exceptional cues in which, by the fo:ree of mcumstaaces, he himself acquires the rights or mcun the liabilities of a principal.     The questions whioh   t.has arise out of contracting by ageooy are of a wholly different character from those ·which arise out   of 'the oonimct of agency,' which is the topic DOW to be discused.
1 •    Nou     andidcuut  veter. iuw t&lan penow.m l-'id8Dl Iii oeduo­
tiOJ111111 -•	aecl JIUllP8 apenm benefiali looo pn,eberi : Iii id 11uod datur el ad
-.-cmenudllllll d&ri. • bade llouawlum appellari.' Dig. m. 6. I pa:.
'Cf. Swan v. N. Brit. Aunnl. Co. 31 L. J. Rep. N. S. ffl; Grill 'I/I'. a.A.
houScrew Colliery Co. L. R. IC. P. 612.
1    Supra, p; 13i.	' Supra, p. &22-
R II
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CHAP. XII.







Growth of
agency.

This is a species of contract for services, entered int.o, not between two principals, but between a principal and his agent. The undertaking of the agent, 'mandatarius,' is to represent his principal, ' mandans,' in dealings with third
.n_ap.f.,..i.es1•
The possibility of such a representation seems to be ad­ mitted only in developed systems of law. In the older Roman law a man could be represented in dealings with others only by persons 'in his power,' such as a slave or unemancipated son, and only by such of their acts as were for his advantage. The contractual agency of a stranger was only gradually introduced, and was long 1·ecognised only as a gratuitous act of friendship. ' Originem ex officio atque amicitia trahit : contra.rium ergo  est  officio merces,' says Paulus 1•    The ' mandatarius,' though thus gratuitous, was obliged to ex bit in the execution of his voluntary promise the highest degree of
·care, and in default was not only liable for damages, but was also punished with infamy. His principal, on the other hand, was bound only to indemnify him for any liability incurred in, or expenses incident to, the execution of the contract. A payment might indeed be specially promised to the mandatary for his service, but was disguised under the name of a
· honorarium,' and could be recovered only under an excep­ tional procedure.
The importance of agency, defined by the French Code as 'an act by which one person gives to another the power to do something for the principal and in his name 3,' has greatly increased with the development of business transactions. The presumption, according to the Code, is in favour of its being gratuitous, but English law, in the absence of evidence of a contrary intention, would imply a promise of reasonable re-

.	1 Agmcy, if 11Ddartaken for the benefit of the principal, ia, in the language
of the civilians, ' mandatum  simplex ; ' if for the benefit of • third partj,
•mandatum  quali&atum.'    It  is then• iipeciee  of  'interce.io.'    Of. Gldck,
•Pand. xv. p. :a90.
1 Dig. xvii. 1.  I.  4•
1, .ut. 1984; of. '1ode de Oommaroe, art. 91.

•
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muneration.  Under any system the principal will doubtless CBAP. int.
be held to guarant.ee the agent against expenses and personal liability, and the agent will be obliged to conduct the business of his principal with care, and, as a rule, not to delegate its management to another. The contract must for some pur- poses be entered into in a special form, as by a ' power of attorney,' or before a notary. The rights and liabilities which result from it a.re terminat.ed, subject to certain qualifications, by the death or bankruptcy of either principal or agent ; by efflux of time, when a period is fixed for the performance of_ the   act   to be done by the agent ; by performance of the act ; by revocation of authority on the part of the principal ; by renunciation of the  commission on the part of the agent.
Agents are of various classes.	Among the more important rn- of
cl	recognised by English law are ' factors,' who are agenw. employed to sell goods for their principal. They have actual possession of the goods, and usually sell them in their own
name 1• ' Brokers ' are mere mediums of communication between buyer and seller.    ' Del credere' agents for the   sale of goods, in consideration of a higher payment than usual, become responsible for the solvency of the person to whom they sell them. Auctioneers, although before the goods are knocked down they are agents only for the seller, become afterwards agents for the buyer also.
6. When several persons unite for the purpose of carrying Partner­ on business in  common,  which  is  usually  done  upon  the lhip. terms that each of them shall be an agent for all the rest,
the contract is called partnership, 'societas,' and takes various shapes, according to the business contemplat.ed.    It is defined in the French Code as 'a contract by which two or more persons agree to place something in common, with a view of sharing the profit which may result 1.'      In   the widest sense of the   term, a partnership   may be 'universorum   bonorum,'
1   A factor oonld noi pledge the goods entraaied io him, till he waa em­
powered io do 10 by the' Faoton Aca.'
,	Art. 1832.

•
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O!fR. m.  relating t.o all the property of the partnen, howsoever acquired; or 'tminnornm quae ex quaeetu veniont,' relating only t.o profit.a made in brumless dealing& generally ; or • negotiationis alicuius,' relating only t.o the profit& of a particular nnder­ t.aking •.
The eontract must be in writing, according to French law
if relating to a value greater than 150 &., according t.o English law if not t.o be performed within the yf!IIZ. An agreement that one partner is to have all the profits, ealled in Roman law ' leonina IOOietu,' is void. A partaenhip may of course be for life or for a definite time.
It is t.erminated by mutual eonaent, or, if formed for no
definite period, by the retirement of one partner even against the wish of the othera, by efflux of the time for which it was formed, by the death or bankruptcy of any of the partners, and by some other causee1•     :Each partner is liable t.o acoount
t.o the others and is responsible for careful management..   On the other hand, he has a right of 'oonmbntion,' 'regreaa,' against the other partnen, t.o be indemnified for liabilities
. incmred for their common advant.age.

Claui1lcr.­ tionof partner­ Bhi,111.

A elaeeification of trading p&rlnenhipa which is due to the French Code of Commerce divides them int.o ' soeiet.es en nom oolleetif,' i.e. carrying on bnsines under the name of a firm with unlimited liability; ' sooiet.es en oommandite' in which, besides the ost.ensible and fully responsible partners, there are others whose liability is limited t.o the money which they have placed in the ooncern ; and ' eocietes anonymee,' which bear a name indicating merely the natore of the undertaking, can be formed only with the sanction of the Government, and are wholly carried on by means of a capital divided into equal ab.ares, 'actions,' beyond the amount of which the ab.areholden incur no risk.   They are in effect, eompmies with limited liability 1• Dift'erent vieW1 are taken of the
l  Dig. :nil. 2. 5 j  of. Code Civil, ml,   1835-42.	I  Dig. mi. 2. 63.
1     Code de Commerce. art. 19;   of. Handelsgeaetzbuch, art&. 15, .to.   As to
Companies, vid. infra, Chapter.xiv.    The proviaiona of 28 and 29 Viet. c. 86,

.!t,UTOBY OONTBAC!'fl.

qQeBtion whether an exeeutory oont.ract of pt.rt:Qership should	xn.
be enforced by law ; whether, bat ii t.o say, any one should
he obliged io become a partner against hi, will. ot m'11.efied
iil au:aagee far refusiitg to become one.
v. Contraet,s fOP negative eervieee, in which one party Por promise11 t.o aliet.ain from certahl aots, are somewhat grudg- ingly recognised by law, M interfering with freedom.	So, although English law will reoog,use ae -.alid an &gTeement=:e

not t.o marry a epecified person, it will :refuse to enroroe a general covenant not t.o marry, u   being against public policy. A promise whereby a lD&Jl is restrained altogether, or within very wide limits, from earrying on his profeesion or trade is similarly void ; but iC the restrietiOJl is reasonably limited with regard t.o space, it will genel'&lly be upheld.
vi. An aleat.ory, or wagering, contract is defined .in the Aleatory.
French Code as 'one the efl'ects  of which, as to both  profit and lo11S, whether for all the parties, or for one or several of them, depend on an uncertain event 1.' This  description includes ments of very different kinds.
1. Bets and stakes are, as a rule, not enforced under modem Wagen. syst.ems of law 1•   Not long since an action could have been maintained in England upon  a  wager,  provided  it  was  not • contrary t.o public policy, or immoral, or off'ensive to the feel- .
ings or character of third parties ; but it has been provided by a statute of the present reign that 'all contracts or agree- ments whether by parol or in writing, by way of gaming or
imended 1lo introdaoe into England eomething like • parinenhip ffl
it",- to have remamed a dead letter. See Pollock's Eaaaya in J uria-
prudenoe nd  Ethi01, p. 100.	·
· - 1g6+ '11m dalbaitioa la orltialled by Sir W. Aneou u beiag wide euough to include e.g. • guarantee.   He obeervea that., to oonst.it.ine • wager, ' t.he uamaotion bet.ween the partiee must. wholly depend on the riak in oon­ templation, and neither mmt. look to anythiug but the paymeut. of money on the determination of the 11l1Cert&int.y.' Contract, ed. iii. p. 171.
· Beta on games were generally forbidden by Roman law, subject t.o cert.r.in exoeptiom (' praet.erquam al qui■ cert.et. hast.a, vel pilo iacleudo, vel currendo, ll&liendo, luct&ndo, pugnando, quod virt.uti■caUA flat.;' Dig. xi. 5. 2), reduoed by J ll8t.inian to five in number : Cod iii +3· I.
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OB.AP. xu. wagering, shall be null and void 1.'    This enactment is how­ ever expressly declared not to apply to any subscription or contribution {or any pla , prizes, or sum o{ money to be awarded to the winner o{ any lawful game, sport, pastime, or exercise.   The French Code, in refusing any action Cor a gaming debt or the payment oC a bet, makes a similar
exception in Cavour o{ ' les jenx propres a exeroer an Cait des
armes, les courses a pied on a cheval, les courses de chariot,
le jen de panme, et antres jenx de m me nature qui tiennent
i l'adresse et a l'exercice du corps1.'     Some gaming contracts
have been declared not only void but also illegal 3, and the difference in the character o{ the contract leads to different ruies as to the recovery o{ money lent to enable it to be made, or paid mistakenly in pursuance o{ it.
Lotteries.       2.  Lotteries are illegal in England '.
Stock-		3. Wagering contracts on the price o{ stock were pro- jobbing.	hibited by an Act, passed ' to prevent the infamous practice o{ stock-jobbing,' which has recently been repealed•.
Annuities. 4. An agreement to pay an annuity so long as a given individual shall live, 'rente re,' whether the individual
in question is a party to the contract or not, will generally be supported. It will be void, under the French Code, i{ the person on whose liCe it depends is ill at the time when it is made and dies o{ the same illness within twenty days 8•
Nautica	5. Loans to a shipowner, to be repaid only in case oC the
pecunia.     successful termination oC a voyage.   Of such a nature are the contracts known as ' traiectitia,' or ' nantica pecnnia,' 'pr&i a la grosse,' ' bottomry,' and 'respondentia.' They have always been allowed to be effected, by way of compensation for the risk run by the lender, at an extraordinary rate oC interest, ' nauticum foenns.'

I   8 1111d 9 Viet. o. 109. 8 18.
I   Code Civil, ari. 1!)65-7.
1 e.g. by 5 and 6 W. IV. o. 41.
· By 10  and 11  W. lli. andlater Acts.
· 7 Geo. II. o. 8, repealed by a3 Viet. o. a8.
· Code Civil, an. 1!)68.
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6. Insurance is a contract by which one party, in considera- CHAP. xn. tion of a premium, engages to indemnify another against a Imurance. contingent loss, by making him a payment in compensation
if, or when, the event shall happen by which the IOBB is to
accrue.
'Marine insurance,' according  to an English statute, is of Marine.
immemorial usage, ' by means whereof it cometh to pass, upon the loss or perishing of any ship, there followeth not the undoing of any man, but the loes lighteth rather easily upon many than. heavily upon few 1.' The insurers are known as 'underwriters,' because each of them signs the contract, or 'policy,' engaging to bear a certain proportion of the whole indemnity, which may apply t.o the ship, t-0 the   freight which it is to earn, or t-0 anything on board. They are UBUally liable in case of the lOBB, either total or partial, of the ship or cargo, by any peril of the•sea during a given voyage, to the extent of the owner's loes, and also for any payments he may have been compelled. to make on account of' salvage,' or by way of 'general average,' ' a.varies grosses.'
Loss occasioned by fire on land is indemnified against by Fire 1111d
'fire insurance;' au,d damage of other kinds, e.g. to crops by Life. bad weather  or  to  glass  by  hailstones,  by  analogous  con- tracts.  ' Life  insurance '  has eimilarly been  imitated  of  late years by contracts for compensation in  case of illness or acci- dent. It has been thought proper to restrict by legislation
the right of insuring without any interest in the risk _insured against8, buta life insurance differs from insurances of other kinds   in   the    amount   which   can    be   recovered   under   it. ' Policies of insurance against fire or marine risk are contracts to recoup the loss which parties may sustain from particular causes. When such a loss is made good aliunde, the com- panies are not liable for a loss which has not occurred ; but in a life policy there is no such provision 8•
l    43 Eliz. 0, 12.
I   e.g. 19 Geo. II. 0. 37; 14 Geo. m. c. +8-
1 Darrell v. Tibbi"8, 5 Q. B. D. 560.
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.
II. Many co:atractB are ent.ered into for the purpose of
creating a· right wbioh is to be merely ancillary to aaother right.   Of such contracts, which may properly be deaon'bed u 'aceeesory,' the  mONl important species are--1. Suety­ ship ; i. Indemnity; 3. Pledge ; 4. Warranty; 5.Ratification;
6. Account stated ; 7. For further 1188urance.
1. Smetyship,or guarantee, 'intereessio,'in French 'caution,' is a collateral engagement to answer for the debt, default, or mi&cmriage of another.  Although  thus entirely subsidiary in its nature, it is soµieti es legally binding when  the obligation to which it  is subsidiary is merely ' natural,' in other words is incapable of being judicially enforced 1• A promise made by a slave to his master, though it gave rise only to a na ural obligation, would  nevertheless, in  Roman
. law, support a ' fideiussio;' and in French, iC not m English
law, a guarantee of a promise made by a minor, and therefore of no efl'eet, may be enforced by action 11•  The COlltract is lJ!lder eome systiems a formal one.	In Roman law it wu ma.de by stipulation, and in England, by the S•tute of Frauds, must be in writing.	It is a maxim that the liability of' the snrety may be less than, but cannot exceed, that of' the prin­ cipal debtor.	Under some systems it passes, under others it does not  pass to his heirs.		A contract of 81ll'etyship raises tluee classes of questions.	AB between the smety and the creditor, it may be asked, what acts on. the part of  the creditor, e.g. giving time to the debtor, will discharge the surety from his liability ; whether the  surety may insist  on the creditor bringing his action in  the  first  instance  against the principal debtor, 'beneficium ordinis;' whether each of several  sureties  is  liable  for  the  whole  debt,  'in  solidum,' or only for a proportionate share of' it, 'beneficium divisionis.' AB between a surety and the defaulting debtor, it may be questioned how far the former is entitled to the  remedies of the  creditor against the latter, ' beneficium cedendarnm  ac-

1 Supra, p. 199-	I   Code Oivil, ari. :IOU.
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tionum,' or t.e 'regress' agaiDSi him on an implied contract CIUP. :m. of indemnity.	As be  een  eevenl suretiee, it is necesaary to determine how far any one of ihem who disobarges the debt
for which all are join.Uy liable :is en.titled to ' contribution '
from the othe.re1•	The JiabiliW of & anrety to the creditor
.-minates by a discharge either of the principal obligation by the debtor, or of the guarantee by one of his oo-801'eties.
:&. A  promiae  to indemnify,  or  save  harmleee,  may be Indmmity.
express or implied.   It is implied not only between principal and surety,   d,     in some systems, between one surety and his oo-snreties, but also in the cont-net of agency. The principal promises by implieation to indemnify his agent, except in the perf'ormance of illegal act.e, as to which it is a muim that 'there is no contribution between wrong-doen.'
3. The contract of Pledge, besides giving rise, as we have Pledge. seen, to a peculiar species of right 'in. rem 1,' gives rise also to right. ' in personam.' The debtor is entitled not only to have
the thing pledged re-delivered to him, on the due payment af ms debt, but also to have it presened with reasonable care in the mean time.    Whether it may be used by the creditor will
depend on the terms of the  contract.  The creditor, on the otlw hand, can claim to be indemnified against any expense to which he may be put in taking caze of the pledge.
4- A Warranty has been defined u 'an express or implied Warranty.
statement of something which the party undertakes shall be part of the contract; and, though part of the contract, collateral to the exp:resa object of it 8.' On the one band, it is a term added to a contract, and must therefore be distinguished from mere representations made with reference to the matter of the contract, but forming no part of the agreement of the parties. On the  other  band, it  is not so intimately connected  with
1 The Engliah doctrine of contribution between oo-lltlJ'etiee was UIWIOW1l in
BomMLaw.
1 Supra, p. 187.
· Lord Ablnger, c. B., in Challw v. Hopkina, • x. and w. -40+ Sir w.
Anson. Law of Coniraot, p. 295, hu diimnguiabecl no-	than m in which thla term i1 employed by Englilh lawyer■•		·
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CH.&P. xn. the contract 88 to be a ' condition precedent ' to the contract coming into operation.   It  may be broken and give rise to a right of action for damages, without producing any effect upon the contract to which it is annexed.
A warranty refers most usually to title or to quality, and though most frequently accessory to a contract of_ sale, is also added to other contracts, for instance to a letting for hire1•

Ratifica..
tion,





















AClCOunt
11tated.
5. 
Ratification is the adoption by a person 88 binding upon
himself of an act previously done by him but not so as to be productive of a subsisting legal obligation, or done by a stranger having at the time no aut.hority to act as his agent.
The ratification of a contract barred by the statutes of limitation must in England be in writing, signed by the original contractor, or his agent duly authorised 11•      A recent Act of Parliament has made of no effect any promise made by a person of full age to pay any debt contracted by him during infancy, or any ratification made after full age of any promise or contract made during infancy8•
The contract of a stranger can be adopted by a course of action, 88 well 88 by words or writing, but can be adopted only by one on whose behalf it was made. The agent must have int.ended to act for the person who by subsequent ratifi­ cation    becomes    his   principal.       'Ratihabitio,'   says   Julian, ' constituet tuum negotium quod ab initio tuum non emt, sed tua cont.emplatione gestum 1.'
6. Akin to ratification are  the  ' constitutum '  of Roman law, and the promise of repayment which English law implies on an 'account stated;' as are also I. 0. U.'s and promissory notes. The contract in all these cases is superadded to a preexisting contract by way of strengthening it ; so that the creditor may rely either upon his original claim, or upon the new claim thus created, but can in no way receive more than
the sum originally due.  There are cases in which the creditor
1 Cf. ■upra, p. 19+ •·•   ae to an implied warranty of aut.hority ae an agent.
· 9 Geo. IV. c. 1+. a. I;     19 and 20 Viet. c. 97. a. 13.
1  37 and 38 Viet. c. 6J.	•  Dig. iii. 5.6.9.

TRANSFER.	253

can reoo\'er upon the new contract, although the old one was oRU. xu. not legally enforceable 1•
. 7. Conveyances o{ land, and other instruments, :frequently Forfunher
contain covenants ' Cor further assurance,' and the like, which	urance. are strictly accessory to the principal contract in which they
are inserted.

We have seen that a number o! rights 'in rem' are untrans- Traufer Cerable, and this is still more usually the case with rights' in personam.'	The transfer o{ these, when it  takes place at all,
takes place either' by act o{ law' or 'by act of party 11.'
i. Certain sets o{ circumstances are invested  by  law with by act of the attribute o{ effecting a transfer of rights ' in personam,' and law, sometimes also o{ the corresponding liabilities, to new persons
of inherence and oC incidence respectively. So the rights and liabilities of a woman very generally pass on marriage to her husband ; those oC a deceased person to his heir, executor, or administrator, or to a judicial functionary a; those of a bank- rupt to his trustee in bankruptcy. On the death of one oC several joint contractors his rights and liabilities pass, not to his personal  representative, but  to  the  surviving contractors. It must however be remarked that rights and liabilities arising from family relations, or which are closely connected with the personal characteristics of either  party, snch as those arising out of a promise to marry 4, or to use surgical skill, or to paint a picture, are not thus transferred 'by act of law.'
ii. The transfer of a  right ' in personam '  ' by act of party ' by act of is of still more restricted application.	Its possibiiity is indeed party. flatly denied by the older theories of law. ' Obligations,' says
Gaius, 'however contracted, admit oC nothing of the sort .s ;' and it was an axiom of the English common law that ' choses in   action are not assignable.'     The practical inconveniences
: resnlting from this rule led to its gradual relaxation.    It is
1 Bee Chitty, Contnlctl, p. 589.	1 Supra, p. 13+
1 u and 2a Vici. c. 95. •· 19.
· Chamberlain v. Wllllamaon, a M. and	ofOS.	• IDai. ii	38.
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CHAP. nr. no doubt poMible by oonsent of all concerned t.o sobstitute a new debtor or new creditor in place of the pereon ol inher­ enee or of ineide:aee u the caee may be. This is bo'W'ever a emn.brons prooees, and. is obviensly not an Ullipment, kt aa extinction of the Griginal right, followed by a contract crat­ ing a new right in -substitution for the old one.		It ie aa example of what the Romans called 'novatio 1.'	The first step towards the assignment oF an obligation was taken by allowing a stranger to it to bring an action upon it in the name of the party entitled under it, and to retain the p:roceedB for himselr.	This was the   process known in Roman law
as I  cessio actionnm.'	'Th.e asmgnor WM held in be a trustee
for tlt.e Mrignee, or to llave oonstitut.ed the aangnee his agent for the purpose of bringing actions. 'nle English Court of Chancery, following the lat.er Roman laws, went BO fsr as to allow the 'IISBignee t,o sue in his own name, provided that he had given eonsideration for the amgnment, and that the debt.or lmd had notice of it, snbject however to aB defences which would be good against the Mlignor8• Under the' Supreme Court of Judicature Act, 1873,' 'Any absolute assignment, by writing 1l'llder the hand of the assignor, not purporting t.o lie
by way or ehal'ge «>nly, of any debt or_ other legal chose in
aetion, of which express notice in writing shall have been given to the debt.or, trust.ea, or other person from whom the assignor would have been entitled. to receive sneh claim ar debt or chose in action., ahall be, -and be deemed to have been, eft'ectual in law, subject to all equitiea which would have been entitled to priority over tae   right of the aaiignee if this act had not pused, to pass and transfer the legal right to sach debt or choee in action from the date of 8l1Cb. notice'.'
1 'Novat.io en prioria debit.I in allam obligat.ionem, vel alvilem vel 11&tmalem, tranlfusio atque tranalat.io, hoc eet ut cum ex praecedenteca.­

ha    nova	tur, liptrior  perimat.111"."    Dig.  :dvi.  t.   I  ;    flL  Inn.  tii.
a9. 3•
· Code iv. 99, 7'.
I   Bee Lord Carteret v. Puohal, 3 P. Wma. 199.
· 36 and 37' Viet. o. 66. L 25, 6,
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Similar provisions 111'8 C011t.ained m. several continenial oodes1, 8hl'. zn. and eon right.a of cert.am ,pecia1 kinda have been made MSipable by at.atute, aucb. u, for instanoe, right.a arising
on policiea of mariae nd life in.auraBce, bail bonds, and billa of Jacling 1• The uaignee, be it observed, in all the CU8I hitherto mentioned takes subject to all defeDCel wluch wen available against. the original creditor, a.nd aometimea=

subject to other drawbacks. Only one claaa of obligations Negotiable
can be said to be fully assignable. It is first heard of in the femteenth century, ud is the prod.act ot the wide extension of modem com rcial tranmetions.    What are called 'nego-
tiable instruments,' or ' paper to bearer," sneh as bills of exchange, or promissory n.otee, do really pass from hand to hand, either by delivery or indonement, giring to eac'h. _. oesaive 'fecipient • right against the debtor, to whioh ao notice to the debtor is eaen.tial, ·and which, if the JI&?.'!' it held bona fide a.ad for value, is unaft'ect.ed by flaws in the
. finle of intermediat.e usipon. It baa beea acutely remarked that the MBignability ·of a neptiable instrament is due t.o it, being in point of faot a :material object, -.cl ao capable of Mta1 delivery.	Tile written document is thaa, as it "ftl'e, the emhodimmt. of what would otbenrise be an intangible_ and taerefore untnnafenble, claim •.
Liabilities do not, as a role, pass by voluntary assignment. Under a contract, it is, for inst&nce, said to be only reasonable tdiat the creditor should continue to have a right to the benefit he com.emplat.ed from the character, credit, or subat,mee of the person with whom he contracted.   It was however a rule of Ellj'lish common law that certain covenant.a between land-
1  B. g. In the l'rallldan Lancbeoh&, I. n. a  376-44-4; Auuian 0oc1e •·
1194-13'6.	.
1   &vlgny, Oblig. Ii. p. 111, truly obeerve1 that ordinary UUN   in companie1
are not obligatiom bm parta of ownenhip, proclllfllng thenlGN not lnteeat bat cllvidenda. So H bub-. held by the Cami of Appeal, tliaa. Fq,   L.J"., thM llhu. before regiltmion ware o1- In aotion, ba, aft8rwuda Jll'OIMl'V• ColOlda1 Duk v. Wbbmey, LR. 30 Ch. D. 161.
1 &,ipy, Obllg. H. p. -   Cf. Oolomal Bak  v. 'WllmaeJ', u. 1,
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CILU'. 1.n. lord and tenant, which are said to touch the land, shall 'ran with the  land,'  so that an 'assignee of the  tam,' i.e. a person to whom a tenant traneCere hie lease, can not only sue, but also be sued, upon them, as if he were the  original leeeee. Like rights and liabilities, in respect of these covenants, have been by et.tute made to attach to the person who succeeds to the rights of the original landlord, or, as he is called, 'the assignee of the reversion 1.'

EniD.cmon    We have already had occasion to mention incidentally some of the modes in which the obligations resulting from partioolar contracts are dissolved. It will however be neceseary to con­ sider, from a more general point of view, the circumstances which terminate rights 'in pereonam 11.' They may perhaps be classified under the following heads: i. Performance; ii Events preventing performance; iii. Substitutes for performance; iv. Release of performance ; v. Non-performance.

by per­
formanoe,
i. 
Performance of the acts to which the person of incidence is obliged is the natural and proper mode by which he becomes loosed from the obligation of performing them 8•
Performance by a third person is sometimes permissible, so a debt was in Roman law extinguished on payment of the amount by a stranger, even without the debtor's knowledge.

by even	ii. Some events which make performance impossible put an
:er:;;:_mg end to any right to insist upon it.
ance.		1. When the act due is intimately dependent on the indi- viduality of either party, the right, or liability, to its per­ formance mUBt necessarily be extinguished by hie death. It would be obviously absurd to make the executors of the Admirable  Crichton  responsible for  his  non-performance of a contract to many, or those of  Raphael for hie inability to

1   3a Hen. VIIl. o. a+
1 • Bolutionill verbum pertmn ad omnem libera onem, quoquo modos•-

faotam.' Dig. :a:1v1. 3.
· By perf'ormanoe, and by IIOlll8 other faote, ' etiam IOOllllioael (Le.
1uretie1) libwan,v.'   lb. L •3·	.
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return to life and finish the ' Transfiguration.' Serious illness OIIAP. ur.
may have a similar effect.
- Under the old Roman law all claims against a ' filius familias' were cancelled by even a 'minima capitis diminutio,' 811oh as be sustained in passing by adoption from one family to another.
3. ' Confusio,' or ' merger,' i.e. the union in one peraon of the characters of debtor and creditor, is sometimes held to extinguish, sometimes only to suspend, the operation of
the right 1•
+ When the performance bas reference to a specific thing,
its destruction, without fault of the parties, puts an end to the right. So when the proprietors of a place of public entertainment had agreed to let it on a certain day, before which it was burnt down, they were held to be free from their engagement•.·
5. Bankruptcy bas already been mentioned more than
once as one of the events which give rise to a universl succession 8• It bas the further effect of freeing the bankrupt, either wholly or partially, according to the special provisions of the law under which he lives, from the claims to which he was previously liable.
6. The judicial rescission of a contract, or a decree of
' restitutio in integru.m.'
7. A change .in the law, or the outbreak of war between the countries of the contracting parties, may operate to make performance a' legal impossibility.'
iii. Among substitutes for performance, the following are Sobeti-
.	tutee.h

t e more 1D1porlant.
I. 'Tender,' 'oblatio,' of the prec amount due, followed Tender•
. by 'payment into court,' or in Roman and French law by 'depositio,' or 'consignation,' into the hands of a public

I   Code Civil, &n. 1300 j Dig. rri. 3• 107•
•Taylor"'· Caldwell, 3 B. r.nd 8. 8a6.
1   Supra, pp. 13-f., 177.
I
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oau. :r.u. officer, even before any action has been brought 11 either extinguishes or suspends the debt.
Com-	i.   ' Compromise,' 'transactio,' which may be analysed into
promJN. a part payment, coupled with a promise not to claim the residue, can only operate as a discharge of the whole debt when the subsidiary promise is made in such a form, or under such   circumstances, that   it   might   equally   well   have been a good discharge without any pa.rt payment. So in an old English case it was resolved ' that  payment of a lesser sum on the   day, in satisfaction of a greater, cannot be a satisfaction to the plaintiff for a greater sum. When  the whole S11m is
due, by no intendment the acceptance of parcel can be a satisfaction to the plaintiff9.'
Daiioin		3. It was long debated but finally admitted by the Roman 10lotum.	lawyers that a' datio in solutum,' or giving and acceptance of something other than the thing due, and in place of it, dis­
charges the obligation 8•    So in  English law it  is laid down that if a debtor pays  to  his creditor  ' a  horse, or a cup of silver, or any such other thing, in full satis&ction of  the money, and  the  other  receiveth  it, this is good enough, and as strong as if he had received the sum of money, though the horse or the other thing were not of the twentieth part of the
value of the sum of money, because that the other hath accepted it in full satisfaction .•
Set-off.		4. ' Set-off,' 'compensatio,' defined by Modeatinus as ' debiti et crediti inter se contributio6,'   has been  sometimes regarded as rateably extinguishing a  claim 'ipso  iure,' sometimes only as foundation for a plea, to which a Court may give regard in awarding judgment if the claim be sued upon. The French Code lays down broadly that 'la compensation s'o re de plein
1  Cod. iv. 32. 19, viii. 43. 9;  Code Civil, art. 1257.	•
'Finnel'• Cue, S Rep. 117.   Cf. Foake■v. Beer, 9 App. Ca. 6o5.   On the
theory of ' accord and uti■faoiion•,    the   Author may perhap■ refer 1lo hi■
Ellay on Oompo■iiion Deedl, Ohapten ii. and ill.
· Gai. iii. 168 ; Cod. viii. 43. 16,
t   Co. Litt. 2U.  a.
1 Dig. xvi. a. 1,
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droit,' even without the  knowledge  0£  the  debtors, and that  CHAP. xu. the two debts cancel ea.ch other ra.teably, from the moment
that they co-exist 1 ; a view which was only very gradually approached by the Roman lawyers 11• The applicability of set-off has always been limited to debts of a readily calculable kind 3, and between the parties in the same rights. The doctrine was unknown to the English common law, upon which it was grafted for the first time by 2 Geo. II. c. 22.
5. The substitution of a new obligation for the old one by Bubati­
mutual consent is a species 0£ that mode of discharging an tution.
obligation known to the Romans as ' novatio.'
iv. The  mere agreement  of the  parties to a discharge of Beleue. the liability is not always sufficient. The principle of Roman
law was that every contra.ct should be dissolved in the same manner in which it had been ma.de. ' Nihil tam na.tura.le est qua.m eo genere quidque dissolvere quo colliga.tum est, ideo verborum obliga.tio verbis tollitur : nudi consensus obligatio contra.rio consensu dissolvitur '.' So in the time of Gains there were certain obligations which could be released only by means of a feigned payment accompanied by the ancient ceremony of the 'a.es et libra. 5,' and an obligation a.rising out of ' stipulatio ' could only be extinguished by an equally solemn 'a.cceptila.tio,' a method which was at a later period extended by the ingenuity of the praetor Aquiline to the release of obligations of all sorts 6• A merely consensual contract, if wholly unexecuted, could be discharged by the mere agree- ment of the parties, but after part execution such an agree- ment could amount only to a 'pa.ctum de non petendo,' which might be a good plea to an action upon the   obligation, but left the obligation itself still in force.
English law requires that a contract ma.de under seal, or

1   Art. 1290.	1   Inn. iv. 6, 30;  Cod. iv. 31. 1+
· A merely 'na\un.l' obligation could be 11et oft' in Roman law, Dig. :d.
7. :ao. :a. Cf. aupni, pp. r!)S, :150.
• Dig. 1. 17. 35.	1   Gai. iii. 173.	• Inn. iii.:19- ,.
8 2
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oau. x . which under the Statut.e of Frauds has been necessarJy made in writing, should be discharged in like manner.   The effect of a mere agreement to discharge a consensual contract de­ pends upon the doctrine of' consideration.' If such a con.tract be still executory, the mutual release from its liabilities is a good consideration to each party for surrendering his rights under it. If it has been executed on one side it can be discharged only by an agreement founded on some new con­ sideration, or by a deed, which is sometimes said to' import a consideration 1.' The rule does not however apply to a discharge of promissory not.es or bills of exchange, which doubtleBB owe their immunity from it to deriving their origin from the ' law merchant.'



Non-per­ fonnanoe.
v. 
Non-performance by one party to a contract often puts an end to the rights which he enjoys under it against the other party.	And some acts short of non-performance may have the same effect.	Thus if one party by his own act disable himself from performance, or announce that he has no int.ention of performing, the other side is in many cases entitled to treat the contract as no longer binding.	Since however non-performance, or breach, has also the effect of giving rise to remedial rights, its discussion may conveniently be postponed till the next chapt.er.
l   Supra, p. us ,.,















CHAPTER XIII.

PRIVATE LAW:   REMEDIAL RIGHTS.

A BIGHT which could be vio1ated with impunity, without Prlmi ve giving rise t.o any new legal relation between the person of remeclie1. inherence and the person of incidence, would not be a legal
right at all. In an anarchical state of society an injured person takes such compensation as he can obtain from a wrong-doer, or, if strong enough, gets such satisfaction as may be derived from an act of revenge.   A political society, in the first place, puts this rode self-help under stringent regulation, and secondly, provides a substitute for it in the shape of judicial. process. Self-help is indeed but an un­ satisfact.ory means of redress.   Its possibility depends upon the injured party being stronger than the wrong-doer, a st.ate of things which is by no means a matter of course ; and the injured party is made judge in his own cause, often at a time when he•is least likely t.o form an impartial opinion upon it.a merits. To suppress private revenge, t.o erect Courts of Justice, and t.o compel every one who is wronged to look t.o them for compensation, is however a task far beyond the strength of. a State which is still in proceu of formation.
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CHAP. xm. So the heroic age of Greece was characterised, according to Grot.e, by 'the omnipot.ence of privat.e force, t.empered and guided  by family sympathies,  and  the  practical  nullity of that  collective  sovereign  afterwards  called   the  City,  who in historical Greece becomes the central  and  paramount source of obligation, but who appears yet only in the back­ ground 1.'
lated  Itistherefore not eurprieing that, as Sir Henry Maine has
help. put it, ' the Commonwealth at first int.ert'ered through iiB various organs mther to keep order and see fair play in quarrels, than took them, as it now does always and every­ where, into its own hands2.' The stages of social improvement seem to be the following.   First, the unmeasured, hot-blooded, and violent retaliation of the injured party is eupereeded by a mode of taking compensation the natare and formalities of which are to some extent prescribed by custom. ' The primitive proceed ng,' says the author last quoted, 'was un­ doubtedly the unceremonious, unannounced, attack of   the tribe or the man stung by injury on the tribe or the   man who had inflicted it. .AJiy expedient by which eudden plunder or slaughter was adjourned or prevented was an advantage even to barbarous society. Thus it was a gain to mankind as a whole when its priests and leaders began to encounge the seizure of property or family, not for the purpose of permanent appropriation, but with a view to what we should now not hesitate to call extortion 8.'    This is the stage at which the seizure of pledges is so prominent, and to it belongs also the singular custom of ' sitting dluzrna,' ac­ cording to which an Indian debtor fasts at the door of his creditor till hie debt is paid. Next comes the stage when self-help, although   permitted, is eupervised and restrained by the political   authority.      Distress   may still be resorted to, but only for certain   purposes, and with   many safeguards
I   Biatory, ii. p. 126.
9 Eady Hiatory of IDat;itutlOJ18, Leet. ix.
· Ib., Leet. it.
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against abuse.	Life and property may be protected by force, osu.1.111.
but the force used must   not be in   excess of the need.
Noisances  may be 'abated,'  but so as  to interfere  with no
man's rights.  Last of all comes the  reign of the law-courts. Judici
.	remedies.
Legally regnlated self-help 1s not wholly superseded, but, as a
role, redress of wrongs must be sought only from the tribnnals of the sovereign 1•
The object of a developed system of law is the conserva- The open.-UWW1
perm111wu
oonaerv-


tion, whet her by means of

the tn'b	1_  or of	•.u•. .:i se1f.- tuion of law

help, of the  rights  which it   recognises as existing 2•      So long ing righta;
as all  goes well, the action of the   law is dormant.    When the balance of justice is disturbed by wrong-doing, or even by a threat of it, the law intervenes to restore, as far as possible,   the   1tatua tJUO  ante.     ' The judge,'   says   Aristotle, ' equalises 1.' He elsewhere adopts   the   saying ·of   Lyco- phron that the   function   of   law is   to   guarantee that all shall enjoy their rights •. ' Hoo natura aequum est,' says Pomponius, ' neminem cum alterius detrimento fieri loou­ pletiorem 5.'
Sometimes the  law  interferes for  prevention,  as  by  the  Y preven­
' injunctions ' which have long been issued by the Court of tion, Chancery to forbid a threatened mischief,  and  by  the  orders made by the Roman praetors in cases of ' novi operis  de­ nuntiatio,' or ' damnum infectum 8.'
The remedial interference of the law is however far more by redreu. frequent and  important.	When a right is violated,  the  law endeavours to prevent the person of inherence from losing, or
1 Cf. the edict; of Marct11 Aurelius : ' Optimum eet ut si quu putee te babere petitionee, actionibus ezperiaris : ••••• Tu vim putu eese aolum Ii homines vulnerent.ur1 Vis en et. tune quowens quis id quod deberi sibi pubt. non per iudicem repol!Cit. ..••• Quisquis igit.ur probatus mihi fuerit rem ullam debUoris non ab iplO Bibi traditam sine ullo iudice temere poesidere, eumque sibi ius in eam rem dixiBSe, ius crediti non babebit..' Dig. xlviii. 7. 7.
1   Supra, p. 67.
1   Eth. Nio. v. 7. 3 and 8.
· d.UqAou T;;,,, Buialo,,,,  Pol. iii. 9. 8.
1 Dig. ni. 6. 14; of. supra, P· 75
· Dig: xn:ix. 1 and 3.
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OIW'. xm. the person of incidence from gaining. A new right is there­ fore immediately given to the former, by way of compensation for his lose, and a new corresponding duty is laid upon the latter, by way of make-weight against any advantage whieh he may have derived from his aggression.     In the language of the French Code : ' Tout fait quelconque de l'homme, qui cause l autrui un dommage, oblige celui pa.r la faute duquel ii est arrivtS l le ftpa.l8r 1.'
In examining early systems of law we seem to come upon traces of a time when the State had to t.ake special pains in order to insure that the new right should be as acceptable to its subjects as the indulgence of private revenge. Such is the interpretation placed upon a provision of the Twelve Tables, that a thief, if caught in the act, was to be scourged and delivered as a slave to the owner of the goods, whereas if not caught under circumstances offering to the owner a similar temptation to violence, he was to be liable only for twice the value of the goods. So the object of the early Teutonic legislation is well described as having been, ' to preserve the society from standing feuds, but at the same time to accord such full satisfaction as would induce the injured person to waive his acknowledged right of personal revenge. The German Codee begin by trying to bring about the acceptance of a fixed pecuniary composition as a constant voluntary custom, and proceed ultimately to enforce it as a peremptory necessity : the idea of society is at first altogether subordinate, and its influence passes only by slow degrees from amicable a.rbitration into imperative control 1.'	•
Self-help.      The new right   may thus be   realisable   by   the regu- lated self-help of the injured person of inherence himself, as when he is allowed to push a trespasser out of his field, or to pull down a wall which has been built across his path.

1 .Art. I 383.
1 Grote, History, ii. p. u8.  A C1ll'IIOl'1 inapecmon of the • Legel Barbar­ oJ'llm ' will show how large a apaoe in them ill oooupied by the topic of 'Compoeitio.'
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More commonly it is realisable only with the aid of the law CIW'. xm.

co.u_  n..e. ,  m  wh1"ch

case 1·.t  18 known  as  a 'ng·  ht of action,'

' ·ms aRciiiirobnt of

persequendi iudicio quod Bibi debetor 1.' The right, however realisable, we call 'remedial,' as opposed to the right from a violation of which it arises, and which we call 'antecedent 11.'
Its  object may be  either restitution or compensation 8•     In for reatitu• the former case, the aim of the law is to cancel, so far as aon. poarible, the  wrongful act. It allows the injured party to
remove a building which obstruct.e his window-light, it decrees the ' restitutio  in  integmm ' of  a  minor who has entered  into a disadvantageous engagement, it calls for and destroys a contract which  is  tainted with fraud, or it  orders  the  return of an object of which the  person of inherence has wrongly been deprived, or the ' specific performance ' of a contract which  the  person of incidence is endeavouring  to repudiate, a remedy which seems to be peculiar to English Equity 4•
In thelatter, which is also the more usual, case, it gives to for com­
the sufferer a (right to be compensated   in   damages for a pemation.
wrong which cannot be undone.
We have seen  that while  some 'antecedent' rights are The right
available 'in   rem,' others are available only 'in  personam.'	:,r•
1 So Theophilus Bpe&ka of Obligations u  the mothen of Aotiom ;   Brfrlp.,
,w	al lroxa£. 111.ri. iii. 13.
1 Supra, pp. 123, 140. 'Ia qui aot.ionem babet ad 1'8111 penequendam ipeam rem habere videtur,' 1&Y9 Paulua, Dig. 1. 15.   Pomponiu, more truly, 'minu a aot.ionem babere quam rem.' Dig. 1. 2c,+
.   1  ' la  aot.io1111 10nt dee droite pr.rticuliera qui m.ieaent de la violation des
auvea droite, et qui tendent, aoit it, faire ceuer eeite violation, aoit it, en faire
le1 eft'ete.' Dalloz, 1. v., No. 6g. On the term 'oauae of action,' - Cooke v. Gill, L. R. 8 C. P. 107, and Vaughan v. Weldon, L. R. 10 C. P. -47. It hu been held by the Court of Appeal that 'two act.ion■may be brought in reapeot of the same fact■, when thoae fact■give ri1e to two diatinot 0&111811 of action,' per Brett, M. R., and Bow1111, L. J ., dis. Coleridge, L. C. J. Brunaden
v. Humphrey, 1-4 Q. B. D. 1-41.
· The defaulter ia directed to do the v     thing whioh he oontnoted to do, and, if dilObedient, ia committed to priaon for contempt of Court.    Acoordiug to the continental view, on the other band, 'Nemo poteBt praeoiae oogi ad fact.um.' Bee Lord Juatice Fry'• Treatise on Specifio Performance, 2nd edit.,
p. 3, and the opinion of M. Renault, ib. p. 66g. Also Pothier, Oblig. §§ 151, 157; Code Civil, art. 11,43; Holme■, Common 1.6w, p. 300.
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CHAP. xm. 'Remedial' rights are available, as   a rule, 'in   personam,'
i.e. against the wrong-doer, who, by the act of wrong-do , becomes at once the ascertained person of incidence of the remedial right.  Such rights as  those· of lien  and  distress, and especially certain rights enforceable in Courts of Ad­ miralty, which are doubtless capable of being represented as remedial rights ' in rem 1,' may also be treated as being merely modes of execution, by which the true remedial right is made effective 2•


Origin.
















Infringe­
menie.

The causes, or ' investitive facts,' of remedial rights are always infringements of antecedent rights, and have there­ fore been incidentally mentioned in the course of the dis­ cussion of such rights which has occupied the two preceding chapters. It is indeed impossible to describe what we have called the ' orbit ' of a right, without at the same time mentioning the acts which break in upon it, since the extent of a right is the same thing with the power of him who is clothed with it to interfere, positively or negatively, with the acts of others 8, It will now however be necessary to consider infringements more specifically, and to classify them according to the rights which they infringe, and with which indeed, for the reason just given, they are precisely correlative.
Since conduct which is straightforward came to be spoken of eulogistically as being 'rectum,' 'directum' (whence 'droit '), 'recht' and 'right,' conduct of the opposite character naturally came to be expressed by the terms ' delictum,' ' delit,' as deviating .from the right path, and ' wrong ' or ' tort,' as twisted out of the straight linet. Similar conduct is less descriptively called in German ' Rechtsverletzung.'

1 See the cue  of the Parlement Beige, L. R. 5. P. D. 197.
1   Supra, p. 141.
1  Supra, p. 127.
'	' Tam malt& nrgunt per&dorum oompit&
Tome polit& erroribus.' Prudent. in Apoth-. Hymn. 1.
'Bicut llli qui in auo minilterio tortum faciunt,' ocean in an edict of Charles the Bald. ' Tori la leye eat contnrye.' Britton, fol. n6.
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These terms are &like employed in their respective Ian- OBAP. xm. gua.gee · to denote, in a very genera.I sense, acts which are Speciee of. violations of rights. They are however usoally applied only
to 'wrongs independent of contract ; ' i.e. the large class of wrongful acts which are breacba of contract are specifically so described. Certain other classes of wrongful acts also have for historical re&SOns specific designations which take them out of the category of delicts, or torts. Thus Roman law did not rank as delicts acts violating obligations ' quasi ex contractu,' nor are breaches of trust, or such acts as are charged against a co-respondent in the Divorce Court, de- scribed as torts by the law of England 1•
The distinction between those wrongs which are generically called 'torts' and those which are called crimes may at firet
sight appear to be a fine one. The same set of circumstances Dift'erenoe will, in fact, from one point of view constitute a tort, while :'!-:':d from another point of view they amount to a crime. In the crimee.
case, for instance, of an &BS&nlt, the right violated is that which every man has that his bodily safety shall be respect.ed, and for the wrong done to this right the sufferer is entitled to get damages.     But this is not all.    The act of violence is a menace to the safety of society genera.lly, and will therefore be punished by the State. So a libel violates not only the right of an individual not to be defamed, but also the right of the State that no incentive shall be given to a breach of the peace. It is sometimes alleged by books of authority that the difference between a tort and a crime is a matter of procedure, the former being redressed by the civil, while the latter is punished by the criminal courts. But the distinction lies deeper, and is well expressed by Blackstone, who says that torts are an 'infringement or privation of the private, or civil, rights belonging to individoals, considered as in­ dividuals ; crimes are a breach of public rights and duties which affect the whole community, considered as a com-
1 Alt.hough t.he actiOD for orifn. co1t. wu for a ton.
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CIIAP. xm. munity! The 1ight which is violated by a tort is always a different right from that which is violated by a crime. The person of inherence in the former ease is an individnal, in the latter case is the State. In a French criminal trial there may accordingly appear not only the public prosecutor, repre­ senting the State and demanding the punishment of the offender, but also the injured individual, as 'partie civile,' asking for damages for the loss which he has personally sustained 1•
The far-reaching consequences of acts become more and
more visible with the advance of civilisation, and the State tends more and more to recognise as offences against the community acts which it formerly only saw to be injurious to individuals.

Pouible claaeHica­ tiona of
W1'0DiL

Wrongful acts may be, and are, classified on five different principles at least.
i. According to the state of the will of the wrong-doer, which may conceivably be, (1) entirely absent ; (2) such as exhibits negligence 9 ; {3) such as exhibits intention, some­ times described as ' malice.'   In modem times the law has in many cases substituted for an enquiry into the state of mind of a given defendant an enquiry into the conformity of his acts to an external standard 8•
ii. According to the state of the will of the injured party, which may conceivably, (1) fairly consent to an invasion of his right, which by being thus ved, becomes no right,


1  Code d'Inatruotion Crimlnelle, arl. 63.
· Supra, p. 93.
· For &11 intere■ting enquiry 1111 t.o the ground of liability for torte, ed especially whether or no they imply mon.1 blameworthinell8, aee·ao1m.. , The Common Law, p. 79. Mr. JW1tice Holmes point■out, in eother chapter,
that 'law started from thOBe intentional wrong& whioh are llimpleat ed neareei t.o the feeling of revenge whioh leads t.o aelf-redreu. It thue natnn.lly adopted the vocabulary, ed in ■ome degree the teeta, at mon.le. But u the law hu   grown it■■tandard■have n-.rily beoome enernal,   -	they have oonaidered not the actual condition of the pa.rtioular defendant, but whether hi■ conduct would have been wrong in the fair average member of the community whom he ii expeoted to equal at hi■peril.' lb. p. 161.
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and its invasion no wrong, since 'volenti non fit iniuria.' CJBAP. :un. An act a!J initio wrongful may lose this character by the subsequently given aeeent of the injured. party; (2) be flatly
opposed to the act, which is then of COUl'8e tortions, even when an apparent &88ent to it is procured by duress ; (3) be induced to 888ent by the deceit of the party injuring, the act of so procuring 888ent by deceit being the wrong known as' fraud.'
iii. According to the means whereby the wrong is effected, whether, for instance, by physical violence, by words uttered, or by omission to cany out a contract.
iv. According as actual 1088 to the injured party following upon the act of the wrong-doer is or is not e886ntial to it. tortions character.
v. According to·the nature of the right invaded, whether, for instance, it . be a right to personal freedom, or to a monopoly, or to the ful6lment of a contract.
Writers who waver between these varions points of view, Principle BUbdividing one portion of the whole class of wrongful acts Hlected. upon one principle, and another portion upon another prin-
ciple, involve themselves in unnecessary difficulties. The last-mentioned principle of division is to be preferred. When it   is once known of what   right any given -mong is an invasion, its other characteristics follow as a matter of course.
A tabular view of wrongful acts, in which each is referred Lin or to the right of which it is an infringement, might easily be wronp. constructed from the data contained in the two preceding chapters.
Among rights 'in rem,' that to personal safety is violated by 888&nlt or imprisonment ; family rights, by abduction of, or adultery with, a wife, by seduction of a servant, or en­
ticing  away a  slave;  the  right  to one's	•	name, by
demmation ; rights generally available, by nuisance, and malicious arrest or prosecution ; rights of p088888ion, by trespass, conversion, detinue, and ' fµrtum ; ' rights of owner-
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cuu. J.Iu, ship of tangible objects by the same acts ; rights of copy­ right, patent-right and trade-mark, by ' infringement ; ' rights 'in re aliena,' by 'disturbance' of an easement, or 'con­ version' of a pledge ; rights to immunity from fraud, by 'deceit.'
Among rights ' in personam,' family rights, and their ana­ logues, are infringed by' subtraction,' adultery, refusal of due aliment, ingratitude on the part of a freedman, or neglect by a VBSBal of hie feudal duties ; fiduciary rights, by breach of trust; rights of a reversioner, by 'waste ;' what we have called meritorious rights, by refusal of the merited reward ; rights against officials, by neglect on their part to perform their duties; rights 'ex contra.ctn,' by breaches of contract, consisting, according to the nature of the contract in question, in such acts or omissions as non-payment, non-delivery, defec­ tive care-taking, default in marrying, non-render of services, negligent render of services, refusal to enter into partnership, doing of acts promised not to be done, breach of warranty, or non-return of pledge.
Liability	With reference to these acts generally, the rule holds good
':!'a:f that 'qui facit per alium facit per ee.'    The employer is
responsible for acts which he has ordered to be done, or which have been done by his servant, without orders but within the
for	scope of the servant's employment 1•    The right resulting from
!,:'wrongs   independent   of  contract '  is  of  a   wider  character
and tort.I. than that which results from breaches of contract. In the former case only, as a rule, may mental and bodily suffering be taken into account in measuring the damages to be awarded. On the other hand, a breach of contract is more readily established than a wrong of another kind, since it depends less on any question as to the state of the will of the wrong-doer, and some damages may be had for every breach.


1 Of. ■upra, p. 131. On the liability of oontractor■ u well as their aub• oontracton, - Bower v. Peate, L. R. I Q. B. D. 3n. On the liability of a ahipowner for the acta of hi■ muter being limited by surrender of the  ship, aee Holmea, Common Law, p. 30,
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of contract, whether or no it be the cause of any actual loss. CIUP. :r.m. ' Direct,' or ' general,' damages   are   those   which   are   the   ­ necessary and immediate consequence of the wrong, while
· indirect,' or ' special,'  damages are sometimes  granted  in
respect of its remoter consequences 1•
What has been said as t.o the	difficulties attending the Truster. transfer of anteoedent rights 'in personam' applies, with greater strength, t.o the    transfer of remedial rights 1•      The   non-trans­ ferability t.o the   representatives of a deceased person of euch remedial rights as arise from the violation of a right intimately connected with his  individuality is expressed by the maxim,
' Actio pereonalis moritnr com persona8 .'

A mere performance of the duty anteoedently owed is no Extino­ discharge of the remedial right arising from its non-per- tion. formance, but the right may be extinguished in a variety of
other ways, including some of those which are applicable t.o
the extinction of antecedent rights ' in personam •.'
i. The person of inherence may formally release his right Bel-.
of action, for instance by deed or by the Aquilian stipnlation ; or may give a covenant not to sue, 'pactnm  de non petendo ;• or may enter into, what is called in English  law, 'an  accord and satisfaction ' with the person of incidence, i.e. into an agreement eubstituting some other act for the  act which has not been performed, and followed by the performance of that
act.  The person of inherence  may also  by his conduct so Raiifica­
'ratify' a wrong done to him as to waive his resulting right tion.
of redress, as when the owner of goods wrongfully sold treats the sale as lawful  by taking part of  the  purchase  money. The right may likewise be lost by-

ii. The bankruptcy of the person of incidence.
iii. Set-off.
1 On t.he 'meume of d&magea,' cf. 'pretia rerum DOD a: afl'eciione llbigu­
lonun, aed oommuniier fugi.'  Dig. iz. a. 33.
1   Supra, pp. 13a, a53.	• Supra, p. a56,
· Cf. supra, p. a56.

Buik­ raptcy. Set-ofl',
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OBAP. xm.		iv. Merger.	It has been laid down that the giving or Merger.	a covenant in the place of a simple contract does not 'merge or extinguish the debt, but it merges the remedy by way of proceeding upon the simple contract.	The int.ention of the
parties has nothing to do with that.    The policy of·the law is that there sball not be two subsisting .remedies, one upon the covenant and another upon the simple contract, by the same person against the same person for the same demand 1.' So a judgment in favour of the plaintiff' is 'a bar to the original cause of action, because it is thereby reduced to a certainty and the object of the smt attained, so far as it can be at that stage ; and it would be useless and vexatious to subject the defendant to another suit for the purpose of attaining the same result. Hence the maxim f'raMit i• t'tnJ i11ilicatam •••• The cause of action is changed into a matt,er of record, which is of a higher nature, and the inferior remedy is merged in the higher 9.'      So in Roman law an obligation was transmuted by ' litis contestatio,' and again by judgment, which was expressed by saying, 'ante litem contest.at.am dare debitorem oportere, post litem contestatam condemnari opor­ t.ere, post condemnationem iudicatum facere oportere 8.' An award under arbitration does not usually extinguish a remedial right, unless followed by performance of the award.
ElltoppeL      v. 'F.stoppel,' by a judgment for the defendant.   'The facts actually decided by an issue in any suit cannot be again litigated between the same parties, and a.re evidence between them, and that conclusive, for the purpose of terminating litigationt .'
Preecrlp-		vi. Extinctive prescription, or limitation of actions, intro- tion.	duced, as it is expressed in the Act of James I, 'for quieting of men's estates and avoiding of suits 6,' by depriving the
remedial right of its judicial remedy, reduces it to the position

1  Price v. Moulton, 10 0. B. 561.
I    King v. Hoare, 13 M. & w. 49+
1 Gai. iii. 18o.	•    Boll•u v. Ruilin, a Ex. 665; of. Diji. :di't'. a, 7. +
· :n lac. L o. 16.
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or a merely ' natmal • obligation, which however still remains OB..t.P. xm.
capable of mpporting a lien or pledge 1•
The lapse of time necessary to produce this result varies very widely in difl'erent systems, and with reference to rights of difFerent species. It begins to run from the moment when the remedial right comes into existence, in other words, when the ant.ecedent right is violated. It may be interrnpted, or prevented from running by various causes, Btlch as the minority, imprisonment, or absence from the country of the person whose right would otherwise be afl'ected by it.   On the other hand, the person who would otherwise benefit by it may keep alive his indebtedneBB by Bt1ch acts as part pay­ ment, or payment of interest, or express acknowledgment with a promise to pay.
There are cases in which a remedial right is Bt18pended Su without being lost. Thus a Court will refuse to try an action lion. while an action to try the same question is pending before
a Court of concurrent jurisdiction, in which case there is said to be 'lie alibi pendens.' So also it is a principle of English law that when the fact which gives rise to the remedial right amounts also to a felony, the remedy of the injured individual is postponed to the punishment of the crime.

1 Supra, pp. 187 •, 198.
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CHAPTER XIV.

PRIVATE LAW:  ABNORMAL.


Normal and ab­ normal penons.

A1101'G the modes in which the  field  of  law  may mapped out, we have already explained that which  divides it into 'normal ' and 'abnormal ;' the former kind of law dealing with right.e as nnafl'ected by any special chara«i­ teristics of the persons with whom they are connected, the latter kind dealing with rigbt.e as so afl'ected 1•	In all statement.e with reference to right.e the standard type of personality is assumed, unless the contrary is expreesed ; and it is only when there is  a  deviation  from  that  type that the character of the persons who a.re two of the factors into which, as we have seen, it is possible to analyse evuy right, needs any investigation.  The  typical  person,  who is thus assumed as a factor, is, in the first place, a human being, as opposed to what is called ' an artificial person1.' In the next place, he is unafl'ected by any such peculiarity as infancy, covertnre, alienage, very, and so forth.
In considering the various c188888 of substantive right.e, we
1  Supra, pp. 112, 140.	1  Supra, p. 81.

ARTIFICIAL PEBSONS.

·have hithert.o treat.ed. of them as normal.	We are now about OIW'.11v. to treat of the effect produced  upon  them  by abnormity of personality.
It was usual in old grammars to explain the cases of nouns Abnormal
by a diagram, in which the nominative case was represented penona.
by an upright line, from the base of which lines, representing the genitive, dative, accusative, vocative, and ablative, sloped oft' at gradually increasing angles. The accompanying figure may serve to illustrate in a similar manner the variations of juristic personality.
[image: ]

The most marked distinction between abnormal persons is Natural

th at

some   are   na.bLu.n-u,,  1.. e.  are

.mdi vi.dual    h

uman

be1" nge, fainodiala.ni-

while others are artificial, i e. are aggregates of hmnan beings, or of property, which are treated by law, for certain pnrposes, as if they were individual human beings 1•
I. It is by no means at the discretion of any aggregate o_f A.rtmoial human beings so to coalesce as to sustain a single personality, penoD1. In the words of Gains, 'neque societas, neque collegium, neque
huiusmodi corpus, passim omnibus habere conceditur : nam et legibus et   senatusconsultis et   principalibus   constitutionibus ea res coercetur1.' ..Artificial persons have generally been created by a charter grant.ed. by the executive authority in a.
1   Sapn, pp. 81,  uo.     Order Im.  under the Judicature Aotl provid• that the word • penoD ' llhall, in the construction of the raI-, an1- there is any­ thing in the mb or oonkd repugunt tha-eM>, biclude a body oorporate or politio.
1 Dig. lil. + I. pr.
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CBA.P. xtv. State, or by a epeciaJ statut.e passed by the legislatme, but of late years also by virtue of general statut.es which prescribe the conditions under which voluntary associations may ae­ qnire a corporate character 1•    They may be formed wholly of natural persons, or wholly of artificial persons, or of a mixture of artificial and natuml persons. They cease to exist by no longer comprising the requisite number of mbor­ dinate persons, or by the revocation or surrender of their privileges.
Ch-'er-    The charact.eristics of an artificial person differ from thON
mica of.    of a   group of   natural   persons no less   than   from   those of a single natural person.   On the one hand, it is not
merely the sum-total of its component members, but some­ thing S11peradded to them. It may remain, although they one and all perish, ' in decurionibus vel aliis universitatibus nihil refert utrum omnes idem maneant, an pars maneat, vel omnes immutati sunt 9.'    The property which it may hold does not belong to the members either individually or col­ lectively: ' quibus permissum est corpus habere collegii, eocietatis, sive ouiusque alterius eomm nomine, proprium est, ad exemplum   rei   publicae,   habere res communes 8.' Its claims and liabilities are its own, 'si quid universifati debetur, singulis non debetur; nee quod debet universitas singuli debent 4.'     Itsagent, though appointed by a majority of the members, does not represent them, 'hie enim pro republica vel universitate intervenit, non pro singulis "·'   In all these respects true artificial persons are distinguishable from clubs and unincorporated trading partnerships, however large.
On the other hand, an artificial necessarily differs in many

1 Buch u • The Compuie1 Act, 1862.'   The Crown may delegate IC. power of creatiug corpon.tiona. •So,' &&)'I Black■tone, • ihe Chanoellor of ihe Univer­ aity of Orlord bu power by charier to erect corporailou ; and bu   actually often ei:eried ii, ill ihe   on           of MVeral matriculated oomi-niea of tndel­
Jllell ■ubeerrient to $he nudena.' Comm. I. p. '47+
· Dig. Iii.+ 7. :a.	I lb. I. 1•
• lb. 7• I.	• lb. 2.
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reapeot. from a natural person. 'A   corporation aggregate CBil'. uv.
of many is invisible, immortal, and rests only in intend- ment and consideration  of law.   It  has no aoul,  neither  is it subject to the imbeci).itiee of the body 1.'   Its will is that of the   rity of its  members, and can be expressed only by means of an agent ; there are many wrongful acts of which it is obviously incapable 1 ; and its capacity for being the subject of rights, • Rechtsfahigkeit,' and for performing legal acts, ' Handlungsfahigkeit,' is strictly limited by the purposes for which its existence is recognised.
The invention of corporations has been justly described by Utility or. a high authority upon the subject as one which, ' perhaps
more than any other human device, has contributed to the
civilisation of Europe and the freedom of its states.'	'By this means,' says the same writer, ' municipalities were furnished with a form of government which never wore out. Charitable trusts were seemed to the objects of them so long ae IUOh objects should continue to be found, the protection, improvement and encouragement of trades and arts were permanently provided for, and learning and religion kept alive and cherished in times through which probably no other means can be mentioned that would appear equally well qualified to preserve them 8.'

The purposes which artificial persons are intended to pro- Clualfica-

mote

are very van.ous, and

sueh

persons may perhaps

be tiou of.

cJaasified, according as they aubeerve one or other of them, under the following heads' :-
(1) Subordinately political, mch ae municipal corporations generally.

1 The cue of Baton'• Boapi-1, 10 Rep. 12 b.
· Dig. iv. 2. 9, ), 16; of. Jrletropoliiaa SaJooa Comi-1 v. Bawkim, f lL
andN.87.
· Gnu on Carpon. p. +
' F ,.ollM!fiaat.ion of jarimo penom from tu poiat of riew of Bomau Jaw, aee Baron, Pandek'8n, p. 5+
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•Quui­ Corporr.­ tiom.'











Older oor­ porat.iom.
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(2) Administl'lltive, stich as the Trinity Hot188 or the College of Heralds.
(3) Professional, such as the College of Physicians or the Incorporated Law Society.
(4) Religious, such as the Chapter of St. Paul's or the Church Missionary Society.
(5) Scientific and Artistic, such as  the  Royal  Society  or the Royal Academy.
(6) For the Promotion of Education, such as the University of Oxford or the Girls Public Day School Company Limit.eel..
(7) Eleemosynary, such as St. Thoma.s's Hospital or the Corporation of the Sons of the Clergy.
(8) Trading, S11Ch as the Great Western Bailway, the
Lambeth Water-works Company, or the Civil Service Supply Association Limited.

The holders for the time being of certain official positions, though not incorporated, are recognised in English law as 'Quasi-Corporations.' So the Churchwardens of a parish and their successors may hold goods but not land, as if they were an  artificial  person; and  larger rights  have  been  conferred by statute upon Guardians of the Poor, and Boards of Management of district  Schools  or Asylums.  The term is also applied to the  position  occupied  under certain statutes by Banking partnerships and Commissioners of Sewers 1•

The legal position of a corporation of the older type is comparatively simple.  It  exists generally  for some  purpose of public utility, and its members have no defined personal interest in the property which belongs to it.

1 There are aymptoma of a tendenoy m England to break down the dia­ tinction between corpon.tiona and IIOCieti• of other kinda. Cf. the permiuion given, by Order xri. 14, under the Judioature Act.e, for bringing actiona m the name of an 11Dincorporated firm ; the definition of a •Body UDincorporated '
in  the C1lltoml and Inland Revenue Ao', 1885; and the  attem made m
the 11ame year to reetnm the powen of • qaul-oorporationa' in dealing with their property.

JOINT-STOCK COJIPANIES.	2.79
· The most complicat.ed, as well as the most modern, branch OJIA.1'. uv.,

of the law of artificia·l

persons relat.es to those which are Trading
oorporr.­

formed for purposes of trade.	They are a natural accom- t.101111. paniment of   the	extension of commerce.	An ordinary partnership lacks the coherence which is required for great under1Bkings.	Its    partners   may   withdraw   from   it,   ts.king their capital with   them, and   the   ' firm•   having   as such no legal recognition 1, a contract made with it could be sued upon, according to the common law of England, only in an action
in which the whole list of partners were made p1aintift's or defendants.
In order to remedy the first of these inconveniences, part­ nerships were formed upon the principle of a joint-stock, the capital invested in which must remain at a fixed amount, although the shares into which it is divided may pass from hand   to   hand.	This device did not however obviate the difficulty in suing, nor did it relieve the partners, past and present, from liability for debts in excess of their, past or present, shares in the   concern.	In   the    interest   not only of the share-partners, but also of the public with which they had dealings, it was desirable to discourage the formation of such associations ; and the formation of joint-stock partner­ ships, except such as were incorporat.ed by royal charter, was accordingly,    for    a   time,    prohibited    in    England    by   the ' Bubble Act,' 6 Geo. I, c. 18. An incorporated tmding company, in accordance with the ordinary principles regulating artificieJ persons, consists   of   a   definite   amount   of capital to which alone creditors of the company can look for the satisfaction of their demands, divided into shares held by a number of individuals who, though they participate in the profits of the concern, in proportion to the number of shares held by each, incur no personal liability in respect of its losses.	An artificieJ person of this sort is now recognised under most systems of law. It can be fo ed, as  a rule,
1  It la now, UDder Order m l.f, made 1IJlder tlae Judioa,111'8 Acta, capable
of l11iDg and belDg 111ed.
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CIII.U. UY. only with the COD&ent of the sovereign power 1, and is de­ acribed as a ' ,' or 'compagnie,' 'anonyme,' an 'Ac­ tiengesellschalt,'  or  'joint-st.ock  company  limit 1;' A lea pure form of such a corporation is a company the shanholders in which ineur an milimited personal liability. Then is also
a form resembling a partnerehip ' en commandit.e,' in whieh the liability of some of the shareholders is limited by their shares, while that of othen is unlimii;ed.
Subject to some exceptions, any seven partners in a fnding concern may, and partners whose number exceeds twenty must, according to English law, become incorporated by
:registration  under the  Companies  Act., with  either  limited or unlimited liability as they may determine at the time of incorporation.

:&Dk­ raptoy of oorpora­ tiona.














Foreign oorpon­ tiom.

The debt. of an incorporated company of any kind are payable in the first inst.ance only out of the corponte fonds. Should those funds prove insufficient, the company becomes bankrupt, or, as it is variously expressed, ' is wound up,'
' goes into liquidation.'   The appropriate Court investigat.es
ita aff'ain, and calls upon the shareholden, in the case of a limited company, for any balance which may be unpaid upon their shares, and, in the ease of an unlimited company, for any fartJier Bllll1 which may be required from their private fortune&. Out of the fond thus available, the claim.a of credit.on which have been satisfactorily established are paid either in full or rateably, as the cue may be, and the company oeasea to exist.
The emt.ence of a foreign corporation will genenlly be recognised, if according to the law of the country where it was created it   baa attributes similar to those which are
,     1 W. reqairement hM bem maoh dfaoaued In Germany, and ha bee
modi4ed DI the laier iln• of the     ;-ant. Hi, 3,f9-
1 Speaking of the cliupparance of the old 'J.'rade-railda lll. de Laveleye
•YI: • Plu de oorpon,tlou bulllltriellee: l• IOOi4U. IIIIODJ1Del qui ea timment lieu ne IOJlt qa'an mo,- d'aMOOier l• oapitam: 9' DOD del hommel.' Fonuoe primitiv• de la proprl4t6, p. :.i69.
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assigned t.o corpomtions by the law of the country in whose OJUP. XIV.
oomts it is plaintiff' or defendant 1•
The chief peculiarity of the proprietary rights of artificial Proprie-
· •	t&ry peen-
persons relat.es t.o thell' tenure of land. The accumulation of liariaea.
estat.es in the hands of religious houses was directly opposed
t.o the interests of feudal lords, who accordingly made every eft'ort in England t.o get rid of such tenure, which they described as being ' in mortua manu,' by a long series of enactments. These ' Statut.es of Mortmain' were extended in time t.o the   prohibition of the alienation of land t.o lay as well as t.o spiritual corporations ; and this continues t.o be the role of English law t.o the present day, when no licence in mortmain is granted by the Crown, mbject t.o a number of atatut.ory exceptions in the int.erests of religion, charity, or other definite public object. The Wills Acts of Henry VIII, now repealed, in giving a geneml power of devise, contain an exception against devises t.o ' bodies politic and corporate.' A corporation is also usually restrained from parting with its landed property, and even from leasing it for more than a certain number of years, without the sanction of a public authority.
The form in which, as a role, an artificial person enters int.o Con ­=:c:i:

., contract or otherwise performs a legal act is, according t.o English law, by the imposition of  its seal ; unless when the act is of trivial importance, or is necesaarily incidental t.o the carrying on of its business.
There are some acts of which an artificial person is obvi­ ously incapable, and there are others which the law will not
.recognise its capacity t.o perform.	It has long been settled in England that an aBB11mption on the part of a corporation
t.o do what is wholly beyond its competence may be ground for a forfeiture of the charter on which its existence depends1,
a  A fcnip OO!pCJl'llticm hu bee admitted in EDglancl to be • plaimlif liDoe
1714, to be • defendant; aiDae 1818.	.
1 R. "f'. Mayor ofLondcm, I Shower 174; ot R. "f', :r..terD ArahipelapCo.,
tB.andB.856.
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oHAP. :in. but there has been of late years much discussion as to the classes of corporate act.a which the law will mpport as valid with reference to individual corporators and to third parties respectively.	When railway companies were first creat.ed with Parliamentary powers of a kind never before entrost.ed to similar bodies, it soon became necessary to determine whether, when once called into existence, they were to be held capable of exercising, as nearly as possible, all the powers of a natmal person, unless expressly prohibit.eel from doing so, or whether their act.a must be strictly limit.eel to the erance of the purpose for which they had been in­ corporated.
The question was first raised in I 846, with reference to the right of a railway company to mbsidise a harbour company, and Lord Langdale, in deciding against mch a right, laid down the law in the following terms :-
' Companies of this kind, possessing most extensive powers, have so recently been introduced into  this  country  that neither the  legislature nor the  courts of law have yet  been able to understand all the different lights in which their transactions ought properly to be viewed.••• To look upon a railway company in the light  of a  common  partnership, and as mbject to no greats vigilance than common  partnerships are, would, I think, be  greatly  to  mistake  the  functions which they perform and the powers which they exercise of intsference not only with the public  but  with  the  private rights of all individuals in this realm..•• I am clearly of opinion that the powers which are given by an Act of Parliament, like that  now  in  question,  extend  no  further than is expressly stated in the let, or is necessarily and properly required for carrying into effect the undertaking and works which the Act has expressly sanctioned 1.'
This view, though it has sometimes been criticised, seems
now to be settled law.    In  a recent case in  the  Honse of
Lords, the   permission which the   Legislature gives to the
1 Colman v. Eutem Counties Railway Co., 10 l3Mv. JJ.
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promoters of a company was panphnsed as follows :-'  Yon OBAP. xiv.
may meet together and form yonnelves into a company, but in doing that yon must tell all who may be disposed to deal with yon the objects for which yon have been associated. Those who are dealing with you will trust to that memo• randnm of association, and they wil} see that you have the power of carrying on business in such a manner as it specifies. You must state the object.a for which you are associated, so that the persons dealing with yon will know that they are dealing with persons who can only devote their means to a given class of object.a 1.'
An act of a corpomtion in excess of its powers, with re­
ference to third persons, is techni y said to be ultra fJire,11, UUrG
and is void even if unanimously agreed to by all the corpora- e1n,.
tors. The same term is also, but less properly, applied to a resolution of a ority of the members of a corporation which being beyond the powers of the corporation will not bind a dissentient minority of its members 8•

Such artificial persons as have hitherto been described Corpora­ result from the combination of a number of natural persons tiolll aole. for the performance of a common function, and are accord-
ingly described as ' universitates persona.mm,' or, in English law, as 'corporations aggregate.' An artificial person may, however, also exist without being supported by any natural
person. It may consist merely of a mass of property, of rights and of duties, to which the law· chooses to give a fictitious unity by treating it as a ' universitas bonornm.' The most famj)iar example is a ' hereditas' before it bas been accepted by the heir, which in Roman law is treated as capable of increase and diminution, and even of contraet-

1   Per Lord Hatherley, in lUche v. The Alhbmy Carriage Co., L.B.7 E.
and L, A.pp. 684.
1 Perhape fint m South Yorkahbe Bail. Co. v. Gt. N. Rail. Co., 9 Ex. 84
(18!3),
1  The Earl al Bhn,nbary v. N. Std. Ball. Oo., L. B. I Eq. 593.
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CHAI'. XIV. ing by me&DS  of  a  alave comprued  in  it, as if it were a
person 1.
It would have been quite possible t.o explain in the ame way the devolution of the lands of the crown, of II bishopric, or of II rectory, from the 10vereign, bishop, or rect.or, t.o his successor ; but English law has preferred t.o introduce for this purpose the fiction, peculiar t.o itself, of a ' corpora­ tion sole 1.'	The origin of such a corporation is rarely trace­ able ; but the Master of Pembroke College and the Provost of Oriel College, Oxford, were respectively made corporations sole by letters patent of Queen Anne 1•

Natural	II.   The chief varieties of status among natural persons may
penom.	be referred t.o the	following  causes:  1.   sex;  i.   minority;
3. 'patria potesta. ' and ' manus ; ' 4. coverture ; 5. celibacy ;
6.  mental  defect;  7. bodily  defect;   8.  rank,  caste,  and
official position ;  9. slavery ; 1 o. profession ·; 11.    civil death ;
u. illegitimacy ;  13.  heresy;  14.  foreign  nationality;  15. hostile nationality. All of the  fact.s  included  in  this list, which might be extended, have been held, at one time or another, t.o differentiate the legal position of persons affected by them from that of  persons of  the  normal type'·   It  may be worth while t.o give a few illustrations of each of  the special types of status thus arising.
Sex.		1. The disabilities or privileges of women, as 811Ch, most be looked for in modem times rather in the department of public than in that of private law.    It must however be remembered that even in the time of Gaius the  life-long  tutelage  of women, 'propt,er animi levit.atem,' had not wholly become
1 Supra. p. 8:a.
1 A corporation aole, though ii may hold Janda,	hold goodl ud
ob&Uell;	ue, uya Blaobtone, •auch moveable property 1a liable to be
Ion or embealed, ud  would nuc, • multitude of diaputee w.-	the mo­
-	ud the exeoutor, whiab the law ii oareful to avoid.'  Comm. i. p. ,t78.
I   8ee U Amie, 81. :I, 0. 6,
'  In the Tagon 1-imw, 1883, 1AoL id.i. Dr. Jolly gi- • ourlou aooout of the	of penon■incapable of iuherimig, aooordiDg to HiDdoo law, ud aooording to the Sathleupiegel.
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obeolet.e1, and that, by a aenatuseonmltum passed in   the CJIU.l'. XIV.
reign of Claudius, they were allowed to Tepudiate any lia- bility which they might have undertaken  88  StJretiea, 1 quum eu virilibus offi.ciia fungi et eiaa generis obligationibas ob- atringi non sit aequum 1 .'
!l. Min01'8 are, 88 a rule, capable of holding and receiving :Minority.
property, and liable for their wrongful acts, but incapable of making a will, or of entering into a valid contract without the approval of a guaidian or of some public authority. The exception to this rule, in favour of upholding an infant's con- tracts for necessaries, is obviously made in the int.erest of the infant himself: 1 ne magno incommodo afliciantur,   nemine cum his contrahente, et quodammodo commercio eis inter- dicatur 8.'   The age of full majority is diff'erently fixed under
diff'erent systema, and it may be remarked that English law,
in dividing human life for moat of the  purpoaes of  private law into two periods only, that which precedes and that which follows the age of twenty-one, has departed  from  the  theory of the Roman lawyers and their followers. This theory, which postpones the date of fall majority till the completion of the twenty-fifth year, distinguishes in the preceding period, inf'ancy, proximity to infancy, and a qualified majority att.ained by girls at the age of twelve, and by boys at the age of fourt.een years.
3. A I filiua familias ' could hold no property, except,   in Patria later  times, what  he  acquired  by  way of I   pecalium.'	He poteatu. could enter into moat contraet.s, but was specially disabled,
by  the  senatusconaultum  Macedonianum,  from  borrowing
money.
4. The effect of maniage, according to moat systems of Co'f'erture. law, is  to  produce  a  unity  between  the  huaband  and  wife, rendering each of them incapable of aaing the other', and
1 Inn. L l-4+	1 Dig. m. I. ll.	1 lb. Iv. 2+
' Such ft, for iDltanee, the rule or the Englilh Common Law, Co. Litt. 11 a. But under 45 and .f6 Vi°'- o. 75, a married wouum, 111bjd to oeriain a:­ oepUou, 'hal ID her own ume the 11a111e ai.Yil :remedi•, ancl a1lo the aame
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oau. xiv. constituting a sort of partnership- between them, in which the husband bas very ext.ensive powers over the partnership property, while the wife has not only no power of alienating it, but is also incapable of making a will, or of entering into any contract on her own account.   The common law of England exhibits these disabilities of the wife in their strongest form. Of the several systems between which French law gives an option to persons about to   marry, the 'regime de la communau ,' derived from the 'oou­ tumien,' is least favourable to the wife, giving, as it does,
. to the husband the absolute control of the common st.ock 1 ;
while the ' regime dot.al,' an imitation of the dotal system of Roman law, resembles that modern creation of the English Colll'bl of equity, a marriage settlement, in which the wife's ' separate est.ate' is protected not only from manipulation by the husband, but also against the possibly improvident disposal of it by the wife henelf9• The contractual dis­ abilities of women in England have been much modified by recent legislation, especially by the ' Married Women's Pro­ perty Act, I 882 8.'
Celibacy.        5. Unmanied and childless persons were punished under
remedi• and redrN8 by way of criminal prooeedingw, for the protection and 118CUrity of her  own aeparate properly, u If 1uch properly belmiged to her u a J- nu,' and the huband may mmllarly take prooeedlnp, aivil or crlmlnal, agalnlt hi■wife.    The  older  theory of :marriage  -■atfll to predominate in the United &ate■•  It  hu   indeed  been  held in  the diatriat  Oomt of  New Y orlr. that a husband ma7 bring an action  agalnlt hill wife to recover pro­ perty belonging to him which hu been forclbl7 l8Ulld and oarried away by her.    Berdell  v. Parkhum, 19 Hun. 358.     In  Schultz   v.  Sohulu,  mentioned iD the Jut edition of thi1 work, &om information kindly 111pplied b7 Mr. Roger Fo■tar, the 111preme Oomt of New Yorlr. held in 188:a that, iD the ablenoe  of  any   exception  u  to  the  huaband,  an  Act  of 186o  giving to an7 married woman a right of action in her  own  name  again.It an7 person for injury to her penon or  oharacter applied to the huband abo, and had thu1 'routed and diapelled' the rule& of the Common Law, whieh
· could not stand the 110rUtiny and analyala of modern aiviliation.' But thu
cue hu aince been revar■ed by the Oomt of Appeal.
l   Code Civil, an. 1399•
· lb. an. 15,40.
·• Repealing the Act■of 1870 and 1874 on the ume 111bject.
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the lex Julia et Papia Poppa.ea by forfeiture, either total or OJW'. :nv.
partial, of the ' ins capiendi ex test.amento.'
6. Lunatics, though capable of holding property, are, strictly Mental
-peaking, incapable of any legal act, although they are ofte-,. defect. held  to a  contract  which  the  other  side  has  made  without notice of the lunacy, especially if it has been wholly or partly executed 1•    .And a somewhat similar disability has sometimes attached to persons whom a competent Court bas declared
to be ' prodigals.' Drunkenness cannot be said to create a status, and its effects in avoiding contracts may best be com- pared with the similar eJl'ects of duress.
7. Deaf or dumb persons were unable to contract by ' sti- Bodily
pulatio.'	defect.
8. The king, according to the maxim of English law, can Of!lce. do no wrong.	No action can be  brought against  him, nor indeed against a foreign sove gn as such, or his ambassadol',
Certain high officials are exempted from responsibility for the acts of their subordinates, and various public functionaries are relieved from liability by the Statutes of Limitation at  an earlier date than other people.
9. It may well be questioned whether a human being who Slavery.
is incapable of marriage, of holding property, and of contract- ing, can be regarded as a legal person at all. This was the position of a slave in Roman law, which declares that 'servile ca.put nullum ins habet,' and ' in personam  servilem milla cadit obligatio 1.'       Nor was his private-law position aft'ected, as Austin seems  to  think3,  by the  constitutions which  made it penal for his master to kill or grievously ill-treat  him without cause. These were in truth analogons to the pro­ visions in modem systems of public law for the prevention of
· cruelty to animals. Since however a slave has, even for legal purposes, some of  the  characteristics of a human  being, it
I    Moala v. Oamrouz, .. EL 17.   On the tori or. lmiaao, -	Dig. ix.
ll. 5• ll.
I   Dig,V,  jl+,
.I  Vol. ii. p. s.
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CIW'. ZIV. is necessary to point out that his- status is in private Jaw abnormal to the ext.ant of being non-emt.ent.
Profeuicm.   10.   A soldier on active service enjoys, under most syst,ems,
certain exceptional testamentary privileges.    By English Jaw a barrister is incapable of validly contracting to be paid t'er his   professional assistance, and the same disability attachecl till recently also to a physician.
Civildeat.h.     n.  The  eff'ectB  of  'entering  into religion,'  according  to
English law, have been already noticed. Similar eff'ecui st.ill follow according to the law of the Hindus 1• A somewhat similar loss of legal rights resnlted also fiom attainder for treason or felony.

-Il,le.gi'1•

I 2.. An illegitimate child is incapable of inheriting ' ab intest.ato ' from an ascendant or collateral, becatl88 the law regards him as'   nullins filins.:     Under the French Code such a child may however acquire a limited   right of mooesaion if solemnly recognised by his parents, or one of them 1•

Nonoonfor-      13. Religions nonconformity has been an important cause
mity.    of civil disability from the date of the imperial constitutions which are collected in the first book of the Code of Justinian, down to the laws by which a Roman Catholic was disqualified
from owning a horse  worth  more  than  5  in  Ireland, or which rendered Jews incapable of holding land in Rou­ mania.
Aliaap.    14- The gradual extension of the rights of ' connubium ' and ' commercium' with Roman citizens to the neighbouring Italian tribes is a well-known chapter of the history of Roman law. The Act of 1870, by which aliens were allowed to own freehold land in the United Kingdom, marks the last step in the assimilation of their position, as far •  priate law is concerned, with that of British mbjects.
Hostility.   15.  The contracts of an alien enemy with a British subject made during the  war are  void, and  his right to sue upon. other causes of action is suspended dnring the war.

1 Supra, p. 81; ,Tolly, Tagore uree, pp. 175, :ais,.	[image: ]
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The incapacity by English law of the witness to a wtll to OBAP. uv.
take a legacy under it, and of a husband or wife, as a rnle, to take by donation one from the other in Roman law, are instances of restrictions placed upon persons occupying for the time being certain relations to other persons, which from the limited extent of their operation can hardly be said to constitute a status.
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CHAPTER XV.

PRIVATE  LAW:  ADJECTIVE.

A REMEDIAL  right is in  itself a mere pot.entiality, deriving all its value from the support which it can obtain from the power  of  the  state.   The  mode in  which that support  may be secured, in order to the realisation of a remedial right, is prescribed by that department or law which has been called 'adjective,' because it exists only for the sake of ' substantive law1,' but is probably better known as' Procedure1.' In the exceptional cases in which an injured party is allowed to redress his own wrong, Adjective law points out the limits within which such self-help is permissible. In all other cases

1 Supra, pp. 75, I,fO.    Bee Bentham, Worka, ii. p. 6.
1 The term ' Procedure ' WBII, till the pa1111ing of the Common Law Pro­ cedure Acta, unfamiliar in Engliah law.    It i■said by Lnab, L. J., to denote, like 'Praat,ice,' in it.a larger leDle, • themode of proceeding by which a lepl right i■ enforced, a■ di■tingoiahed from the law which give■ or define■ the right, and which by mean■of the proceeding the Court ia to admini■ter ; the machinery   a■ diatingoiahed   from the   product.'    Poyiier   v.   Minor■, L. R. 7 Q. B. D. 329, p. 555. Procedure ii by many German writer■ very in­ appropriately called • formal law.'
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it announces what st.eps must be taken in order duly to set in OHAP. :s:v.
motion the machinery of the law-courts for the benefit either of a plaintiff or of a defendant.
Rules of procedure occupy so prominent a place in early society, and furnish so much curious illustration of the history of civilisation, that they have attracted a share of attention perhaps in excess of their real import.ance. One might almost suppose from the language of some writers that an elaborately organised Procedure may precede a clear recognition of the rights which it is intended to protect.    It has been said that law is concerned more with remedies than with rights. It would be as reasonable to say that a field consists in its hedge and ditch rather than in the space of land which these enclose. In point of fact, a right must be recognised at least as soon as, if not before, the moment when it is fenced ro1Jll.d by remedies. The true interest of the topic of Procedure is derived, first, from the close connection which may be traced between its earliest forms and the anarchy which preceded them1, and secondly from the manner in which the tribllJlals have contrived, from time to time, to effect changes in the mbstance of the law itself, under cover of merely modifying the methods by which it is enforced.
Adjective law, though it concerns primarily the rights Content,.
and acts of private litigants,: tonchee closely on topics, such as the organisation of Courts and the duties of judges and sheriff's, which belong to public law.   It comprises the rules for (i) selecting the jurisdiction which has cognisance of the matt.er in question; (ii) ascertaining the Court which is appropriate for the decision of the matter; (iii) setting in motion the machinery of the Court so as to procure its de- cision; and (iv) setting in motion the physical force by which the judgment of the Court is, in the last resort, to be rendered

1 See, for illltance, Maine'• Early History of Imtitutiom, lect. ix. 11Dd x. 'Trial by battle' waa • late 1urvival in England of regulated ■ell-help. After the lut reported cue   of tlie kind, Aahford v. Thomton, I   B. and Aid. 405, it wu aboli■hed by 59 G. III. o. 46.
u !2
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cRAP. xv. effectual. These mies, like those of subst.antive law, are primarily applicable t.o persons of the normal type, and only with certain modifications t.o abnormal persons.


Jurisdic­
tion.









Court.
i. 
It is by no means the case that a remedial right is capable of being enforced everywhere. An English Court will for :instance entertain an action for breach of contract quite irrespectively of the place where it was made, or broken, or in which the parties reside, but will hardly hear an appli­ cation for a divorce unless the parties are domiciled in the country, nor would till recently tr.y an aclion for treapaaa t.o land unless the land were within the realm.
ii. It is also necessary that proceedings be taken in the appropriate Court. Thus in England, even after the changes introduced by the Judicature Acta, it will nsually be advisable that an administration suit should be commenced in the Chancery division, and a salvage suit in the Admiralty divi­ sion, of the High Court of Justice. There are also matters which can only be tried in one or other of the divisions of that Court, and not in any inferior tribunll,l.

The action. iii. The choice of the appropriate Court is a simple matter compared with rightly setting its JWM?hinery in motion. In this operation, which has been described by such phrases as
•Iegis actio,' 'l'inatance,' 'la demande judiciaire,' 'action,' 'suit,' 'V erfahren,' the following st.ages are nsually distinguishable.
Citation.         1.   The summons, or citation, by which the plaintiff brings the defendant int.o Court.
Pieadinp.      2. The pleadings, 1 l'inatruction de la cause,' by which the
plaintiff informs the Court and the defendant of the nature of his claim, and the defendant states the nature of his defence. The defence may be t.o the effect that, even granting the truth of the plaintiff's allegations of fact, they are in law no ground for his claim against the defendant, or it may consist in denying alt.ogether the facts alleged by
the plaintiff, or in admitting them, but alleging other facts.
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such as a release or the Statutes of Limitation, which neu- CIIW'. :r.v. tralise the e.lfect which they would otherwise have had.
A defence of the last-mentioned kind was called in Roman law an 'exceptio,' and in England a plea in 'confession and avoidance 1.'    A plea may be either 'dilatory,' showing that the right of action is not yet available, or 'peremptory,' showing that it is non-existent. The exchange of pleadings continues till it is clear how much is admitted and ho    much is denied on either side, and therefore what is precisely the dispute between the parties. This process may be carried on orally in the presence of the Court, as under the new code of Civil Procedure for the German Empire l1, or in writing or print, as in England. When well managed it gives much scope for dexterous intellectual fencing, but it.a tendency t.o over-subtlety has been a fertile theme for legal critics from the time of Gains t,o that of Bentham 3•
3. The trial, hearing, or 'audience,' at which each of the Trial. parties endeavours   t.o establish   t,o the   satisfaction of the Court the troth of the view maintained by him of the ques-
tion at issue, whether it be one of law or one of fact ; if of law, by citing authorities, if of fact, by adducing proofs. Proofs may be either documentary or oral, and certain roles exist in most systems with reference t,o their admissibility,

1 'Comparatae aunt autem exceplionea defenclendorum eorum. gratia cum quibu agitur : uepe enim aocidit ut, licet ipa actio qua IICMII' experitur iuata sit, tamen iniqua lit advenu eum cum quo agitur.' Inst. iv. 13.
1 Civllprozeaaordnung fl1r du Deutache Reich, I 119. But in • A.nwalta­ pror.eeae,' i.e. when professional representatives mut be employed, disadvan­ tage& aa to CClltll, and otherwile, follow, unleu 'die m11ndliche Verhandlung' le • duroh Schriftaat.r.e vorbereitet,' I uo : and copiee of theee writingB an, to
be filed in Court,§ u4.  er. the recommendations of the Lord Chancellor's
Committee on Procedure, 1881.
· The •legia actionee,' aaya Gaiua, gradually fell into disrepute, 'namque ex nlmia 111btilitate veterum, qui tune iura condiderunt, eo res perduota eat, ut vel qui minimum arraaet litem perderet;' iv. 30: and he gives the following iDatance, 'oum qui de vitibu suceitia ita eglaet ut in actione ritea nominaret, reaponaum eat eum rem perdidi-, quia debuleaet arbores nominare, eo quod lex :di tabularum, n: qua de vitibu 1ucciais aclio oompeteret, generaliter de arboribu aucciaia loqueretur;' ib. I 1. Cf. Bentham, Works, ii. p. 1+
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CIW'. xv. amounting in some syst.ems t.o a body of law of no little Evidence.    complexity.	Such a ' law of evidence' is more necessary when questions are tried by a jury than when they are de­
cided by a professionally tra.ined judge. Its objects are, on the one hand, t.o limit the field of enquiry, by the doctrine that certain classes of facts are already. within the 'judicial notice' of the Courts, and by 'presumptions' by which cer­ tain propositions are t.o be assumed t.o be sufficiently proved when certain other propositions have been established; and on the other hand, t.o exclude certain kinds of evidence as having too remote a bearing on the issue, or as incapable of being satisfact.orily tested, or as coming from a suspicious quarter 1• For the le.st-mentioned reason certain classes of persons, or persons occupying certain relative positions, are rendered incapable of being witnesses. There are also rules regulating the right of the parties t.o appear in person, or
t.o be represented by advocates, and the order in which the
parties or their advocates may tender their evidence and
address the Court.
Judgment.       4. The judgment, by which the Court decides the question in litigation. It may relate t.o a right t.o property, or an aecerta.inment11 or a dissolution 8 of status, or an affirmation of the due execution of a legal act, or an award of damages for a wrong, or an order for the specific performance or non­ performance of a certain act.
Cost.a.		The judgment usually charges upon the losing side· the ' costs' t.o which the other party has been put in consequence of the suit4•

1   TheGerman  Ch·ilproseuordnUDg ill opposed  to Preeumptiona  &nd other
BO-called 'artificial' proofa; cf. § 259.  The Einfiihrungageee ,I .._ repeala
law■restrioting modes of proof.     The theory of legal proof i■no doubt largely due to the e&11oni11t1, but   it can   hardly be said to have been wholly UDknown to Roman law. See the opinion of Favorinu■, apud Gell. Nootes A. xiv. 2.
' E.g. on a declaration of nullity, or under the Legitimacy Declaration Act,
21 &nd 22  v- . 0. 93.
1   On a decree of divorce.
· Cf. supra, p. 155.
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5. The procedure on Appeal, when an Appeal is f03Sible CHAP. :rv.
and is resorted to by either party 1•	-    Appeal.

iv. Execution, whereby a successful party calls upon the &ecution.
officers of the Court, or other appropriate State functionaries, to use such force as may be necessary in order to carry the judgment into eff'ect. It may be remarked that a succesid'ul defendant, except for the recovery of his cost.s, has obviously no need  of  execution, and  that  execution  of  a  judgment  in a civil cause is not ez officio, i.e. does not take place except on the demand of a litigant party.
Besides the original parties to an  action, whose  interests Enraneous are directly involved  in  it,  other persons  may  be  brought partiee.   · into it by the authority of the Court. In some actions,
which involve wider interests than those  of  the  parties, notice must be given to a State functionary, who may then intervene in the proceedings on public grounds1•
A maxim m interval may be fixed between each step in an Defauli.
action, on pain of a decision being given ' in default' against the party who neglects to proceed in due course.
Adjective, no less than  Substantive,  law  may be  normal Abnormal or   abnormal :    that   is   to   say, artificial   per110ns,   and such varieties  of  natural  persons  as  those  considered  in  the  pre-  · ceding chapter, are in a different position with reference tot: ve

suing and being sued from that occupied by ordinary in­ dividuals.   The modifications of the roles of procedure which take place with a view to abnormal personality are of a some- what technical character; and it may be sufficient here to refer, by way of illustration, to "the roles of English law, that
-
1  The Sacbaempiegel gave a right of appeal to a di1BeJ1tiat member of the
Court, •   having an inta.t OD public grounda that thelaw lhould be correctly
stated.
1 See Code de Proo.!dun Ci-rile, P. I. liv. li. tit. -4, De laCommuDication au MiDiatae Public; GerichtlverfaaaUDgBgel8t& ft1r dM Deutache Reich,§ 143;
Ci'rilprouNOrdnung, t 568j and,  u to the Queen'■ Proctor, 23 and 24 Viet.
c. 144••. 5.
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csu. u. an alien enemy has no ' persona stand.i in iodicio,' that a peer is privileged from arrest, as is a clergyman on his way to or from the performance of divine service, that if one of the parties in an action for a divorce be lunatic, the suit may proceed notwithstanding his, or her, inability to plead, and that a husband must be joined in an action against his wife.

















CHAPTER XVI.
PUBLIC LAW.

· I CQ.NSIDER,' says Lord Bacon, • that it is a true and received The e:h -
diV·1B·1on  of    law  ·mto i·u, puu1.1i•cum  and    1•111"J. Ynvatum, th  e  one aocftepnusbt1leic11
being the sinews of property, and the other of government 1 .' law. The nature of the distinction has been already explained 2• In private law the State is indeed present, but it is present only
as arbiter of the rights and duties which exist between one of its subjects and another. In public law the State is not only arbiter, but is also one of the parties interested.   The rights and duties with which it deals concern itself of the one part and its subjects of the other part, and this union in one per­ sonality of the attributes of judge and party has given rise to the view, from which we have already expressed our dis- sent, that the St.ate, or, as it is expressed, the Sovereign, not only has no duties, but a1so has no rights properly so called 3•
The conception of public, as opposed to private, law is due
1 Preparation t.owarda the Union of Laws, Works, vii. 731.
1  Supra, p. 1o6.	1 Supra, p. 109.
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ca.&P. xn.  t.o the Romans, who say of it' ad statum rei Romanae spectat,' ' in sacris, in sacerdotibus, in magistratibus consistit 1,'   and, as a matter of fact, include in   it also the law or crime.    With this extended   meaning the   phrase has been accept.ed, and is in daily use, in the legal speculation and practice of the con­ tinent of Europe, but unfortunately finds   no equivalent in our insular legal terminology 2•     An English lawyer, when he had been made t.o understand the idea, which t.o his foreign colleagues is at once rudimentary and indispensable, would probably come t.o the conclusion that it covers the t.opics which are recognised   in   this country as'   Constitutional law,' ' Ecclesiastical law,' ' Revenue law,' and ' Pleas of the Crown.' It is therefore somewhat remarkable that perhaps the most masterly summary of the nature of public law is t.o be found in the writings or an English Lord Chancellor. ' Ius Pri­ vatum,' says Lord Bacon, ' sub tutela Iuris Publici latet.    Lex enim cavet civibus, magistratus legibus, magistratuum ant.em authoritas pendet ex maiestate imperii et fabrica politiae et legibus fundamentalibus.    Quare si ex illa parte sanitas fuerit et rt:cta constitutio, leges erunt in bono usu, sin minus, parum in iis praesidii erit. Neque tamen Ius Publicum ad   hoc tantum spectat ut addatur tanquam cust.os Iuri Privat.o, ne illud violetur atque ut cessent iniuriae, sed extenditur etiam
ad religionem et arm.a, et disciplinam et ornament.a et opes,
denique ad omnia circa Bene Esse civitatis 3.'

Its pu-ta. The distinctions in accordance with which the   field of private law has been  divided  and  subdivided  apply  t.o public  law  also.   In   the   latter  as  well  as  in  the  former we may detect a ' substantive' body of principles adopted for

1 Dig. i. 1. 1. 2. • Publicum iua eat quod ad atatum rel Bomauae apeotat, privatum quod ad ■ingulorum utilit&tem. Bunt enim qua.ed&m publice utili&, qa&edam privatim.'
1 The two department.· were similarly confused in Old German law. Cf, Bluntaohl.i, Deutsche St&talehre, p. 7.
1 Eiremplum tractatua de Iu■titi& univeruli, Work1, i. p. So-4; of. ib. vii.
p. 732•
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the general weltare, and ' adjective ' rules by which those CHAP. :m. principles are safe-guarded and reduced to practice.	The   dis­ tinction between rights 'in rem' and rights 'in personam' is as
clearly traceable in one department of law as in the other, as is also that between rights ' antecedent ' and ' remedial,' and that between rights ' normal ' and ' abnormal.'
The last-mentioned distinction is indeed so strongly marked in public law as to have led to a serious misconception as to the nature of the whole subject.   The reason is not far to seek. Of the two persons who are constituent elements of every right, one most always in public law be the State, acting of course through its various functionaries. Now a State is an artificial person, the often highly complex con­ struction of which introduces numerous complexities into the rights of which it is one of the factors. Mr. Austin was so struck with this characteristic of public law as to be led to identify the whole subject with those rules which define the different kinds of political status, and so to deny its separate existence and to regard it merely as one branch of what he calls the law of persons, but we prefer to describe as the law of abnormal rights.    He is thus a revolter, in the unwonted
company of Blackstone, against what, according to the Roman and modern continental systems, is the primary division of the field of law.   Instead of attempting a detailed disproof of a heresy which perhaps sufficiently refutes itself, by leading its apologists to conclusions which he evidently feels to be
inconvenient, it may perhaps be sufficient to confront it with what we conceive to be the true doctrine, namely tha among the distinctions which are traceable in public as well as in rrivate law, that between normal  and abnormal  rights is

among the most conspicuo11S.

= its

It by no means follows from the same principles of division Olullifica­
being applicable both in public and in private law, that they are most conveniently applied in the same order in the two departments, or that their application produces in each case
,imilar results.




CHAP. J:VI.

















Uelationa tot.lie cl1188ifica­ tion of private law.
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The correlation of the parts of public law one to another is indeed far from being settled.  It never attract.ed the attention of the Roman lawyers, and has bee very vario11Sly, and somewhat loosely, treated by the jurists of modem Europe. The subject is indeed one which lends itself but reluctantly to systematic exposition, and it is with some hesitation that we propose to consider it under the heads of-I. Constitutional law; II. Administrative aw; III. Criminal law; IV. Criminal procedure; V. the law of the State considered in its quasi-private personality ; VI. the procedure relating to the State as so considered 1•
The first four of these heads contain the topics which are most properly comprised in Public law. It would be possible, though not convenient, to arrange these topics in accordance with the classification adopted in Private law. If the attempt were made, antecedent rights would have to be sought for in Constitutional and Administrative and also in Criminal law; remedial rights in Criminal and also in Administrative law; adjective law mainly in Criminal procedure ; and abnormal law mainly in Constitutional and Criminal law. The im­ portance of the last-mentioned topic is due, as already stated, to the fact that, whereas in Private law both of the persons concerned with any given right are, as a role, perfectly similar, and of that normal type which requires no special

investigation, the persons concerned in a Public-law right are necessarily dissimilar, one of them being always that highly abnormal person which is called a State. It may also be remarked that the majority of the rights dealt with in Public law are permanently enjoyed by the State as the person of inherence against its subjects as the persons of incidence.	In Private law, on the contrary,. he who is to-day the person of inherence with reference to a right of any given descrip­ tion may very probably become to-morrow the person of in-
1 It may be worth while to remark that what the Germana call •StRatllrecht • cleals with the topiOB into which we have analyll8d • Publio law,' omitting N01. III and IV.
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cidence with reference to a precisely similar right, and t1icd CHAP. xvr.
f)(J1"MJ.

The rules contained under the fifth and sixth heads of our arrangement are rules of Public law, because they relate to
the rights of the  State ;  but  they  approximate  closely  to rules of  Private law, because they relate to  the  State merely as the greatest of artificial persons, a.nd not as governing, ad­ ministering, or preserving order.
It ia beyond the scope of the  present treatise to attempt more than a very brief indication of the topics included under each of the six heads under which we have distributed the matter of Public law.
I. The primary function  of Constitutional law is to  as- Conati.tu­
cert.ain the political centre of gravity of any given State.  It tional Law.
announces in what portion of the whole is to be found the ' internal sovereignty,'   ' suprema potestas,' ' Staatsgewalt,' or, as Aristotle called it, ro ,wp,011 njr  woA.fo,r 1•   In other words, it defines the form of government.
The sovereign part of the State, as thus ascertained, is The omnipotent.	Since it is the source of all law,  its  acts  can :: never be illegal	As little ca.n they be, strictly speaking, unconstitutional. The latter term is properly applied only to
characterise a.n act of an inferior political  authority in excess
of its delegated powers.   Thus a statute passed by the Congress
.of the United States may be unconstitutional, because the sovereign people has empowered the  President and Congress to legislate only subject to certain reservations, and has en- trusted to a Supreme Court the duty of deciding whether any given enactment is or is not made in pursuance of the re- strict«l powers thus delegated ; but the authority of the Queen, Lords, and Commons in England is fettered by no such limitation.    An act is, strictly speaking, never  unconstitu-
1  Polit. ill. IO. to. DoAmtG pw 'r4P m, nit•• -rai, """'""' ,)'lffpl TIU dpxh,'""°

-rplnr,w -,,alp'fl""U, •al -rE -,a np&o,, 1"ijr fllA&nlar mZ -rE -,a -rlAos l&GtlTIJf
.,;;, ---         lnw. lb.iv. I.  IO.  Cf. supra, P• +:a.
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cHAP, 1:v1. tional unless it   is also illegal, and can     never be either if it is the act of the sovereign power. Only in a lax sense of the term is it permissible to describe as unconstitutional acts of the sovereign power which run counter to the expecta­ tions and politic:al usage of the inhabit.ants of a country.
Itl facion.		The definition of the sovereign power in a st.ate necessarily leads to the consideration of its component parts. The dis­ tinction between legislative, executive, and judicial functions is as old as Aristotle1; but it was left for Montesquieu to point out the importance of these seveml functions being discharged by distinct groups of persons 9•	With reference to all these questions constitutional law enters into minute det.ail.	It prescribes the order of succession to the throne; or, in a Republic, the mode of electing a President.	It provides for the continuity of the executive   power3•	It enumerates the 'prerogatives' of  the king, or other chief magistrate.	It regulates the composition of the Council of State, and of the Upper and Lower Houses of the Assembly, when the Assembly is thus divided ; the mode in which a seat is acquired in the Upper House, whether by succession, by nomination, or by tenure of office ; the mode of electing the members of the house of representatives; the powers and privileges of the assembly as a whole, and of the individuals who compose it; and the machinery of la'\f-making.	It deals also with the ministers, their responsibility and their respective SP.heres of action ; the government offices and their organisation ; the armed forces of the State, their control and the mode in which they are recruited ; the relation, if any, between Church and State "; the judges and their immunities ; their power, if any,
1  Polit. iv. II,    I,
I     Esprit, 1i.    C. 6,
1 With the muim 'the King never dies,' of.  ' Sedea  Apoetolica  non moritur.' c. 5, de rescr. in Seit. 1. 3,
· Ecclesiastical ia 10metimea coordinated with Public and  Private law. 'Nam et  genera  [legnm]  aunt tria, ucri,  publici, privati  iuria.'  Quint. il. + Cf. • Ina triplex tabulae quod ter eamere quaternae,
Sacrum, privatum, populi commune quod uaquam eat.' AUIOll- Id. J:i. 61.

CONSTITUTIONAL LAW.	303

of disallowing as unconstitutional the acts of non-sovereign CHAP. xvi.
legislative bodies ; local self-government ; the relations be- tween the mother-country and its colonies and dependencies. It describes the portions of the earth's smface over which the sovereignty of the State extends, and defines the persons who are subject to its authority.   It comprises therefore rules for the ascertainment of nationality 1, and for regulating the acquisition of a new nationality by 'naturalisation.' It declares the rights of the State over its subjects in respect of their liability to military conscription, to service as jury- men, and otherwise. It declares, on the other hand, the rights of the subjects to be assisted and protected by the State, and of that narrower class of subjects which enjoys full civic rights to hold public offices and to elect their representatives to the Assembly, or Parliament, of the Nation. Among the circumstances which may disqualify a subject for citizenship are minority, infamy, heresy, colour, lack of settled abode, insufficiency of income, and also sex, for in spite of the tendency of modem thought upon this subject, there are still those who say, 'die Politik ist Sache des Mannes2.'
A constitution has been well defined as 'l'ensemble des institutions et des lois fondamentales, destinees a regler
l'action de l'administration et de t-Ous lee citoyens3.' It is often, as in England, an unwritten body of custom, though, since the assertion of the 'rights of  man' which  preceded the French Revolution, the written enactment of such fun­ damental principles has bee not uncommon, as well on the European contj.nent as in America. A written constitution wmally contains provisions which make innovation less easy than in the case of customary constitutions, such as that of

' M. Cogordan, La NationalittS, p, 3.  points out the recent origin of this term, 11nd that it appears in the Dictionnaire de l'Academie fran\)&iae for the first time in 1835.
· Bluntaohli, Die Lehre vom Modernen Stut, i. p. 346.
· Ahrens, Cours, iii. p. 380.
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ce.&P. :a:vz. England, any part of which may be modified by an ordinary
aci of Parliament 1•
The contents of the constitutional branch of law may be illustrated by reference to a piece of proposed legislation, which enters far more into detail than is usnal in 111ch undertakings.  The  draft  Political  Code  of  the  St.at.e  of New York  purports to  be divided  into four part., whereof ' The first declares what persons compose the people of the St.ate, and the political rights and duties  of  all  persons aubject  to  its  jurisdiction :  the second defines the  t.erritory of the   St.at.e and its civil divisions :   the third relates to the general government of the  St.ate, the  functions of its public officers, its public waya, its general police and civil polity : the fourth relates to the local govemment   of counties,  cities,  towns,  and  villages.'   The  Code  begins with an announcement that 'the sovereignty of the  State resides in the people thereof,' and  the  people is said to consist-' I. of citizens who a.re electors; 2. of citizens not electors.'
The  constitutions  of  federal  governments, such  as  those of the Unit.ed. States or Switzerland, contain provisions upon many topics of privat.e law, S11ch as respect for property and contract& The reason being, as has well been stated, that 'certain principles of policy or justice must be enforced upon the whole confederated body as well as upon the separat.e parts thereof, and the very inflexibility of the constitution t.empts legislators to place among <.'Onstitutional articles maxims which (though not  in  their  nature  constitutional) have special claims upon respect and forbearance1.'

1 Ahrena, Co'IUB, iff. p. 381. Mr. Bryce baa suggested the u11e of Uae terma
· rigid' and ' flexible' to n:preu Uaia distinction. Bee Dicey, Law of the Constitution, p. 84, and ProfelllOI' Dicey'■own imtructive and ingeniou■appli­ catiOIIII of Uae di■tinctlom, ib. pp. 114-125.
1 Dicey, Law of the Constitution, p. 139.  It i■ Uau■ that queetiOIII 81lCh as UiCMe railed in Uae Daranomh College case, eupra, p. 109 n., an brought before Uae Supreme Court.
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II. The various organs of the sovereign power are described olLI.P. xvi. by constitutional law as at rest; but it is also necessary that  	        they should be considered as in motion, and that the manner Law.
of their activity should be prescribed in  detail.  The branch
of  the  law  which  does  this  is  called  Administrative  law, 'V erwaltungsrecht,' in  the  widest  sense  of  the  term.·  In this sense Administration has been defined as 'the exercise of political powers within the limits of the constitution 1,' as 'the total concrete  and  manifoldly changing activity of the  St.ate in particular cases1,'  and as 'the functions, or the  activity, of the sovereign power 8.'
Different views are ts.ken as to the topics which are included Ita wideet. under  this very wide conception.	It may fairly be said to-. include the making and promulgation of laws, the action of the government in guiding the St.ate 88 a whole, the administra-
tion of justice, the management of the property and businese transactions of the St.ate, and the working in detail, by means of subordinates entrusted with a cerlain amount of discretion, of the complex machinery by which the St.ate provides at once for its own existence and for the geneml welfare.
Administrative law, 88 thus conceived of, is not a coherent Ita ore
body of doctrine, and it is convenient 80  to specialise the  use of the term as to apply it only to two of the five above­ mentioned topics. Of the rest, legislation and executive government are more fitly treated of under those chapters of Constitutional law which deal with the legislature and the sovereign ;  the  rules for  the  administration of justice  must be sought, so far as they provide for the organisation of the courts, under Constitutional law, so far as they govern civil procedure, under Adjective Private law, and 80 far as they govern crimes and criminal procedure, under those heads of Public Jaw, namely the third and fourth, which we devote specifically to those topics ; while the Jaw relating to tho
l  ilrem, Colll'II, jj_ p. 38o.
I    mantacbJ.i, U, 8. ill. p. 465.
· Ptl"91', apud Holzendorfl', Enc,yclopidie, Eraklr Theil (ed. i.), p. 695.
:x
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State property and it.s business tmnsactions would be found
in the fifth and sixth of our heads of public law.
Administrative law, in the specific aenae of the term, which is identical with that in which some German writ.ere employ the term 'Polizei,' deals with BUch topics as the following:-
i: The collection of the Revenue.
ii. The recruitment, equipment, and control of the Army
and Navy; Ship-building and Fortifications.
iii. The government of Colonies and Dependencies.
iv. The collection of statistics ; the registration of births, deaths, and marriages (' etat civil') 1 and of conveyances and mortgagee of land ; the cuatody of wills ; the naturalisation. of aliens ; the granting of chart.era to corporations.
. v. The promotion of the material. welfare of all the in­ dividuals of whom the St.ate is composed, either by the prevention of evil or the production of good. Among the operations carried on by State functionaries for this purpose are the following:-
1. Measures of sanitary precaution, B11Ch as the orgr.niaa­ tion of drainage, the inspection and even destruction of unhealthy dwellings, the regulation of dangerous undertak­ ings, B11Ch as mining, and of unwholesome trades ; the in­ spection of-ships; the prevention or the employment of women or children in certain 00011pati.ons, or for more than a certain number of hours; quarantine ; vaccination ;· the supply of pure water ; the prevention of the adulteration of articles of food and drink 11•
- The regular working of a poor-law, or the exceptional working of relief works and doles in time of famine.
1  In France thie is dea.U with u a m&tM!l' of private law, in the Code Civil.
1 Mr. Traill bu well remarked that whenever the modern ■tat. bu   thought fit w depart from t.he IIJlt8m of &Jinn-f11in, it bu not been -•t    with merely comnwtdi•g Uie citizen w do certain thinga, but bu fteelf -n to his doing them.    Cent.r&l Government, p. 158.   FOi' a thorough-going proten
apimt government impeotioa, -   Mr. Herbert Spencer's The Km -­
the State.
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3.  The visitation of iUD&tic -AJ JW·  lums and nunneries.
4- The protection of the coinage and the inspection of weight. and measm:es.
5. The supervision of professions and trades.
6. The collection of information as to foreign commerce; the supervision of banks, insurance societies, and compmiee genemlly.
7. The supervision of roads, railways, canals, telegraphs, and post&
8. The maintenance or lighthouses, hau:boms, sea-walls, and dykes.
9. The preservation  of order, the  detection of crime, and the management of prisons.





OIIAP. XVI.

vi. The promotion of the intellectual and moral welfare or Moral
the public generally, by such measmes as:-	welfare.
I. The organisation of schools, and the sustentation of museums and libraries.
- The prevention of Sunday trading, the supervision of pJaces of amusement, and the licensing or plays.
it must be remembered that much of this work, except in Self-go­
very highly centralised. States, is entrusted to local authorities, vernment.
often to the same authorities who also exercise an inferior
criminal jurisdiction.	=
Disputed  questions  of  administrative  law,  or  cases  of A ni•
refusal to comply with its rules, are in England 11Sllally in minor matters brought before a justice of the peace.	More tion. serious questions are tried in the superior court,s.	Although military and ecclesiastical discipline is enforced by Courts martial and Courts christian, no person is by virtue of
his official position exempted from the jurisdiction of the Common law. But it is main1Bined by some writen that questions affecting official persons, as such, should be exclu- sively decided by special  tribunals, which  accordingly exist in many countries, with a hierarchical organisation. An appellate  'V  altungsgericht.shof' was, ror  instance, est.ab-.
x
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CHAP. xvr. lished in J 863 for the Grand Duchy of Baden. A mixed eourt of a similar character was created in 1847 in Prussia ; and the 'conseil d'etat'  performs  the  functions  of  such  a court  in  France,  where  questions  of  jurisdiction  between the ordinary and the  administrative Court.s are decided by a 'Tribunal des Conflits 1.'


Crimill&l
Law.












Ite modem
origin.
III. 
Perhaps the most important of the functions of the State is that which it discharges 88 the guardian of order ; preventing and punishing all injuries to itsel( and all dis­ obedience to the rules which it has laid down for the common welfare.	In defining the   orbit of its   rights in this respect, the State 11S1l&lly proceeds by an enumeration of the acta which infringe upon them, coupled with an intimation of the penalty to which any one committing such acts will be liable.   _The  branch   of  law  which  contains   the   rules   upon this subject is accordingly described as' Criminal law,' 'Droit penal,' 'Strafrecht.'
It  is comparatively  modern.   The early tendency was to
punish offences against the sovereign power by an exceptional executive or legislative act, and to treat offences against individuals,  even  when, like  theft  and  homicide,  they  were a serious menace to the general welfare, 88 merely  civil injuries to be compensated for by damages.  The  law  of Rome continued to the last  to  treat  as  civil  delicts  acts which would now be regarded exclusively 88 crimes, although, by a long course of unsystematic legislation, it had also attached penal consequences to some of them. The merely practical and disorderly character  of  the  criminal  law which is preserved, for instance, in the ninth books of the Codes of
1 Bee Profeeaor Dicey'a Law of the COD11titution, eepecially pp. 177-3o8, Previously to the appearance of thi1 work nm to nothing had been wri"8n in Eugliah upon the extended meaning given upon the oontinent to • admim,. trative  law.'   'Droit Adminiatratif' ii  defined by M. Aucoo u   regulating
'1• la conatitution et lea rapporte de11 organea de la IIOOilff.6 chargai du  aoin d•
in	oollectifa qui  font l'objet de l'admimatration publique,  o'ast I. dbe
de11 dift'mmtea peraonificatiOD11 de la aooilltlf, dont l'lltat est la plua importante;a•

lei   rapporte de11 autoriUa administrative1 avec lee citoyena'.
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Theodosius  and  Justinian  is readily  explicable.   The  pre- cHAP. xvi•
.rogative or punishment, exercised in early times by the king and the 'comitia centuriat.a ' and in lat.er times shared by the aenate, waa usnally delegated in each case to a magistrate or body of commissioners. The series of st.atutes by which st.anding delegacies, ' quaationes perpetuae,' were instituted for the trial o£ offences of particular kinds, whenever they might be committed, commences with the lex Calpurnia,
B. c. 149, and was continued till a number of courses of conduct had been from  time to  time branded as criminal 1• The legislation or the emperors, though it superseded the
· quaestiones' by the simpler procedure or the • iudicia ex­ traordinaria,' followed the lines of the old  criminal st.atutes, and produced a body of rnles  large indeed but  formless, and owing hardly anything to the great  men  whose wisdom had  int.erpenetrated  every  doctrine  of  private  law.	The Teutonic view of even violent wrongs resembled the early Roman, in regarding them as concerning almost  exclusively the person injured, to whom therefore atonement was to be made by way of damages, ' compositio.' When the  idea began to be clearly grasped by the Germans that wrong-doing might injure not merely the individual, but also the St.ate itself, they found little assistance towards formulating it in the legal system to which they were most accustomed to turn for guidance.	The criminal law of Rome, deeply tinged  as  it was with national idiosyncrasiei,,  had  never  been  prepared by juristic exposition for more general usefulness.	Original legislation was therefore necessary, and the first att.empt was made in the ' Constitutio Criminalis Carolina,' of the Emperor Charles V. This attempt to provide a criminal law for the whole Empire lost much of its import.ance from the com- pilation of national codes for Bavaria, Austria, and  many other German St.ates during the latter half of the eighteenth century, but was the forerunner of the penal code for all Germany, • Strafgesetzbuch idr das Dent.ache Reich,' which
1 Cf. Maine, Ancient Law, ch. v.
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CRA.P. XVI. came into operation in 187i. or the other great criminal codes now in force, the ' Code Pffll8l ' beca.me law for France in 1810, and has been imitat.ed by the Latin mces of the
continent ; while the penal code for British India which was drafted in 1834 by Lord Macaulay was promulgat.ed in 1860. In   the   mean time the whole theory of punishment and of the classification of offences has been thoroughly discuS8ed by such men as Beccaria, Bentham, Feuerbach, Mittermaier, and Sir 1. F. St.ephen 1 ; and the criminal branch of public law may now be said to be divided upon recognised principles, and to possess a t.erminology, though a somewhat loose one, of its own.
It is divided. into a body of subst&nth-e criminal law and a body of criminal procedure.    The former, with which alone we are <..-oncemed at present, consists of two parts, a general and a particular.
It.a general	i The more general part deals with such topics as the
part.	following : the nature of a criminal act 2 ; the responsibility of the wrong-doer on the ground of intention or negligences ; facts which negative responsibility, such as tender age, com­ pulsion, idiocy, lunacy, or drunkenness; facts which may justify an act otherwise criminal, such as the consent of the party injured, self-defence4, lawful authority, or the public welfare ; the list of punishments, such as death, banishment, imprisonment, hard labour, whipping, loss of civic rights, liability to police snprrvision, or pecuniary fine ; the period

1 The 1ut named in his General view of the Criminal Law, 1863; hi■ Digeatil of Criminal Law, 1877, ud of Criminal Prooedme, 1883; hla Hmary of the Criminal Law, 1883; and hi■Draft Penal Code, which hllll been under the cona'deration of Parliament idnce 1878.
1 • Verbreche11 i■t die von Seiten cler Geeet.spbmig -■tatirie Gefaibrdq cler Lebeubedingangen der 0-Uaobaft.' Ihering, Zweak i. p. 481.
1 Cf. 1upra, pp. 91, 93, 130; ProftlllllOl' Clark'■ Allalyai■ of Criminal Lia­
bility, 188o; Holme■, Common Law, pp. 47, 50, 75.
· ' V"tm enim vi defendere OJDDe1 lege■cmmiaque iura pennittat.' Paula,
Dig. b:. 45. + But. ■elf-i--vation from IWYatioD wu  held no det- k»
an indictment. for murder in the HignoDet1ie -·	B. v. D ey, 14 Q. B. D.
:1173.
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of time, if any, which will be a bar to criminal prosecution 1; CHAP. xvr.
the aiding and abetting of crime; criminal attempts; cumu- Jative punishments. Here all!O we expect to find those dis­ tinctions between different grades of crime which occur in almost all systems. The distinction drawn by English law between ' felonies ' and, ' misdemeanours ' is as familiar as it has become unmeaning. ThE, French Code opens with a threefold cla.ssifica.tion of wrongful a.eta into ' contraventions,' ' d6lits,' and ' crimes,' according to their being respectively punishable by' peines de police,' 'peines correctionnelles,' or 'peines a.fllictives ou infa.mantes ;.' and the German Code draws a similar distinction   between ' Uebertretung,' • Vergehen,' and ' Verbrechen! '!,'he criminal Code Bill, which bas now for several Sessions awaited the lei81ll'8 of Parliament, recognises only the distinction between indictable offences and others, er- pressly abolishing that between felonies and misdemeanours.
To the introductory portion of a Criminal Code belong also provisions as to the relation of the   prosecution of an offence to the recovery in a civil action of damages for the injury ca.used by it to an individual.   Such is the rule of English Jaw that the civil remedy for a   wrong which also amounts to a felony is 811Spended till the felon has been convicted2, and 811Ch is the   article of the Code p6nal which declares that ' 1a condamnation aux peines etablies par la loi est toujours prononree sans prejudice des restitutions et dom­ mages-inthets qui peuvent Mire dos aux parties 8.'
ii. The special part contains a cla.ssification of criminal Its special a.eta, and specific provisions with regard to the penal con- pan. sequences of each.
Such acts may be, in the  6rst  place, distinguished  into The liat of
.	ofl'8D081.
1 E.g. Code d'lmtracti011. Crim. art. 637; &rafgeletsbuoh, art. 65. 111. Englalld t.he rule •11.ullum tempaa occarrit regi' still holda good, except in so far M it bu been derogated from by 1tatate. See ■uoh lltatutea, in Stephen, Hi■t. Crim. Law, ii p. 1.
1 Welloolr. v. Constantine, 2 H. and 0. 146, but the rule 011.ly applies where
the plaint.iii' iB the injured party, O■borne v. GWett, L. R. 8, Es. 88.
I   Ari. 10;    c:f. Dig. :d:rii. 10.   7.
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offences committed directly against the State, or community generally, and offences the mischief' of which is primarily directed against particular individuals.
The State, or community generally, is injured by:-
1. Act.a tending to interrnpt its friendly relations with foreign powers ; whence the ents against ' foreign enlistment,' and against libelling or compassing the death of foreign sovereigns.
- Act.a tending to the subversion of the government, 8ll.Ch as assassination of princes, rebellion, and similar act.s of High Treason.
3. Acts tending to the subv;ersion of the liberties of the
subject 1.
4- Riots and other offences against public order and tranquillity.
5. Abuse of official position.
6. Resistance or disobedience to lawful authority.
7. Obstruction to the course of justice by perjury, or falsification of documents, or rescue or harbouring of offenders.
8. Maintenance of suits1•
9. Omission to give information, or giving false informa­ tion, as to births, deaths, and similar matters, included by the French under the phrase ' &t civil.'
10.   Offences relating to the coinage, or to weights and
measures.
I 1. Cruelty to animals, though it may be doubted whether this is forbidden as brutalizing to the public generally, or as offensive to the humane sentiments of individuals, or whether it does not imply the recognition of quasi-rights in animals, analogous to the Roman prohibition of cruelty to slaves8.
12. Act.a injurious to public morality, such as bigamy, and, under some systems ', adultery.
' Ct Code Pllnal, tit. i. ch. ii.
' ct. Metropolitan Bank v. Pooley, 10 App. Ca. :no.
1 Ct 1upra, p. :187.
· Code Pllnal, art. 337; Strafgeaet&buch, art. 171; Indian Penal Code,
art. 497.
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t 3. Acts injurious to the public health, B11ch BS neglect of' OBAP. :IVI.
vaccination, and various forms of nuisance.
Many wrongful acts, aff'ecting primarily individuals, and n	iD-

th ere,ore g•in•ng n•ee to

remedial

n•g h..i_.a-  1• n  pn•va.w.

I aw, are dividuala.

also so harmful to society BS to be punished by it BS crimes 1•
They may perhaps be classified under the following heads :-
1 •. Violence to the person, in its various kinds and degrees of homicide, wounding, mpe, assault, or imprisonment.
2. Defamation of' character, sometimes justifiable when shown to be true and for the public benefit.
3. · Acts offensive to religious f'eeling 1•
4. Offences against family rights, such as abduction of children.
5. Offences against possession and ownership, such BS theft
and arson, or other wilful destruction of' property.
· 6. Certain breaches of contract, of a kind likely to cause social inconvenience, or for which a civil remedy would be valueless 8•
7. Fraudulent misrepresentations and swindling.
It may be remarked that offences agains11 the property of the State are often assimilated to offences against that of individuals ; and, in many instances, particular kinds of State property are,  for  the  purposes  of  the  criminal  law, vested by statute in certain State functionaries'•
IV. Adjective criminal law,' Penal procedure,'' Instruction Criminal
procedure.
I    Supra, pp. :167, ,6!).
1 On the queation whether thia, or mare repugnanoy to the Christian religion, be the o£ • bluphemoaa hoel, -   the   summing up or Lord Coleridge, C. J. ha Poow'■ -• ud Sir J.P. Stephen'■ Biltory or the Criminal Law, il.
P. 475.
· E.g. the proviaion■in Iriah Statute■again■t plougbiug graa land■• ct in Holtundonl'■Encyclopidie, the art. ' Vertnigsverlet&ung.'
· Thaa by 7 W. IV ud I Viot. o. 36. 1. .f0 ariicle■■ent by po■t are, for the purpo■e■al the A.ct, made the property or the Po■tma■ter-General. It would have been 1uffloient, and in aooonlanoe with faot, to declare that ■uoh amole■ are in hi■	Thia rule ii peculiar to the law or England.    For a
oompa.rative view or the law■or other oountrie■ upon the ■ubjeot, -   im art.
by M. de Kirchenbeim in the Revue de Droit International, ::dv. p. 616.
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CHAP. xvi. criminelle,' 'Strafprozess,' is the body of rules whereby the machinery of the  Courts is set in motion for the  punishment of offenders.
It consists UBually of two species; a simpler, 'peines de police,' 'sommary convictions,' applicable, unless with the consent of the 11-0CUSed, only to trifling transgressions ; and a more solemn, for the trial of serioUB crimes.
Each of these consists of several stages, having a strong resemblance to the stages of procedure in private law 1•     In the more solemn procedure we may distinguish :-

Jurisdic• tion.
Court. Procedure.
i. 
The choice of the proper jurisdiction.
ii. The choice of the proper Court.
iii. The procedure proper, consisting of-
I. The summons, by which the accused is called upon, or the warrant, under which he is compelled, to  appear  to answer the charge.
2. The preliminary investigation, terminating in the dis­ charge of the accused, or in his being committed for trial.
3. The measures ensuring that the accUBed shall be forth­ coming for trial, viz. either  imprisonment  or security  given by himself or his friends.
4. The pleadings, by which on the one hand the prosecu­ tion informs the Court and the accueecl of the nature of t,he

· charge against him, and, on the other hand, the accUBed states the nature of his defence.
5. The trial, conducted on a prescribed  plan  and in  ac­
cordance with rules of evidence which differ in certain respects
from those which prevail in civil suits 2•	•
6. The verdict and judgment.

1 Supra, p. :191. The resemblanoe ia stronger in England than on the oontinent, which i■ ltill under the imloenoe of the 'inqnillitmial' met.hod introduced into Germany by the Conatitutio Crimi:nalia Carolina.
1 Supra, p. 293. On the tendency towards an llllllllDilation of the mies of evidence in civil and criminal -,        eee the   remark■of M. A. Prins, Et.ude aur la Proo.!dure p6nale ii, Londree, 1_879, p. 4.
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7. The procedure on appeal, 10    far as an appeal is per- OB.il'. xvi. missible.
iv. Execution, which is carried out by the functionary to Execution.
whom the force of the State is entrusted for the purpose.
The bringing of criminals- to justice may be confided, as Public
it generally is on the continent, to a 'minist re public,' proaecutor. ' Staat.sanwalt.schaft,'   or left, as it   generally   has· been   in England, and was at Rome, to the industry of the injured individual 1•
V. Besides its rights and duties as the guardian of order, Law ohhe
in which  respect little  analogy can  be  remarked  to  anything f !4:i:'a
in private law, the State as a great juristic person enjoys many penon.
quasi-rights against individuals, as well strangers as subjects, and is liable to many qWlBi-dnties in their favour. These rights and duties closely resemble those which private law recognises as subsisting between one individual and another1•
·The State, irrespectively of the so-called • eminent domain' which it enjoys over all the lands forming its territory, is usually a great landed proprietor ; and in respect of its land is entitled to servitudes over the estates of individuals, and subject to servitudes for the benefit of such estates. It owns buildings of all sorts, from the palace to the police-station, and a large amount of personal property, from pictures by Titian and Tintoretto to cloth for making the prison dress of convi<.-t& It carries on gigantic manufacturing undertakings, lends and borrows money, issues promissory notes, and generally enters into all kinds of contracts.    It necessarily

1 A Boman form of indictment la preaerved in the following fngment of Paulu: 'Comul et dies, apud filum praetorem vel prooomulem, Luoiua Titiua pror..111 eat 18 llaeviam lep Iulla de adulteril1 ream defern, quocl dioat eam aum Galo Seio, in oivitate illa, domo iWu, meme illo, oouulibua filia, adul­ terium oommiaiae.' Dig. :dviii. :,. 3. The oflloe of 'Director of Publlo Proeecutiom' bu been enablilhed In England by 4:1 and 43 Viet. c. u.
1  See the remarb of Grotiua upon the  t.ranlllmom  of thole • qui IIUJDJIWll
Jaabent poteltatem ••• In hi■quae priva.._ agant.'   De L B. et P. ii. a.
5. 3.
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CHAP. XVI, act.e by means of agents, who may exceed their powers or act fraudulently. Its servants may wilfnlly or negligently cause damage to individuals. It may .become a mortgagee, and in many cases allows itself a tacit hypothec by way of security for what is owed to it. It is capable of t&king under a will, and succeeds alJ intutato to all those who die
without leaving heirs.    Its rights and liabilities under many of these heads are different from those of individuals, or even of private artificial persons, especially with reference to liability for injuries done by its servants, and as to the baning of its rights by prescription, though here the modern tendency is to modify the strictness of the old rule that
· nullum tempos occurrit regi 1.'

Law of	VI. The mbstantive law affecting the State as a quasi­ Procedare. private juristic personality is supplemented by a body of adjective rules, prescribing the mode in which the State, as
mch a personality, may sue or be sued. The procedure thus provided is not, it may be remarked, as in privat.e law, similar for both parties, but varies according as the party, plaintiff' or defendant, is the Stat.a or a privat.e individual. In other words, the procedure, as compared with the ordi­ nary procedul'8 between individuals, is always abnormal ; and its abnormity takes difFerent forms when the sovereign takes proceedings against one of his mbjects, or a subject takes proceedings against his sovereign. The reason, of course, being that the litigation is between the sovereign, who is the souree of all right, and the subject, whose rights are wholly dependent on the will of the sovereign.
The character of this procedure varies considerably in different countries.
Againn	In England the old common law methods of getting the State.   redress from the Crown were by • petition de droit' and ' monstrans le droit,' in the Court of Chancery or the  Court

1  Cf. the • nullum tempu' Aot, 9 G. Ill. c. 16, and 24 ud 25 Vlft. c. 62, barring the crown aa to 1anda ud rent.a after sixty ,-n.
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of Exchequer, and in some cases by proceedings in Chancery OBAl". xv,. against the Att.omey-General. It has recently been provided
by st.atut.e 1 that a petition of right may be entitled in any one of the superior Courts in which the subject-matter of the petition wonld have been cognisable, if the same had been a matter in dispute between subject and subject, and that it shall be left with the Secretary: of Stat.e for the Home Department, for her Majesty's consideration, who, if she shall think fit, may grant her fiat that right be done, whereupon an answer, plea, or demurrer shall be made on behalf of the Crown, and the subsequent proceedings be assimilated as far as practicable to the course of an ordinary action.   It is also provided that costs shall be payable both to and by the Crown, subject to the same roles, so far as practicable, as obtain in proceedings between subject and subject 1.
The Crown may obtain redress against its subjects by By the

sueh

common law acti•ons as are cons•istent w1"th the ro·J-...l &a'9.

prerogative and dignity ; but much easier and more efi'ectual remedies are usually obtained by such prerogative modes of process as are peculiarly confined to it 8, such as an 'inquest of office,' a' writ of extent,' a' writ of ,cire facia,,' or an' in­ formation' exhibited by the Attorney-General in the Queen'1p Bench Division of the High Court. The old exemption of the Crown from the payment of costs in proceedings with subjects has been nearly abolished by a succession of st.a.tut.es.
1  23 and :,4 V"!Ct. o. 2+  Bee Tobin•· The Qo-, 16 C. B., N.S. 310.
1 On t.he law of t.he United State. upon thi■ ■ubjeot, of. ■upn,   p. 110,
D0'92.
I  BJack■tone, J Comm. :,58.














CHAPTER	XVII.

INTERNATIONAL LAW.


The nature of inter­ national law.

THE    body of mies.regulating those rights in which both of the pmsonal factors are States 1 is loosely called • the Law of Nations,' but more appropriately • Ius inter gentes,' or
· International Law2.'
It differs from ordinary law in being unsupported by the authority of a State. It differs from ordinary morality in being a rule for States and not for individuals.
It  is the vanishing point of Jurisprudence; since it laeh
any arbiter of disputed questions, save public opinion, beyond and above the disputant parties themselves, and since, in proportion as it tends to become usirnilated to true law by the aggregation of States into a larger sooiety, it ceases to be
1 Supra, p. no.
1 The former of these namee la due to t.he Oxford Profeaaor, Richard Zou.ch, 1650; the latter to Jeremy Bentham, who -      it in the Prinolplea of Mon.la and Legialation, tint publiahed in 178g, 1111 appropriate tot.he 'mutual tramac­ tionl of IOVereigm 1111 111ch;' adding in • note: 'the word i ,
U m'lllt, be acb.owledged, la • new one ; '1aough, it la hoped, 81Jffioiently analogoua and intelligible. It la oaloulated to exiir-, in ,- more lignificant way, the branch of law which goea oommonly under the name of the law of nationa.'
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it,eelf, and is tmnsmut.ed into the public law of a federal OJl4P. XVII,
government. The realisation of the 'civit,as maxima' of which theorist.s have dreamed would thus be not the triumph, but the extinction, of International law, which can subsist only between States which, on the one hand, sufficiently resemble one another, and are closely enough knit together by common interests, to be susceptible of a uniform pressure of public opinion, while, on the other hand, they are not so politically combined as to be controlled by the force of a centml authority. These conditions of political independence and social sympe.thy have been twice realised in the history of the world.   Very imperfectly, between the various cities of
H'ella.s, which accordingly acknowledged, 88 in some degree obligatory on all, T4   ico,va TWU 'E.U 11(1)U   UO/ll.lJ,41•    More
fully between the States of modern Christendom, no one of which would venture at the present day expressly to ropu-
. diate the duty of conforming to the precepts of International law in it.s dealings with the rest.
Just 88 what is not very conveniently termed 'Municipe.l' law is recognised  Bl!' su me over  all questions  f  private or public right arising within the jurisdiction of any given State2, so it is conceded that' International law,' so far as its doctrines have been generally received, is decisive of all ques­ tions which arise between one State and another. It.s true nature and functions have never been better described than in the following passage, in which they were for the first time adequately set forth in the early yea.re of the seventeenth century. 'Ratio autem huius partis iuris est,' says Suarez, 'quia humanum genus, quantumvis in var:ios populos et regna divisum, semper habet aliquam uuitatem, non solum speci.,

1 Thuc,. iii. 59.
1 Cf. aupra, p. III, Bentham, Principlea of Morah and Legislation, ch. xvii, i■minaken in ■uppo■ing Blackatone to have been the :8m to nse ' municipal ' as eqnivr.lent to' national' or 'internal' law; a aenae of the term which WM well eatabliabed at leut a■ early a■ the teenth oentury. Black■tone ex­ prCll8ly aaya, 'I cr.11 it municipal law in accordanoe with common speech.'
1 Comm.of+
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cBAP. xvu. ficam, sed etiam quasi politicam et moralem, quam indicat naturale praeceptum mutui amoris et miserioordiae quod ad omnes extenditur, etiam extraneos et cuiuscunque rationis. Quapropter licet unaquaeque civitas, perfecta respublica, aut regnum, sit in se communitas perfecta et suis membris con­ stans, nihilominos quaelibet illarum est etiam membrum aliquo modo huios universi, prout ad genus humanum spectat
•.•  hae ergo ratione indigent aliquo iure quo dirigantur et
recte ordinentur, in hoc genere communicationis et eocie­ tatis. Et quamvis magna ex parte hoc fiat per rationem naturalem, non ta.men snfficienter et u.nmediate quoad omnia, ideoque aliqua specialia iura potuerunt 1lS1l earum gentium introduci1.'
Although, as being concerned with the relations of States,
•international' is said to be a department of •public' law, its analogies are rather to the  private than to  the  public  branch of law municipal. The reason being that, while in public (municipal) law the personal factors in a right are always dis­ similar, in international, as in private, law they are always similar. Just as the parties in private law are two individuals, so in  international law are  they two States.  Much  confusion is occasioned by authors who, failing to grasp this essential characteristic of International law, speak of sovereigns and ambassadors as • international persons,' or treat of States as capable of having international relations with individuals; regarding, for  instance, the  seizure of a  blockade-runner  as an exercise of authority by a belligerent State over a neutral subject.
Hence it is that the topics of this science may be most conveniently grouped in general accordance with the principles of division which were originally discovered by the analysis of private law.    There is a  'substantive' and  an •adjective' law of nations : the persons govemed by this law may be •normal' or • abnormal ;' and their right& may be •antecedent' or • re­ medial,' • in rem ' or • in pereonam.'
1  De 1818 et. Deo Iegialatore, ii. o. m. t 9-
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A distribution 0£ the subject upon these lines, rather than OBA•P .1.v11. in  accordance with  the  method which, originated  by Kliibet,     ca,­ has.since become tmditional, especially on the other side of t.opies.
the Atlantic, has been elsewhere advocated by the present writer in the following terms :-' The iaw of nations is but private Jaw "writ large." It is an application t.o political communities 0£ those legal ideas which were originally applied
t.o the relations of individuals. It.s 1eading distinctions are therefore naturally those  with  which  private law has  long ago rendered us mrnmar.  In international, as in private law, we are concemed with the Persons £or whose sake right.s are recognised ; with the Right.s thus recognised ; and with the Protection by which  those right.s are made eft'ective.  We have a  law 0£ Persons ;  a Substa tive law which sets forth and explains the right.s of those persons ; and an Adjective law, which describes the procedure by which redress is t.o be obtained  when  those rights are violated.   The international law 0£ persons consist.s of an  investigation  int.o the  nature 0£ a sovereign State and of the deviations from it.     The  sub-
stantive law of nations enquires  int.o  the  character, origin, and termination of the right.s which States may enjoy; while the adjective Jaw 0£ nations describes the procedure by which redress is obtained for international wrong-doing. This last­ mentioned department is subdivided int.o the law which regn- lat,es the relations of the belligerent.s t.o one another, and the Jaw which regulates the relations of each belligerent with States which take no part in the war. The whole science is thus divisible int.o four great chapters, which may be shortly described as treating respectively 0£ international Status ; of
Peace; of Belligerency;  and of Neutrality 1.'	=I. The Persons known to International Jaw are States.	Inter-
The normal international person is a State which not only

1 Prom an Ozford leowre, which appeared 1lllder the title • Lei IMbata cliplomatiqu• n!centa dam leur rapport aveo le Syatmne du Droit inter­ national,' in the Bnue de Droii International for 1878, p. 167.
y
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CHAP. :r.m. enjoys full ext.ernal sovereignty, but is also a · recognised member of the family of nations. Stat.es which vary &om this type either by being defeetive in sovereignty, or by having no place in the family of nations, are abnormal
international pel'BOns.
!c;:ma1	The chamct.eristics of a State, as distinguished &om non­
abnormal. political societies, have been necessarily touched upon in an earlier chapter; where also will be found an   explanation of the differences   between a   State which possesses foll ' external sovereignty' and one which is ' mi-souverain,' ' pro­ tected,' or otherwise dependent on another 1• ' The family of nations' is an aggttgate of Stat.es which, as the result of their historical antecedents, have inherited a common civilisation, and are at a similar level of moral and political opinion. The term may be said to include the Christian nations of Europe and their offshoots in America, with the addition of the Ottoman Empire, which was declared by the treaty of Paris of 1856 t,Q be admitted to the' concert Euro en.'    Within this charmed circle, according to the theory of Intemational law, all States are equal. Without it, no State, be it as powerful and as civilised as China or Japan, can be regarded as a normal intemational person.
The topics of semi-sovereignty and protection present con­ siderable analogies to those of infancy, covertore, and tutelage in Private law, It may also be remarked that as individual human beings are bom, attain the age of majority, and die, so States come into existence, obtain full international recog­ nition, and cease to be.

Origin of
l:il&&el,

A new State arises either: Originally, where no State existed previously, a case now necessarily of infrequent occnr­ rence ; or derivatively, by separation from a previously existing·
State, and  this either by agreement with the older State, or against its wishes. It is in the last-mentioned case that other
nations often feel a difficulty in deciding upon the reception which shonld be given to the new claimant for national
· Supra, p. 43•

ANTECEDENT RIGHTS,	823

honoUl'B.	In  any case the  emt.enee  of  the   new State is, CHAP. xvn.
according t.o the smct theory of international law, a matter of fact which is wholly independent of foreign recognition.
The question at what  moment a  State ceases to exist is Termiua­
the same with the enquiry as t.o what constitutes its identity. ti.on. The identity of a  State  is  admittedly  not  aft'ectecl  by any change of constitution or dynasty, or diminution or extension
of territory, but only by the merger of one State in another, as when Poland was divided between the neighboming Poweril, or by such a dissolution of the political bond as has happened in. the ease of the 1ews.
II. The rights of a State, like those of an individual, are Ancedte• •
·	ent in-
,	antecedent,' as subsisting independently of any wrong-doing, iernational
or ' medial,' as given by way of compensation for an injury rights. sustained 1•	Rights   of   the   former  class  may  be  available either  'in  rem,'  against  all  other  States,  or  'in  personam,' against a given State only; while rights of the latter class
are usnally a1vailable only 'in personam.'
i. Antecedent international rights 'in rem,' i.e. those which 'ID  n,m.'
do not result from wrong-doing, and are enjoyed by a State as against all others, present many analogies t.o the corre­ sponding t.opics of Private law 1• They may be classified as having reference to (I) Safety; (2) Reputation; (3) Ownership;
(4) Jurisdiction; and (5) the protection of subjects in foreign countries. Other classes of rights are mentioned  in  some books upon International ·law8, which, if they ought t.o be treated as separate heads of right at all, would be species of rights 'in  rem.'   Such are  the  so-called  rights  of  Equality, of Legation, and of Negotiation and Treaty-making; which according t.o onr system should be rather discussed under the law of international ltatu,, being, as they are, mere corolJaries from the conception of a Sovereign State as an artificial person.
J    Cf. 1upra, p. u3.	1 Supra, p. 143.
1 Kliiber, Droit del gem JDOderne, H 89, 141, 166; Wheaton, Element.,
PL Ii. o. :a, Pi. iii, oo. 1, :a.
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cRAP. :r.m. (1) The ·right of a State to exist in safety calls for no remark. Its  violation  or  threatened  violation  gives rise to the remedial right of self-preservation,
(2) Of the right to a good name, it has been well said that ' the glory of a nation is intimately connected with its power, of which it is a considerable pa.rt. It is this distinction which attracts to it the   consideration of other peoples, which makes it respectable in the eyes of its neighbours. A nation the reputation of which is well established, and especially one the glory of which is striking, finds itself sought by all sovereigns.    They desire its friendship and fear to offend it. Its friends, and those who wish to become such, favour its enterprises, and its detractors do not yent111'8 to show their
· ill-willl .'
(3) International ownership, ' Dominium,' though it applies to property of all kinds, is chiefly imporfant with reference to the ' territory;' which is, according to modern conceptions, essential to the existence of a State.  In a territory, 'univer­ sitas agrora.m intra fines coiusqne civitatis 1,' are comprised the rivers which flow through it, and the ports and harbours, creeks and bays, by which its coasts are indented. The ownership of it may be acquired originally, or derivatively.
In the former case, by ' ocupatio rei nnllius 8,• by ' accession ',' and possibly by ' acquisitive prescription ts ; ' and here difficult questions may arise as to the extent of the   acquisition, for the solution of which distinctions are drawn between· 'agri limitati,' 'agri adsignati per   universitatem,'   and   'agri arcifinii.' In the latter case 11, by cession, suecession, or conquest.
Besides the ' dominium' which a State enjoys of its .own territory, it may also have rights over the territories of it.s neighboors.   Such ' iura in re alienaT  ' may be in  the  nature of feudal superiority, mortgage, or servitude.


1   Vattel, L 186.
· Of. 1apra, ib,
T Supra, P· I 79.

I   Dig. 1. 16. 239•
1 Cf. 1apra, ib.

I   ct l11pra, p. 174-
· ct npn, p. 175.

JURISDICTION.

(4) The right of Jurisdiction, 'Imperium,' is intimat.ely oa.u-. XVJL
connect.eel with that of dominion ; being, like it, exercisable only within the bounds of a given space. The right.& of a nation over it.e territory are indeed, as Vatt.el says, twofold :-
' 1°, le domaine, en vertu duquel la nation pent user seul de ce
pays pour ses besoina, en disposer, et en tirer l'usage auquel ii est propre. 2°, l'empire, ou le droit du souverain com­ mandement, par lequel elle ordonne et dispose A sa volontcS de tout ce qui se passe dans le pays 1.'
The personal jurisdiction which a State claims to enjoy over it.e own subject.&, wheresoever they may be, is a matter rather of public than of international law, but the jurisdiction which it exercises over all persons, be they subject.& or aliens, in respect of act.e committed by them within it.e territory, is legitimated only by the rule of international law which obliges the State to which such aliens may belong to acquiesce in their punis nt.
Although   the   Dominion   and the Jurisdiction of a State are both cireumscribed by it.a tenitory; the two right.& are not co-ex.tensive, since by the custom of nations, ' territory ' is, with a view to the exercise of the latter right, artificially ex.tended in some directions and   restricted in others.   On the one hand, the Jurisdiction of a State is allowed to ex­ t-end, beyond the bounds of its dominions, to all the ships that carry its flag upon the high seas, and, for certain pur­ poses, to all ships, not being ships of war, whatever flag they
may carry, which pass within three miles of its ooast.e. On
the   other hand, Jurisdiction   is artificially restricted   by what is known as the doctrine of 'extraterritoriality,' in accord­ ance with which certain perso s and things, notably foreign sovereigns, ambassadors and ships of war, though actually within the territory, are treated as if they were outaide of it. Very extensive privileges of ex.traterrit.oriality are usually granted by Oriental nations to Christian resident.& by ex.press treaty; and a nation has sometimes assumed, even without
1 Liv.Lt 204; cf. Grot. De I. B. et P. ii. 3. 4-
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ouAP. :n-IL treaty, to exercise a Jurisdiction o"'ler its own subjects who are resident in barbarous countries 1•
A concnrrent jurisdiction is allowed to all nations upon the high seas for the suppression of piracy. Since there is, as Grotius says, ' natumlis et t.acita confederatio inter omnes homines contra communes societatis humanM hostes.'
(5) A State is not only entitled to the immunity from injury of its territory and of all persons therein, but may also insist that its subjects individually, wherever they may be, shall receive no harm from foreign governments or their subject.s. ' Prima maximeque necessaria cum pro subditis,' says Grotius; adding,' sunt quasi pars rectoris 1.'


'In per­
· onam.'
ii. 
The antecedent rights of nations ' in personam: i.e. such as one nation may enjoy against another given nation, are almost exclusively contractual, i.e. they arise from Treaty.
It will be remembered that a contract in private law was shown to imply-i. several parties; ii. an expression of agree­ ment ; iii. a matter agreed upon which is both possible and legally permitted ; iv. is of a nature to produce a legally binding result; v. and such a result as affects the relations of t.he parties one to another ; also very generally, vi. a solemn form, or some fact which affords a motive for the agreement3• All the elements of this analysis, with the exception of the last, are equally present in a treaty ; though some of the subordinate rules under each head are incapable of trans­ plantation from private to international  law.   Thus a treaty is not, like an  ordinary contract, voidable on the  ground  of ' duress,' nor are the acts of plenipotentiaries as binding on their sovereigns as they would be under the ordinary law of agency,
Treaties, like contmcts, may be divided into those which are ' principal,' which may again be subdivided, in accordance with their purpose, into treaties of peace, of alliance, of


1 E.g. lll6 and lll7 V"JCt. c. 35·
· Supra, p. n 7.
· 
I. B. n P. iL lll5. 1.
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cession and  the  like;  "nd those  which a.re'    ry;e.g. by cn:.u. ir.vu.
way of mortgage or guarant.ee 1.
Since a tion is obvio11Sly incapable of ent.ering into contract,a, or otherwise giving exFression to it.a will, unless through a representative, the topic of agency occupies a large space in international law, and is sometimes added to the list of international rights, under the style of 'the right of Legation.' This is submitted   to be an error.   A nation cannot be said to   have a right of negotiating or of sending an embassy, since it cannot insist that any other nation shall either entertain its proposals or receive it.a ambassador. .
The law of international agency deals with the functions, privileges, and ranks of ambassadors and other public ministers ; also with consuls and other agent.a who do not enjoy a diplomatic character. The whole question of the in­ violability and extraterritoriality of diplomatic personages is natmally analogo11S to nothing in private law, but resembles rather that  branch  of public  municipal law which describes the saf'egaards provided for the protection of government officials in the execution of their duties.
Remedial international rights vary according to the  nature of the right violated ; th11S entitling the injured State to an apology, by salute  to  its  flag or otherwise, for an  insult  to its dignity; to restitution of territory, or other property, of which it has been deprived ; or to a money indemnity.
III. The Adjective law of nations prescn"bes the procedure- :Belllger­ by which the Substantive law may lawfully be enforced, and eDllf• corresponds roughly to what is popularly called   • the   law of nations in time of war.'	So far as it affects the disputant
parties only, it is the law of 'Belligerency.' So far as it regulates the relations of the disputants to parties not en- gaged in the struggle, it is the law of' Neutrality.'
Redress for a violated right may be obtained in a friendly 8tepl abort
manner,  'via  cabili,' by (1) negotiation,  (2) arbitration, of war.
1 Cf. 1upra, p. a33.
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csu. XTIL or (3) the mediation of other St.ates.    Or it may be obtained by force, ' via facti,' which is always necessarily in the nature of self-help, and liable to all the disadvantages of II procedure in which the injured party is a judge in his own cause 1•
In the latt.er  case, if  the right  violated  be one  to  act.I of mere' comity,' the remedy is what is called' Retorsion de droit,' i.e. a refusl to perform similar  good  offices.  If  the right be one of those which are allowed to be 'strfoti iuris,' various counes of action are still open to the injured St.ate, short of actual war.	Such are ' Reprisals,' which, in their earliest form, were ' special,' i.e. exercised by injured indi­ viduals against the fellow-citizens of those by whom they had been injured ; but are tolerated at the present day only in the form of ' general reprisals,' allowed by the government of a St.ate to it.a subjects generally, or to it.a public forces.	Their characteristic,  in  either  case,  being  that  they   take   place in time of peace, 'non nisi in pace represaliis locus est.' 'Embargo ' and ' Pacific blockade' may be regarded either as species of general reprisals, or as coordinate examples of pre­ belligerent hostility.


War.



Declara­
tion.





Eff'ect of outbreak.

Actual war has been well described as 'the litigation of nations.' Ought it, like an 8,(,-tion in private law, t,o com­ mence with a notice served by one party upon ihe other,
i. e. with a formal ' Declaration'?  Upon this point there has been much difference of opinion and alteration of practice. According to Gentili, ' si non est bellum clandestina magis contentio quam contentio legitima fori est iudiciorum, haec primum petitio et denuntiatio fieri debet 1.'
When war has once commenced, the rules by which it is regolated refer in the first place to the effect of ita outbreak upon the subsisting treaties between the belligerents, some of which are· ipao facto abrogated, while others remain in force ; and upon the rights of   each   belligerent   over such subjects of the o er belligerent and their property as may be foWld
1   Of. 111pra, p. :161.	I De I. B. Ii. o. I,
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within its territory at the time.	They refer, in the second OHAP. xvu. place, to the actual conduct of warfare, on land or at sea, and
to its effect upon the ownership of property,
Questions relating to the conduct of warfare may be con- Conduct of sidered under four heads : viz. (I) military operations, under warfare. which head will come rules as to strat.agems, as to the use of
certain weapons, as to sieges and bombardments, as to spies and marauders, as to quarter, ransom and prisoners of war, and as to hospit.als, surgeons, and the wounded ; (2) treat- ment of the enemy's country while occupied, and therein of property, public and private, and of requisitions and con­ tributions; (3) 'commercia belli,'. i.e. such exceptions to the role against intercourse between enemies as truces, capitula- tions, safe-conducts, and cartels; (4) 'reprisals,' in the sense of the special punishments to be awarded to enemies guilty of breaches of the law of war.
The rules as to the effect of war upon ownership deal with questions of the title to conquered   territory, of 'booty,' of ' prize,' of such immunity as is accorded to national property in works of art and to private property, of the acquisition of debts due to the enemy, and of recapture.
IV. It is not unwmal to find in systems of municipal law Neutrality.
prohibitions against taking up the law-suits of others by way of ' champerty ' or ' maintenance,' and against interference with the coW'Be of criminal justice 1• In international law somewhat analogous topics have come to occupy a very im- portant place. · The conduct of warfare was long discussed with reference only to belligerents, but it became clear in the course of the last century that a far more complex class of questions had arisen with reference to the rights of the belligerents towards nations which stand aloof from the war. It had become necessary to arrive at some agreement as to the mode of reconciling the right of each belligerent to carry on his warfare, with the no less undeniable right of a neutral
1 Cf. Dig. xlviil. 7. 6.
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cHAP. xvir. quietly to pursue his ordinary business 1• Attention was very early drawn to the conflict of the rights of a belligerent State with the trade of the subjects of neutral Stat.es, but  the relations of a belligerent State to •neutral State were hudly considered till quite modem times.   The subject is most con­
veniently considered with reference, first, to the Rights ; and,
secondly, to the Duties of Neutrals.


Rights of Neutrals.























Duties of Neutrals.

The Rights of a Neutral are the fundamental  rights of a State, modified in  certain respects  by war; and may perhaps be enumerated as follows :-
i. To the  inviolability  of its  territory;  and  so to  prevent, or cancel, all belligerent  acts, either in  the  territory  itself or in the adjacent waters, to  exercise there the right of asylum, and to prohibit the exercise there of any belligerent juris­ diction.
ii. To the  inviolability, subject  to certain exceptions, such as the ' ius angariae,' of its property and that of its subjects, even in the territory of a belligerent.
iii. To the inviolability of its public ships.
iv. To the continuance of diplomatic intercourse with the belligerents.
v. To recognise, under certain circumstances, a revolting population as a de. facto belligerent, or even as a new sove­ reign State.
The Duties of a Neutral may, it is conceived, be classed under three heads, of which the First consists of restraints on the free action of the State, as such ; the Second, in an obli­ gation to restrain in certain respects the acts of individuals ; and the Third, in an obligation to acquiesce in the punish­
ment of its subjects  by a belligerent  for  acts which  apart from the war would be innocent.
1 The difficulty, says Grotius, had been peroeived long before hil time,
'cum alli belli rigorem, al.Ii oommeroiorum utilitatem defendenmt,' I. B. es P.
iii. 15.
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i. The restraints imposed upon the action of a neutral mru. xvn.
State, as B11ch, forbid it from furnishing troops, or arms, or money, or aJlowing passage, to either belligerent, or opening it.s ports so as to further belJigerent obje<.-t.s.
ii. The State is bound to a positive interference with the act.a both of it.s own B11bjects and of aliens, so as to prevent belligerent act.a, or enlistment.ti, or perhaps the equipment of war-ships, taking place within it.s tenitory, and generally to prevent its tenitory from being used as a base of operations by either belligerent.
iii There are certain act.a of neutral. subjects with which, though detrimental to the interests of one or other of the belligerents, the Neutral State is not bound to interfere.   She is however under an obligation in these cases to forego her ordinary right of protecting her subjects, and to allow them to be interfered with, and their property to be confiscated, by the belligerent who has ground to complain of their conduct.
Many commercial transactions, which in time of peace are perfectly unobjectionable, thus become in time of war punish­ able offences. Such are ' breach of blockade,' ' carriage of contraband,' 'breach of the rnle of the war of I 756,' and, at any rate till recently, the carriage of enemies' goods under a neutral flag, and, according to the views of some nations, sending neutnl goods under the flag of an enemy.
Most writers have been in the habit of seeing in these cases a direct relation between a belligerent State and in­ dividual subject.a of a neutral State. It is submitted that such a relation should never be recognised by international law, which ought to be regarded as occupied exclusively with rights and duties subsisting between State and State.














CHAPTER XVIII.

THE APPLICATION  OF  LAW 1•








Three
qu111tiOJl8.

So long as law is regarded as a body of abstract principles, it.a int.erest is merely speculative. Its practical importance begins when these principles are brought to bear upon actual combinations of cireumstances.
Many questions may be raised as to the ext.ent and mode in which this takes place, and, for their solution, rules have been laid down which, like other legal rules, are 81l808ptible of analysis and classification.     They make up that department of Jurisprudence which we propose to call 'the Application of law.' When a set of fact.a has to be regulat.ed in accordance with law, two questions of capital importance present them­ selves for solution. First, what St.ate has jurisdiction to apply the law to the fact.a ? and secondly, what law will it apply? The former of these questions is said to relate to the appropriate ' Forum,' the latter to the appropriate ' Lex.'
A third question, which, for the purpose of our present enquiry, is of less importance than these two, and may be dismissed in a few words, relates to ' Interpret.ation.'
1 A tranalation of thla ohapter, u it atood in the fim edition, by K. Nya, appeared UDder the title • de l' Application de la Loi,' in the Bene de Jholt International, t. :m. p. 565.
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It will be necessary to show very briefly how these ques- OR. xnn.
tions arise, and in what modes they are answered, in private law ; and how far the same or analogous questions have to be considered also with reference to public and to international law.
f 1. PriNte l"A11J.
In	private law all three questions have to be answered ; The appli-
and  ,_	to the. ,F	•	oation of1mH, as	orom.	private

law.
I. Given a set of circumstances the legal consequences of Questione
which are disputed, 1. t ob  yi.ouls y becomes necessary to ascerta.in of Forum.
in the Courts of what country the dispute can be decided ; in other words, what court has jurisdiction to try the e1,se ratine territorii 1•
For this purpotl8 it is indispensable to classify on the one Pcaible hand possible set.s of circumstances, and on the other hand -· possible Courts.
The circumst.nces which may give rise to legal controversies have been already classified in the preceding chapters.
The Courts in which proceedings may possibly be t.aken are, Pouible that of the country in which the plaintiff' or the defendant is Fora. domiciled., or to which he owes allegiance 1, or in which the defendant happens to be ; that of the country in which the
object in dispute is sitaated ; that of the   country in which the legal act in question, which may have been for in- stance a marriage, or a sale, or the making of a will, took place ; that of the country in which the wrongful act in question took place ; that of the country in which a contract was to produce it.a result. ; or that in which the plaintiff' chooses to commence proceedings.
L Thia pbraN 1881111 better adapted than It.I older equivalent 'j"llrildlc&n
NlimN pwffflM' to dlltingoiah the quenlon IIAted Int he tat from quenlou u to • jnrildicUon raUoftfl fAIIUf'itu,' 'llicbliohe Zunmd)gkelt,' I.e. u to th• p-oper ooun, wNdD a pen terriwry, for the trial of a partlou1ar olall of
aat.ionl,
I 'l.'hfa uoepUcma1 fbrmn is ncoplled e. g, fn the Code Civil, An, I ...
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CH. xvm.	It might be convenient t.o describe these I Fora' respectively	c

as the-

forum ligeantiae, or tlomicilii, actori,,
forum ligeantiae, tlomicilii, or prauentiae, rei,
forum rei ritae,
foru• actu,, including C011,tractru,
forum delicti comniiaai,




























Qaeedona of Lex.

and the forum litia fl&()tae, or fortuituni.
Of these technical terms one only, the forum (domicilii) rei, has obtained general currency, doubtless by means of the long prevalence of the maxim, 1 actor sequitur forum rei.'
As examples of the questions which arise as  to the  font•, it may be sufficient to mention that an English Court will almost always decline jurisdiction in divorce, unless the h11Sband be domiciled in the country ; and that an English Court will take  cognisance  of  a  contract,  wherever  made and between  whatever  parties, while  a  French  Court  is, as a rule, incompetent to do so unless one of the contracting parties be a French subject or domiciled in France.
The Courts of a given country have   not only from   time to time thus t.o decide on their own competence, but also occasionally to investigate the competence of the Courts of other States ; the decrees of which, when duly made, they will often recognise under the technical description of I Foreign judgments,' just as they do   other   foreign   facts   creating rights ;   which rights may th11S continue to subsist outside of the jurisdiction which originally gave them validity.
II. The question as to the applicable I Lex' is far more complicated than that as to the competent I Forum.' The circumstances which affect its solution may be enumented as Concentricity, Time, Race, and Place.
i. It often occurs that special are included in more general. circles of law. A city may be governed not only by its own st.atutes, but also by the law of the kingdom to which i'b belongs, and of the empire in which that kingdom is included,

'l'BE APPBOPRIATE LEX,	335

and it may be doubted whether the aflairs of the citizens are CB. xvm.
to be regulated by the civic, royal, or imperia.l laws, where theae differ from one another.
The general role is that the nearer and narrower law is to
be applied rather than the  more remote and wider, ' Stadt­ recht bricht Landrecht, Landrecht bricht gemeines Recht ; ' thus 'gavelkind' prevails in Kent  rather  than  the  general law of England as to succession to realty.
ii. It  might  be supposed  that  the  universally  admitted Time.
principle that laws have, in the absence of express provision to that effect, no retrospective operation, 'leges et con­ stitutiones futuris dare formam negotiis, non ad fact.a prae­ terita revocari 1,' would prevent all doubt whether a given state of facts is to be govemed by a new or by an old law. This is however by no means the case, since some legal relations, such for insiance as acquisition by prescription or under a will, are the result of a series of facts occurring through a prolonged period. There is accordingly a literature devoted to the discussion of the ' temporal limits ' of the application of law1,
iii. There is a stage of civilisation at which law is addressed, Race.
not  to  the  inhabitants  of a  country, but  to  the  members of a tribe, or the  followers of a  religious system, irrespectively of the  locality in which they may happen  to be.   This is
the 'personal' st.age in the development of law.   The govern•
ments which the barbarians established on the ruins of the Roman empire did not administer one system of justice applicable throughout a given territory,   but decided each case that arose in pursuance of the personal law of the defendant 8 ;    so that, according to an often-quoted paawge
s Cod. I. 4• 7•
· E.g. Svove, Uber du   poeltive Bechtlgeleu rtlcbiohmah NlllS' A.udeh,
DIIDg In der Zeit, 1831; Bavigny'a cllaouuion of the 'seitliohen Grimm,' Bynam, Bd. viii. pp. 368-540; and Chabot de l'.Alll.er, Qa• vaultoirel 1111' le Code Napc,Won, 11k>9-
1  :Marriage wu oontraoHd acoorclilllJ to the law of the h111banc1, and wivea
married aooordlDg to the own law oould be dillDilled •  pleuure, bat for
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CH. xvm. in one of the tmct.s of Bishop Agobard, it might of't.en happen that ' five men, each under a different law, would be found walking or sitting together 1.'		In one and the same town the Frank, the Burgundian, and the Roman lived each under his own system of law.	A similar phenomenon may be seen at   the present day in British India.	' The notion of a territorial law,' it has been said, 'is European and modem.	The laws which Hindus and Mahomedans obey do not recognise territorial limits.	The Shasters and the Koran revealed religion and law to distinct peoples, each of whom recognised a common faith as the only bond oF union, but were ignorant of the novel doctrine that law and sovereignty could be conterminous with territorial limits1.' The British Courts, in dealing with members of the Hindu or Mahometan communities, hold that wherever such persons go within the limits of British territory, they carry with
. them as a personal law applicable to their family and pos­
sessions, Hindu or Mahomet.an law respectively 8•
Place.		iv. According to modern ideas, a system of law applies not to a given race, but to a given territory.    It follows from the independence of each State within its own borders that it might, without contravening any principle of international law, regulate every set of circumstances which calls for decision exclusively by its. own law. This law, technically described as the la: fori, may be said to be the natural law for the Courts of each State to apply ; and it is that which will undoubtedly be applied by them, in the absence of special reason to the contrary.   With the development of

ll1lOh religlo111 prohibitiOIUI u that of the oounoil of Tibur; Mama, t, niii.
ool. 151, cited by Westlake, Private International Law, ed. 2. p. n -.
1 'Nam pleromqae oontingit at limul e&11t aat lledeant quinqae homine1, et nullUB eorum oommnnem legem cum altero iw-t, exteriUB in rebaa tran­
· itoriia, cum interim in rebm perennibua UDa Chrim lege tene&11tur,1      Adv,
legem Gundobadi, c, 4, Op. i. p. III,
1 Cowell, Tagore Lectures, 1870, p. 40,
1 Cf. ib. p. 5, and the Fint Report of the  Commission for a bod7 of Sab-
1tantive Law for India, p. So.
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civilisation and commerce it has however become 88  in- OB. :ir.vin.
convenient 88 it is inequitable to apply this law rigidly to all transactions, whether completed wholly within the terri- tory, or partly out.side of it, and to acts of all persons, whether permanently settled in the country, or merely passing through it.   The Law Courts are of course bound to apply to
each cue the law w    the sovereign has provided for it.
regolation, but, 88 has been well observed, there is no reason to suppose that the sovereign enacted the    /on with a view to the exceptional cases in  question.   It   accordingly
became neceaiary to classify these 'mixed cases,' and to determine what are the categories of law by which, in accordance with equity and with the general convenience,
-.ch ought to be governed.
The poes1'ble cases must come within the classification Pollible with which the previous chapten have familiarised us, i. e. OIIBI, they must be cases of status, of property, of contract, and
so forth. The possible law may be that of the country to P011ible which one of the persons concerned owes allegiance, or in Ian. which he is domicil , or in which the thing in question is situated, or in which the wrong in question waa committed,
or in which an act soch 88 the making of a will, or of a contract, was performed, or in which a contract was to be carried out. These distinctions may be technically expressed by the following terms respectively :-
ligeantiu, domu:ilii,
lellJ loci rei ,itae,
lea, loci delicti coramiln,
loci actua, of which costractaa is a species,
loci ,olutionu.
The lellJ fan has been previously mentioned. All of these terms are in emrent use, except only the   ligea.tiae, which is suggested 88 conveniently descriptive of the law of the country to which a person owes national allegiance ;
z
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cs. xmx. a law which, in the opinion of the school of jurists now predominant in Italy, ought to decide many of the questions which have 1l81lally been determined by the 'teflJ ilomicilii 1• The selection from this list of the lea: which is properly applicable to the decision of questions of a particular clus, those relating for instance to marriage, to minority, or to bankruptcy, is gnided in each country by the laws of that country2• There is however a considerable general resem­ blance between the roles of dift'erent systems of positive law upon these points ; and positive law is more. inclined with
.		regard to such questions than to others to pay deference both to the positive law of foreign countries, and to the theories of such experts as have written upon the subject from the point of view of propriety and convenience.	The assimilation thus produced of po!!itive systems to one another and to the theories of experts has led to an erroneous im­ pression that there exists something like a common law of civilised nations upon the subject, instead o( as is really the case, a gradual approximation of national practice, guided to some extent by a growing body of theory. Some wri.ten have indeed been led so far astray as to assert the invalidity of any national laws which do not conform to their views upon the subject 8•

Claaal!ca­ tion of nomeDCla­ ture.






St&tutee.

The body of principles adopt,ed in positive systems, or recommended by theorists, for the selection of the territorial 'lex' which is appropriate to the decision of any ·given question of private law, has been called by many. names, the variety of which attests the obscurity which has involved the true nature of the subject. They may be reduced to seven classes.
1.   The controversy having first been raised with reference
to the competing claims of the 'stAtuta' of different Italian
1 Cf. Oodice Oivile, aria. 6-9. Thia doctrine it will be o1--ved, thoagh pJ'8118Dting IOD1e analogiee to that of the • penonality of lawa,' a:pJailled. at p. 335, ill by no meam identical with it.
1 Of. in re Hawthorne, L. R. 23, Oh. D. 7,411.
· E.g. Struve, f 9. 37. Of. Ex Jlllrle. Blane, u Ch. D. 5u.













....
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cities, the whole topic was treated from this point of view. CH. xvm.
The example set   by Bartolus in his comment   on the   code in the fourteenth century1 was followed   by a series   of writers such as Halbritter, who wrote   ' De   St.atutis'   in 15451,    and John Voet, who   te       in   16988•      .AiJ recently as 1823 J. Henry published a 'Treatise on the Difference between Personal and Real St.a.totes ; ' and a 'Traite des statute, lois personnelles et reelles, et du droit international priv6,' by M. de Chassat, appeared in 1845.
2,. A more descriptive name for such discussions was sog- Conli .
gested in 1653 by Rodenburg, who prefixed  to  bis work  on the law  of  married  people  a tract entitled  'de  inre quod oritur ·ex statutorum vel consuetudinum diserepantium con- flictu '.' Paul Voet followed, in 1661, with a ·treatise 'de statutis eommque concursu ; ' Huber, in 1686, with his famous chapter 'de conflictu legum 11 ; ' and Hertius, in 1688, with his tract' de  collisione  legum8.'        J. G. de Meiem wrote  in  1715 ' de statutorum conflictu eorumque apud exteros valore;' Ham,
in 1792,, 'de statntorum collisione et praeferentia •;    Wachter,

in 1841 and 1842,, 'iiber die Collision der Privatrecht.sgesetze verschiedener  St.aaten7;'     Livermore,  in  1828, 'on   the  con­ trariety of laws ; ' and Brinkmann, in 1831, 'von dem Wieder­ sproche auslandischen und einheimischen Gesetze.' Story's
· Conflict of Laws' was published in 1834, and Wharton's work of the same name in 1872,.


= rial

3. The fact that eifeet is given to laws outside of the Ema-­ territory of the St.ate on whose authority  they  depend  is emphasised in the titles of such works as that of Cocceius,
' de   fundat.a in   territorio et   plurium locorum   concurrente

1 Ad 1. • ll1IDmOI popalol,' I. I.
I  .Ad 1. 'eunctoe popul1111,' i. I.  Tubingae.
· In hi• Comment. ad Pandeot.aa, lib. i. tit. + pan :i.
· The	iii th111 referred to on the general title-page. Ita  own ■ab-title
II • De iure quod oritm m: diveratt.te lt.tutoram.'
1 In hill Pneleotionee imi1 Romani, pan ii. ad Pand. lib. I. tit. 3. 1686.
1 Comm. et 0p111C. i. P· 1 :i9.
' See .Arobiv ftlr civ. Proia, :Bel. uiv. p. 230, :u.v. p. 1.
z 2,
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OR. xvm. poteetate,' 16841; of Scheinemann, 'de auctoritate legum civilium extm territ.orium legislat.oris,' 1696; of Seger, 'de vi legom et decretornm in territ.orio alieno,' 1777 ; also in Savigny's expreasions as t.o ' die oertlichen Gtinzen 1,' and Schmid's ' die Hemchaft der Gesetze, nach ihren riiumlichen Grenzen1.'

Applica­
tion.









Comity.








Inter­ national Private law.
4. 
The question as t.o the choice of the law t.o be applied becomes prominent in the treatise of Oerstadt, ' iiber die Anwendung fremder Gesetze,' 1 Siu ' ; in that of Struve, 'iiber das positive Recht.sgesetz in seiner Beziehung auf riiumliche Verhiiltnisse und iiber die Anwendung der Gesetze ver­ schiedenerOert.er,' I 834; and in incidental expressions occurring in Savigny's System 6•
5. It is of course a merely voluntary act on the part of any State when it gives effect t.o foreign law. In the language of Huber, 'Rectores imperioru.m id comiter agont ut iura cuiusque populi intra terminos eius exereita teneant ubique suam vim 1.' Sir Robert Phillimore aecordingly entitled the volume of his Commentaries which deals with this subject' On Private International Law, or Comity.'
6. Schiffner gave to his book, published in 1841, a title apparently intended t.o indicate that it  dealt with the mode in which rules of private law are borrowed by one State from another. He called it 'die Entwickelung des inter­ nationalen Privatrechta;' and it was followed by Pfeiffer'a 'das Princip des internationalen Privatrecht.i,' 1851 ; by von Bar's 'das internationale Privat- und Strafrecht,' 186i; by,

A.seer's ' Scheta van het internationaal Privaatregt;' by von	I
1 Exeroit. Ourioa. i. p. 68o.	1 Bynam, vol. viii. pp. 5, 8-367.
1 The full title of llil work fl • die Hernchaft der Geaetu nach ilu,m
0riumliohen mul 118itJ.ialum Gnmen im Gebiete dee bttrgarlioheD. ad   peinJieben
Becht..' Jena, 1863.
· E.-la, i.pp. 1-105.
•'riff.pp. 15, 3:i, 109; at. Bir H. Mable'■de8Dition of '1ae topic, u 'tu oondltdcm■on which one oommUDity will noopi■e and apply a portion of the jari■di"'1on of another.'
1 Pnel. imi■Romani, pan U. ad Pr.lldeat, lib. i. tit. 3.
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Piittlingen's' Handbuch des in Oesterreich-Ungaro geltenden cm.1vnL internationalen Privatreehts,' and by Hamaker's tract 'bet internationaal Privaatregt,' in 1878.	In 1874 there appeared
the 'Trattato di diritto civile intemazionale' of Lomonaco ; and in 1880 the first volume of the ' Droit civil inter- national 1'  of Laurent, and the ' Droit	international' of Fiore, translated by C. Antoine.
7. In 1840 Failix began a series of articles 'du conflit Private
des lois de d.umrentes nations, ou du droit international 1,' !:!:;...
and re-published them in 1843 as the' Trai du droit inter- law. national prive, ou du conflit des lois en mati re de droit prive.' Mr. Westlake followed in 1858 and 1880, with his' Privat.e International Law, or the Conflict of Lawe ; ' M. Fiore, in 1869, with his' Diritt.o internazionale privato, o principii per risolvere i conflitti tra legislazione diverse in materia di diritto eivile e commerciale ; ' M. Haus with ' Le droit   prive qui regit lea etrangen en Belgique, OU dn droit des gene prive considere dans sea principes fondamentam: et dans sea rapports avec lee lois eiviles des Belges,' 1874; M. Brocher with his 'Nouveau   trai   du   droit   international    priv •   1876;   and Mr.   Foote   with   his 'Private International   Jurisprudence,' 1878. In 1874 M. Clunet established at Paris the' Journal
du droit international prive.'
Objections, well and ill founded, have been urged against Objectiou each and all of these phrases.	The nomenclature   of   the 'Statutes,' an attempt to resolve a legal into a merely toStatutes. grammatical. qnestion, is indeed obsolete.	Of the other
phrases one is distinctly misleading, while the rest are rather inadequate than erroneous.

1   Thia term 'WIii fim auggwted by PorWl.a, in • report to       Acadm.ie dea Sciencea :Moralea et Politiquea, Comptea rendua, 1842, t. i. p. 449.
1  In  the Revue Etrangm, et    •de L!gi1latio11,  t. vii. p. 81.    Fcelb: begina. • On appelle choit intematioul l'ememble dea nglea NCODDuee comme ralaon de d&,ider dee comliw enue le choit privti dee diverBel nations.' He goea on to blame Wheaton for umig the term •choit lllternatioul' u  equi­ valent to • droit dea gem,' i. e. to publio international law I
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CH. XVIIL
to Con­ lio$,

Those who deny that a ' Conflict of laws' ever really takes place are right   if' they mean   only   that   the authority of a domestic can never be displaced by that of a foreigo. law. It cannot however be denied that, although each State is free to adopt for the decision of any given question its own or foreign law, and between various foreign laws to choose that which it prefers, yet the rival claims of these bodies of law do present themselves to the legislature or the court as competing or conflicting. There is no strife
for the   mastery, but there is a competition of opposite	4

conveniences.	The phrase is inadequate, because it does	I

to Enra­ territori­ allty.

not cover questions as to jurisdiction, or as to the execution of foreign judgments.
Such expressions as seem to attribute an extraterritorial supremacy, ' Herrschaft,' to any system of law, are more obviously  open  to  censure,  as  being  inconsistent  with the absolute sovereignty of each State within its own territory.

to Comity, When, on the other hand, the theory of ' Comity' is attacked, on the ground that a Court, in applying a par­ ticular. ' lex,' is guided not by courtesy but by legal principle, it seems to be forgotten that, although the Courts of each State are guided by the law of the State, the State in making that law is guided not by law but by an expectation of reciprocity, or by general considerations of equity. 'Comity' thus expresses the truth that the adoption of this or that rule
by a State is a matter of indifference to international law.
The new Italian school would indeed deny this proposition,	1
asserting that a State, in applying foreign law to certain sets of circumstances, is but complying with an intemat-ional duty of ' perfect obligation 1.'	_
to Applica-   The phrase • Application of law,' 'Anwendung der Gesetze,'
uon, is liable t.o no objection except that it is perhaps too wide ; embracing, as it may, all the topics of the present chapter.
I
1   See a Report by Signor Manchu, late Minuter of Juatice, to the Inatitut	◄
de Droit Intemauonal, Revue de  Droit IDtemauODal, t. Tii. p. 319.
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'InterpationaJ. Private law,' though a dangerously am- os. xvm. biguous term, is not incapable of being understood to denote
the	mode in which rules of private law are borrowed by the private
Coorls of one State from those to another.	law,: w.

The transposed version of this term as ' Private International to Private law' is wholly indefensible.	Such a phrase should mean, in accordance with that use of the word ' international ' which,
besides being well established in ordinary language, is both scientifically convenient and etymologically correct, 'a private species of the body of roles which prevails between one nation and another.' Nothing of the sort is however in- tended ; and the unfortunate employment of the phrase, as indicating the principles which govern the choice of the system of private law applicable to a given class of facts, has led to endless misconception of the true nature of this department of legal science.   It has also made it necessary to lengthen the description of International law, properly so called, by prefixing to it the otherwise S11perfloous epithet 'public.'
It is most important, for the clear understanding of the­ real character of the topic which for the last forty years has been misdescribed as ' Private International law,' that this barbarous compound should no longer be employed.   Nor is its abandonment less desirable with a view to the rehabilit&­ tion of the term ' international ' for the scientific purpose for which it was originally coined 1•
The topic in question consists of the body of rules which The con•
prevail  1. n  a  gi.ven  country,  or  conntri'es,  or  which	th eon.,:D..,41,a_  ttoenpitce.of the
think ought to prevail generally, as to the selection of the law to be applied in cases where it  may be doubted whether

1  Supra,  p. 318.   Kr.  Freclerlo Barriaon, in two aingularly able ariiclee in the Formightly Beview for 1879, bu ■uggeated u a ■ubetitute for' Private lat.national law ' the term • Intermmdolp■l law.' Thia l■■urely no improve­ menl, lrinoe •mUJlicipal,' in	with e■tabliahed uae, ii either equi­ valent to 'national,' or relatee to aivio orgaui■ation.   • American Intantate law ' ii the not inappropriate title of a work by David Rover, which appeared at Chioago in 1879.
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ca. :nm. the domestic or a foreign Jaw, and, in the latter case, which foreign Jaw, is appropriat.e to the fact& It   is a body of roles for finding roles.  With this topic it is 1l81J&l to combine that of the choice of the compet.ent fon,m, and also that of the effect to be given to a foreign judgment.
The choice	The group  of  topics  is  undoubtedly  hard  to  name.	0£ ofa   name. the old names, ' the Conflict of Jaws ' is probably the best. ' Privat.e International  Jaw '  is  indubitably  the  worst.  'The Application of Foreign Jaw,' or 'the Extrat.erritorial Recogni-
tion of right.a,' would at any rat.e not be misleading, while the latter phrase might be useful as calling att.ention to the fact that what really happens when a Jaw seeDl8 to obtain an extrat.erritorial effect, is rather that rights created and defined by foreign law obtain recognition by the domestic tribunal 1• 'rhus it is that the stAtus of marriage will be recognised as resulting from an observance of the formalities prescribed by the Zeto loci celeirationu, and an obligation resulting from the judgment of a compet.ent Court in one Stat.e will be enforced by the Court.a of another 1•
Inierprea-		III. In order  that  the  compet.ent  Court  may  rightly tion.	apply the appropriat.e law, it  is  necessary that  the words of the law shall be properly construed.	'Interpretation' is
thus a third, though a very subordinate, topic of the applica­ tion of  Jaw.	It   is  said  to  be  either  'legal,'  which  rests

1 The terma 'Droit  priv4  (011  p4nal)  enraterritorial'  were ■uggened  by the preeent writer in the Revue de Droit InternatiOD&l for 188o, In 1883 a work appeared at Madrid, entiUed • Principioe de dereobo intern■a!OD&l privado, o de dereobo utnterritorial de Europa y .America en ■as relaciODell con el dereobo civil de e■pina,' by D. Manuel Torre■Oampo1.
1 The theol'1 of the tnt, it will be obierved, ,..ume■the foundation of thi■ whole topic, whether it be de■aribed u • the application of fonign law,' or the 'eztn.territorial recognition of right■,' to be that of 've■ted right■;' a clootdDe which appean to the author to remain Ulllhalr.en by the numerou■ atudi■ which have baa directed ■pin■t it. It iB well lltr.ted by Huber, • Subieot;lo hominum infra lege■ cuiu■que territoril, quamcliu illlc ■gunt, quu &cit ut actu■ab initio validu■, aut nullu■, ab"bi quoque valere, aut non valere, aon nequeat.' Prael. ad Panel. I. 3. § 15. Of. Waechter, u. a.◄
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on the !!&Ille authority as the law it.self, or ' doctrinal,' which oa. xvx11.
r	rests upon it. intrinsic reasonableneea.
' Legal interpretation' may be either 'authentic/ when it Legal.
is expressly provided by the legislator 1, or 'usual,' when it
is derived from unwritten practice.
' Doctrinal  interpretation' may  turn on  the  meaning  of Dootrinal.
words  and  sentences,  when  it  is  called  'grammatical,'  or on  the  intention  of the  legislator, when it  is described  as ' logical.'   When logical interpretation stretches the   words of a st.a.tote to cover it.I obvious meaning it is called 'ex- tensive ; ' when, on the other band, it avoids giving full meaning to the words, in order not to go beyond the in- tention, of the legislator it is called ' restrictive.'

§ 2. Pdlic La111.
It is chiefly in the criminal branch of Public law that The appli- queetions of  the  kind  now under  cons1'derati'on present th em- ccaritmioinnaolf selves for solution.	law.
I. The 'forum ' which, ratione urritorii, is properly seized The
of the punishment of an oft'ence has been at different times l!'oram.
asserted to   be-that  of the   nation of which the   offender is a subject, that of the domicil of the offender, that of the nation injured, that of the place of the arrest or detent.ion of the offender, and that of the place where the offence was committed. These may be respectively described as the
foru, ligeantiae, forum domicilii, forum civitatia laeaae,
f0t'14m ileprel,eui01tia, or fortuitum, forum delicti commiui.
The last-mentioned 'fortun,' which was indeed the  first to
assert it.I claims, has in recent times nearly superseded the
1   A.JI in what are called Uie 'interpretation ola1115' of. • modern Act of Parliament. Cf. Cod. L 1+ 9 and u.
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others, as being the most compatible with modern ideas of the nature of sovereignty. Four theories as to the compet,ent 'forum' are heard of at the present day.
i. What is known as ' the territorial theory of jurisdiction,' founded upon the competency of the forum delicti c011t•im, assert.s that each State may, and ought to, deal with all persons, be they subjects or aliens, who commit ofFences within it.s territory, or on board of its shii:s, against its criminal law. This proposition, though indisputably true, is as indisputably inadequate to secure the due punishment of crime. Its insuf'­ ficiency to provide for the punishment of criminals who have escaped from the territory in which their ofFence was com­ mitted is partially redressed by treaties of Extradition, under which such offenders are returned to the forum del-icti ; but it still needs supplementing by other principles.
ii. According to ' the personal theory of jurisdiction,' each State has a right to the obedience of its own subjects, where­ soever they may be. It follows that a subject may be tried on his return to his own country, or even in his absence, for an offence against its laws committed while within the territory of another State. This second theory, which asserts the claim of the forum li9eantiae, is very variously applied in practice. England and the United States use it but sparingly, as introducing a very limited list of exceptions to the standard principle of territorial jurisdiction 1• It is thus provided by Act of Parliament that a British subject may be indicted for murder, manslaughter, or bigamy, whether committed within the Queen's dominions or without, and may be tried 'in any place in England or Ireland in which he shaJl·be apprehended or be in custody1.'
The continental States agree in punishing ofFences com­ mitted abroad by a subject against the government or coinage of the country to which he belongs, but differ widely in their

1 Cf. the Zollverein, 1 Swab. !)6.
1 a4 and 1115 Viet. o. 100, a. 9. 57; of. u to Treuon., :116 H. VIII. o. 13.
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treatment of offences of other kinds.  The French Code of OB. um.
1808 punished offences committed abroad by Frenchmen against Frenchmen 1• The Code for the German Empire will punish act. of its subjects which are criminal in the country where they were committed as well as in Germany2• The Italian 8  and  the  AllStrian 4  draft  Codes,  of   1868   and 1867 respectively, are to the same  effect;  providing  how- ever that the punishment shall not, as a rule, exceed  that which might have been awarded by the  law of  the  place where the act was done.  The Bavarian Code of 1861 stated the liability of subject.a without any such reservation 11, but it is perhaps carried furthest by the French Code, as amended in 1866, which provides that 'tout Fran qui  hors du  terri- toire de la France s'est rendu coupable d'nn crime puni par la loi Fran aise, peut etre poursuivi et juge en France 8.'
'fb,is enactment is in accordance with an opinion given to the government by the Cour de Cassation in I 845 and ap­ proved by t.wenty-four Courts of Appeal and six Faculties of Jaw, against the exclusively territ.orial character of penal juris-­ diction.     'Ce qui est vrai,' said the Court,' 'c'est que le droit de punir, au nom de la  loi fnm , ne peut s'exercer qu'en
France ; ce qui est errone, c'est que l'acte punissable, commis sur le sol etranger, ne puisse, dans aucun cas, tre regi pat cette loi 7.'
The Ji,ru• ligeantiae is not concurrent with, but excludes, the forun, delicti in the case of Europeans whose govern­ ments have capitulations to that effect with tl-.e governments of Orient.al States.
iii. 'The theory of self-J>ffllervation' is in some continental !:eo
systems considered in certain cases to conf81' a jurisdiction aenati

1 Code d'innructioll crimlDelle, art. 7,
9  A.rl. + 3•	I   Arla, 6, 9"	f   A.rl. +
· Inlinder 1111terliegen den Benimmungen cler BayerilGhen BtrafgeHtme
wegen aller von ihDeD im In-Oder-Aaalande vertlbten lltnlbaren Handlmigen,
art. 10.
· Arla. 5-7.	' Cited by M. Brocher, Rev. de Droit Int. vii. p• .p.

848	THE A.PPLIOJ.TION Oll' LAW'.

ca. xvm. which, since it  is  neither ' territorial '  nor  ' personal.' baa been  described  M  'quasi-territorial.'  It  allowa  that  the Courls of a State may punish  oft'ences although committ.ed not only outside of it.a territory but also by persons who are not its  subject.a.  Such a jurisdiction,  which  might  perhaps be described as c1aimed for the forum dfJitati, laaae, is asserted with reference to offences against the govemment of the State, or against it.a subject.a.
The French Code, BB revised in 1866, provides for the
trial and  punishment of any  alien who, having committed	-I
abroad an oft'ence 'attentatoire 1 la s6rete de l'Etat  ou  de con on  du   sceau.  de   l'Etat,'  or  against the	French coinage or paper currency, shall afterwards, voluntarily or by means of extradition, come within the French  territory1• The Italian draft Code of 1868 1 and the German Code of 187!2 8 contain similar articles. The Bavarian Code of 1861 went further ; providing also for the punishment. of oft'enees committed abroad by aliens against Bavarian subject.a, ' in the absence of anything to the contrary in  the  treaties  of  the State or the principles of International law'.'
At its Bl'l1BB8ls Session, in 1879, the 'Institut de Droit international,' after much discussion, adopted the following resolution upon  this subject:-' Tont 6tat  a  le  droit de punir lea faits commis m me en dehors de son territoire et par dee
trangers en violation de ses lois nales, alors que ces fait.s sont une atteinte a I'existence sociale de l'etat en cause, et compromettent sa securite, et qu'ils ne sont point p:revus par
la loi e       du pays sur le territoire duquel ils ont eu lieu.' The lnstitut rejected a resolntion extending   the   right t.o other cases 11•
The   theory     iv. The theory which may be described BB one ' of genenl
of-o-
}:ilitan     supervision,' or ' of cosmopolitan justice,' looks merely to the
Ultioe.      forum tlepreAeuionu, which we have also called forluitu•,
I   Art. 7•		I   Ana. 5• 7•		S  Art. '4. J. t    Art. U.		I   Annuafre, ifi, p. 38J.
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r	ascribing t.o each State the right or punishing any criminal OB. xmr.
r	who may come int.o its power.
This theory has long found favour with reference t.o pirates, on the ground that they have thrown off their 111bjeetion t.o any political authority, but some writ.en have claimed for it a far wider application.· Vattel, for instance, makes an exception t.o the rnle of exclusively territ.orial
jurisdiction in the case of ' ces   erats qui, par la qualite
et la frequence habituelle de leurs crimes, violent t.oute stlrete publique et se t	les ennemis du genre humain.' He continues : ' Les empoisonneurs, les assassins, les in­ cendiaires de profession, peuvent        extennin s partout otJ. on les saisit: car ils att.aquent et outragent t.outes les Nations,
en foulant am: pieds les fondements de leur stirete commune. C'est ainsi que les pirates sont envoyes a la potence par les
premiers entre les mains de qui ils t.ombent. Si le souverain du pays oil des crimes de cette nature ont        commie, en
:r&,lame les auteur& pour en faire la punition, on doit les lui rendre, comme 1 celui qui est principalement in	1 les punir exemplairement1.' The A11Strian draft Code accordingly provides for the pu:trishment of serio11S oJl'ences committed abroad by aliens, subject t.o the stipulations of any treaty to the contrary 1 ; and the Italian Draft contains a similar pro­ vision, in case the State t.o which the alien belongs shall have refused t.o take him in extradition, with a view t.o punishment 1•
It is obvio11S that the adoption by a State of one or Combina­
another  of  the  four  current  theories  of  jurisdiction,  or  of  a ::i:f.ot
combination of several of them, will determine not only the exercise of its own criminal   j sdiction with reference t.o a given set of facts, but a.lso its recognition of the rightful- ness of the exercise by other States of their jurisdiction with reference t.o the same state of facts. In cases where it recognises the concurrent competence of several States, it
1 Droi ct.. Gem, i. S 11133. Cf. von Holtundorft', die Amliefermig der Ver brecher, 1881, p. 7•	I   1868, ari. 6,	I   1867, &n. 6,
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ca. xvm. may or may not regard the decision of the   Courts of any one of  them  as final, so  as  to  give an  offender  the  benefit of  the  maxim,  ' ne bis  in  idem.'   Provisions  to  this effect l'r8 not uncommon in continent.a.I Codes 1• In English law there is some authority for saying that a plea of ' autrefois

11Cqui•t

or ' convict' in a competent foreign court is a good

defence 1.
The readiness, or disinclination, of a State to mrrender its own subject.a in extradition is another result of  the  view which it adopt-Ail with reference to criminal competence. The continental nations, among which the doctrine of ' personal jurisdiction' is fully entertained, refuse extradition  of their own subject.s ; while England readily surrenders its subject.a because it is not, as a rule, prepared to punish them for offences committed outside of the country.
The Lex. II.  Questions  as  to  the  appropriate  ' Lex•  are  not  of frequent occurrence in criminal law.   Of the fonr classes of such  questions  which  may conceivably  be raised, those  as to (i) Concentricity, and (ii) Time 8, no doubt occasionally occur, but questions of (iii) Race, and {iv) Place, are hardly separable from  the  question  of  ' Forum.'  The  ' comity• which often determines a controversy in private law in accordance with rules borrowed  from a  foreign  system has no place in the trial of crimes. No State will undertake t.o administer the criminal law of another, though it may aom times go so far as to enquire  into  the  amount of punishment to which  a  crime would  be liable according  to  the  law of the place where it was committed.
The topics of criminal ' forum' and ' lex' have sometime-.

1   Code  d'im. crim. art.. 7;  Loi  de 1866,  an. 5;   Italian  Draft, an. 8;
German Code, an. 5. 7.   But of. Austrian Code, an. 30, and Fiore, Droit
intematiomJ, i. p. 161•
· Se:e R.  fl.   H	29 o. II, alted in Beake fl. Tyrrell. I   w. and lL, 1 Shower, 6, and in R. 11. Roche, 1775, 1 Leach, 135. Of. Bull, N. P. 245; Al"Chbold, Crim. Pnct. p. 121.
1 E. g. German Code, art.. 2.
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treated in conjunction with the analogous topics of ca. xvm. privat.e law, as, for instance, by von Bar in his 'Internationales
Privat- und Strafrecht.' They have. indeed much in common, and the title of von Bar's work would be objectionable only on the ground or ambiguity, if it did not seem to lend iiselt to the support of statements by other writers which involve the whole subject in hopeless confusion.
It may perhaps be assumed that the reader who has followed the argument of the last few pages will at once detect the astonishing inconsistency of view which is betrayed by the following extract from a work of deservedly high authority.	• On appelle,' says M. Frelix, • droit int.ernational prive l'ensemble des regles d'apres lesquelles se jugent lee conjlit, entre le tlroit privl des diverses nations; en d'autres t.ermes, le droit international privtS se compose des lois civiles Ofl t,rimtMlle, d'un tStat clans le t.erritoire d'un &t ftranger 1.'
It would not be too much to say that ' Private Inter­ national aw,' if thus conceived o is neither ' private' nor 'international' in the sense in which either of those terms are usually and properly employed in Jurisprudence.
III. What waa said of the • interpretation ' or private, Interpn,ta­

will apply also to that of public law.

§ 3. International Lato.
I. No question of • Forum' can arise in Int.ernational law, of which  it is an essential principle that each nation is the

tlcm.

/


1  Drolt; International Prlvlf, f 1.   ll,I. von Bar, who defends hi■oombination of '11e two topie■by '11e authori of R. von Mohl, Stut■recht, ViSlkerreoht u. Politik, p. 682, endeavoun to avoid '11e dlilioultle■ which hi■ title rai- by
cll■tingul■hing between 'Intematlon■le■ Becht' and 'Vcilkerreoht.' The former am he employl to lligDify a gea111, of which '11e two apecie■ an respectively •Volkerreoht,' by which he meau Publio InternaUonal Jaw, ud
· lntematlouale■ Prlvat.reoht.' Mr. We■tlalr.e, who follow■ Jl'a!lb:, fnnkl1 admiw, in hi■ new edition, that he is uing the term  •prin.te '  ha  a leDle which ha■no nlation to '11e div!lion of Jaw into 'public ' and 'private.'
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ca. xv111. judge of it. own quarrels, and the executioner of it.a own
The appli- decrees.
CJaROll of
Iu.tema-
ticmal law.    II.  The question of ' Lex' does indeed arise, but in • way
The La. that present.a but • slight analogy to anything in eith department of Municipal   law.    It is merely whether a given set of circnmstances comes, or does not come, within the operation of international la.w at   all   In   other words, whether the States between which a controversy baa arisen a.re, or a.re not, memben of ' the family of Nations 1.'    If not, the principles to be applied to the fact.a a.re derivable not from internatiOD&l la.w, but from views of national interest tempered by general morality.   Much   confused reasoning baa resulted from forgetfulness of the limited area within which it is possible or desirable to _apply the rnles of Inter­ national law, as such.
I terpreta-    III. What has been said upon the subject of ' Int.erpret&-

t1on.

ti•o,n W'Ith

._n..,1.1i.erence   to  mnm• c•i  i..1-

law,  appI1' es  wutat1.1 ,.._

ta,uli, to International law also.
The axioms of the science and the doctrines of received text-writers will be susceptible in general only of ' logical interpretation,' but something analogoua to ' authentic in­ terpretation' would be quite possible in the case of such quasi-legislative expressions of international opinion, as, for instance, the Geneva Convention, or the Declaration of Paris.
s Supra, p. 3n.
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Adulter,-, 1,.S, :110:11,167, 270,312.
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Advocate■, :11-43, 288, 29-4.
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AsenOJ', 96, 101, 10:11, 215, 2:12, 2-43,
:1176, 316, 327.
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· implied, 2:13.
· international, 327.
- pretended, 19-4, 2:13.
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· the contract of, 22:1, 2-43.
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.Agreement, 209, 212, 1:11-4, 238, 2-43.
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271, 280.
BIIDDl'eOb.te, 171, 20+
Barp.lD and 8&le, 209 ••
Barter, 23+
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205, 107, :1132, 318 ., 319 •.
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Oania&e, 241.
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232.
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Ohanp in the law, 259, 335• Oharondu,:111.
Ohaner party, 242.
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Chon in aotion, 114, 253.


Chriatendom, 319. Churoh, law of t.he, 302. Churoh and State, 302. Citation, 292, 314, 328,
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CopJTight, 170, 177, 270.
Co-:reapcmdent, 1,48, 267.

INDEX.	359

D.
Damqe, 145, 153, .ffl9•
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Honorarium, 243 n, 244 Honour, law1 or, :u, 26.
HostilitT, 288.
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IdentiJloation, theory of, 130. IdentltT, 3a3.
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Induatri&l fruit■, 185.
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Inaoripttom,   191. Inapeotton, government, 3o6 •· Inmlt, 15a.
Imaranoe, 241, :14:1, :a..,S, :155.
Intangible prop81"Q', 176.
Intention, 91, 152, 16o, a68, 310.
Interouaf.o, a44 n, :150. Interdlota, 161.
Interut, a36, a49.
· who hu an, 152.
International law, 35, 110, lllI, 1:15,
318, 3:11, 331, 343, 351 ••
· application of, 352.
- penal law, 340, 350.
- penom, 320, 3:11, 3a:a.
· private law, 340, 343.
Interpretation, 332, 344, 351, 35:1.
· authentic, 345, 35a.
· doctrinal, 345.
· Clldemive, 345.
· grammatical, 345.
-legal,34+
· logical, 345, 35a.

Interpretation, reatrictive,  345.
· uaual, 345•
lnteat.ate auCCIN8ion, I 36,
Invention, 170.
Inveatltlve facn, 13:1, 266. Iudioia ext1'11ordfnaria, 309· Ima iD re, 156.
- aliena, 179, 315, 3:1+ Iuria-oonaultt, :a s.
Iarillprudentta, m-.ning oftena, a, 3.
Iua, u, 70.
· inter gen.tel, 318.
- geutium, 8 n, 33, a:15.
- in penonam, 199.
-quod ad pan. pertinet, 113.
-poaeuionia, 157, 165.
· polllidelldi, 167.
· privatum, a97.
· publicum, a97.
· quod ad l"fJI periinet, 113.
-adrem, 1:13.
- in rem, ua, 199.
-inre,1:13.
-   vindicandl, 167.
Iuta aauu, 133, 175.

J.
.Teat, JOO.
Joint and 1everal  oontraota,  217,
a3a, a50.
· OWDarl, 168.
.Toint-atook oomp&117, :179, a8o.
Judp, fuD.Cticm of, 263.
· liability of, ao6, 30a. Juqment, :194, 314.
-  .. JD81'geJ', :172•
.Judioatun Aot 1878, the, 63.
.Tuclioial no&loe, :194-
· fanctiom, 30:1.
J1U'lad.totlon, :192, 314, 3a5.
· adminfatrative, 307.
· criminal, 314-
· iateraational, 323, 325.
· ratioae materiae, 333 n.
· per!IOIIM, 333 ••
· oomnopolitan theory of, a,f.8.
· penona1 theory of, ,346.
· quasi-territorial theory o( 3..,S.
· aelf-preaervation theory of, 347•
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.Turiadiatioll, territorial dieory of, 3,t6.
J'a:riapndelloe, a.
· da8Ded, u.
· u equivalent to law, +
· a IOienoe, 5.
· a formal acienoe, 5.
· ahatra.cted from pomtive law, 8.
· p?OgNlllive, 8.
- Dot divfaible into general and par- ticular, 9.	.
-  DOI'     into hiatorlcal and philOlo-
phioal, IO.
· rightly into aivil and arimiml, II.
· it1 relation to oomparative law, 7.
· analytical, 5 n.
· oelll01'ial, +
· npoeitory, +
-formal, 5•
-gaeral, 9·
· hfetorioal, IO.
-looal, 5.
· medical, 4 •·
· putioular, 9·
-UDiv-1, 9.
· UN  of	term law in, :10.
.Turiltto act, 915.
· one-eided, 10:1.
-   two-lided, 10:1, 209, 218.
-pencm, 81.
J'anUloaUcm, 131, 143, 153, 310.

X.
l[ant, :15, 65, 147, 157, 175 II, 198.
Kiq, :187.
B:ultm-Bta&t, 67 n.

L.
Landnoht bl'loht pmeiDe1 Beoht,
335.
LuoenJ', 16o .. X.t.ent deteote, 236.
X.w, 13.
-   In	phymcal---,  17, 18.
-   In die praotical IIClinca, 15, 19.
· u a role of actioD, :10, 21.
· in JurilJ)l'lldenoe, :10, 36.
-  epplicatiOD of, 33:1, 340, 34:1, 34+
- mterpnation of, 344,351,352.


Law, object of, 65, 72, :163-
· object of, :meaDII of att.ainiDg, 67, :190.
-	IOIU'OS of, 47•
- divfdOIUI of, 1:15, :199.
- abnormal, II5, 1:14, 274, :195, :199,
3:a:a.
-  adjective, 75, 124, 140, :190, :198, 320.
· .Admiuietrative, 1:11, 305, 3o8.
· CoutitutiODal, 121, 300, 301.
- Crimlnal, 1:11, :167, 300, 3o8, 345.
- of Evfdenoe, 293, 31+
· extraterrftarial etrect of, 339·
-  • Formal,' ::190 n.
· general, 115.
-ofGod,3+
· International, 35, IIO, 318, 3:n.
- -   private, 341, 343, 351.
· llarchant, :16o.
-  Koral, :16, ::191.
· llunlalpal, 1o6, III, 319, 343 ••
-ofNatiom,  318,341 •·
· of Nature, ::a8, 31.
-   normal, u5, u4, ::174, 322.
· particular, II 5•
-J>lll'IODal,335.
- of penOIUI, II::a, ::174, :195, ::199.
· podtive, 37•
-  private, 1o6, 1:11, u5,  :167, ::190, 320,
351.
-  -   international, 340,343,351.
- public, 1o6, 1:11, US, 267, 297, 320,
345•
-  eubetantive, 75,124, 298, aoS, 321.
Law, territorial, 336.
-of 11U.
· written and unwritten, 63.
X.w, a, a propoeition, 20, 73.
- a, a command, 15, :10, 36, 73.
· detlnltion of a, 36.
Law, act of, 134, 253.
Law-makfDc orp,m, 64.
Leue, 237.
Leave and lloenoe, 143.
Lepo7, 138, 175, :lo+
Lepl duty, 7:1.
-right, 6g.
Lep.1prooe•, abuae of, 155. Lepllty ota oontnof, 2::1+ Leption, law of, 327.
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Lelialation, u IIOIU'09 of Law, 63. Lesialative flmotiOIUI, 305, Leonhard, R., 97, n3-eooie--,

Leonina	J46.
Lettmc, :137.
Lez, the quenion of, 33:1, 334- 350, 35J.
-    ligeaD.tlae, 337.
-   lool aotu, 337.
· lool oontnotua, 337.
· looi delioti oornrntut, 337.
· dornioWi, 337.
- tori, 336, 337.
· loci ■olutlonia, 337.
Liabllit,", :168 n.
-ANigmnent of, :153.
· limited, :146. Libel, 153, a67, afi9. Liberalltiea, :134-
Libentni, 150, :103.
Lioenoe■, 186.
Lien, 189, :135, :141.
Life-interen, 184, 185.
Life•NDt, I 8+
Lirnit.ation of aotion■• 174, :17:1, :187.
- ■tatute■of, 3:19, a5a, :172, 287.
Limited liabllitJ", 279.
Liquidation. a8o. Li■alibi penden■, 273. Liti■oonteatatio, 27a. Llnlihood, right to, 154.
Loan for OOIUIUD!ptiOJlo :136.
Loan for u■e, :137.
Local p,vernment, 307.
Looatio-oonduotio, 236, :13711, 24111,
242.
Lotterl.e■, 248.
Lunattoe, 91, n6,   150, 166, :105, 287,
2¢.
••
Kaoedom&nurn, ■. o. :185.
K&homedan law, 54, 147n, :124, 336.
Kaine, Sir H. 8., 9 n, 44, 6o n, 63, 262,
291 •.
Katntenanoe, 311, 3:19.
J1"1ority, age	:185.
lllalioe, 15:a, 1 3, a68.
Klllioiou■p1"0NOlltion, 155, afi9.

Kalum P8I' ■e, 33·
][alum l)l'Ohibiturn, 33.
Kanolpatio, :126.
Jlandator,-, :au, 24+
Kanda._, 24+
Kan■aat.aenatmu, IIIWIUIII, 145.
lll■-.,vrntwton, 150.
K&riDe in■uranoe, a49, 255. J[arital richt■, 146, JOI, Jllarriace, 146, JOI, a38,335-.
· alude■t.ine and regular, :138.
· fraudulent, 195.
· temporary, 147.
· of OD o'lt1U!nhip and liabili&ie■,
I 77, 253, 285,
- oontract, 201, 209n, :133, 238.
· brobge, :12+
· precontraot of, :139.
- settlement, :134, :186.
Kuter and ■ervant,  13:1, 1,46,  16o;
195, 242, :143, :170.
Keume of darnap■, 271 n. Jl6deoine 1'ple, 4•• Kedioal .Juri■prudenoe, 4-.

·K-·eraer, 21546+, 17:a.
Keritorioua riaht■, aor, 205, 270.
Jlethod, 1:14, I,fO,  :IOI,  J03, 233 II,
:afi9, 300, 3n.
Ketu,90.
Jl!aht, 71.
publio, :195, 315.
Kmor■, 91, :165, 273, as+
Ki■demeanor, 311.
Ki■take, 91, 100, :105, 216.
Kodv■110Q.mrend1, 133.
:llonarclh7, 43•
Kon97, :134-
· hadand reo■iYed,:105.
KonOPD17, 147.
Konopol7, 133.
Koral duty, 7:1, 198.
Koral law, 26.
Koral prinoipl•, :16, 318. Morality and ounorn, 48. Kortgace, 188,191,32+
Kortmatn, ■tatute■	168, 303, :181.
KoaliD■, Omonnanoe tie, u8.
Jlov■ablea, 87.
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Jliihlen11WaDg, 171.
JIUDdaohat■, 238.
Jltlllioipal law, III, 319,a, 343,a,
Kutuum, 236.


l.'lationalit7, 303.
l!latural Law, 6, 28-35.
· deducm.one from theory of, 33.
-  fruits, 173, 185.
-  obligation, 198, 250, a58 n, 273.
· penon, So, 275, as+
-   righta, 142, 168, 180.
l!latlJnlia Nesotil, 102.
l.'laturalieation, 303, 3o6.
l!lautioa peounia, 2-48.
l.'lautioum foenua, 2-48.
l!Jeoeaaariea, 205.
l.'lesative ■ervioea, 233, 247.
Nesllgenoe,  93,  130, IH,   241,  243,
268, 310.
· oontn'lmtory, 130.
l!lesotiable l.natrumenta, 255.
l!l'esotiorum geatio, 200, 205.
Neutralit,-,321,327, 329. Nomenolat.ure, ue Termfnoloa,
l!Jomoloa, 2.., 26.
· defined, as.
N6j1,11s, 15 ,a.
No11-oonformit7, 288.
Non-performance, 256, a6o.
l.'lormal law, 12+
- right, us,12'4, 140.
-penom, 115,320.
llTovatio, 254, 259.
]Jovi operia denuntiatio, 263. l!Joxae deditio, 132 n.
l!Juda proprietu, 179.
l.'ludum paotum, 225, 230.
Nuiaance, 269, 313.
Nulllt:y, 97, 100, 103-

o.
0Mha, 232.
Objeot of law, 62, 72, 263-
- of a risht, 69, 77, 83, 114- 0bjeota of ownership, 1 .


Oblatio, 257.
Obligation, is it a' re1' t 8'4, 151.
· definitiom of, 198.
- natural, 198, 250, 258 ,a, 273.
· civil, 199.
Obl.iptionea, 197, 198.
· ex contractu, 197, 208.
· ex variia camarum figuris, 200.
-quui ex oontractu, 198, 200, 267.
· ex delicto, .198.
· quui ex delioto, 198.
Obllgator;y oontn.ot, 209.
Oooupatio, 173, 32+
O:ffenoeB, 308.
· cllllllification of, 3u.
· list of, 3u.
O:ffer, 218.
0111.oe, effect of holding, 2o6, 287. 0111.oial righta, 201, 2o6, 311.
Onerous contract, 232.
Opene aervorum, 18+
Orbit of a right, u7, 266, 308. Ordinar;y rights, 15+
Oricfn of law, 49.
· of states, 3u.
· of arti1loial persona, 82. Ownarahip, 157, 166, 32+
· acquisition of, 172, 177, 32+
· bonitarian and Quiritarian, 179.
· elementl of, 167.
-intemational,324-
· joint and aeveral, I 79•
· legal and equitable, 179-
· limita of, 167.
· objects of, 169, 170.
- trr.nafer of, 168, 175, 177.

P.
Paoi1lo blockade, 328.
Paota, nuda, 225, 230.
· veetita, 230.
Paotum de non petendo, 259, 271. Paper to Bearer, 255.
Parent and child, 148, 202, 285.
Parental rishta, 1-48, 202, 285.
Parol contract, 230.
Part, ideal, 87.
- payment, 257, 273.
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Part, phyaical, 87.
Partle olvile, 268.
Paniea to ui aotion, 295.
· to a OODtraot, 217, 232.
Parmenhip, H3, 2"'6, 276, 279, 28o.
· cluaification of, 246.
Panu anoillae, 175.
Plll't7, act of, 13-4, 253.
· tmraD80111 to Ul action, 295•
Puenta, 170, 176, 270.
Patronu, 150, ao3.
Patria poteltU, 285.
PauDlfe, u7.
Pawn, 188.
P-,3u,323.
Peoulium., a85.
Peer, ag6.
People, 39-
Perlormanoe, 256.
· event.I pnmmting, 256.
· aubnitutea for, 256, 257.
-   of,256, 259-
Per.lurJ', 312. Permiuive me, a33, a36. Penou., 77, 78, 79, IU.
- abnormal, 115, a74, 284, 295, 321.
-   artffioial, 79, 81, 90, a75, 316.
· of IDoidence, 77, 79•
· of inhenmoe, 77, 79-
· international, 321.
· juristic, 81, go.
· natural, 79, So, 275, as+
-   normal, 115, 320.
· ofl'ence11 apinat the, 313.
· political, 1o6.
· public and private, 105.
Penona, So, 133, u7.
· atandi in: iudioio, 296.
Penonal law, 33+
· and real statutes, 123, 339·
· 1ervitudea, 183.
· theory of juriadiction, 3"'6· Pencmalit7, aten■ion of, 157, 16+ Pencm.a, law of, 112-u:a, 27+ Petition of right, 110,317.
Philoloa, comparative, 7.
Piomra,i75. Ptpu,188. Pintea, 326, 349·

Plaoe, 89.
- In the application of law, 334,336,
350.
Plautatio, 17+
Plato, HI._
Plea, iD CClllfeulon and aYOidaw,
293.
· dilatory, 293.
· peremptory, 293-
Plead.lDaa, 292,31+
Pledp, 179, 186, 188, 250, 251, :a62,
270.
Pl'Ul'N re!, 117.
Poli07 of the law, :aa-4,, 247, :a7a. Politioal pencm, 1o6.
Poliael, 3o6. PoWoitatlo,  uS. Polloak, Mr. F., g6, u3. Poaitive law, 8, 37.
· .relation of, to natural, a9, 33. Poeaeaion, nature of, 157, 16+
· oornrnencement of, 157, 165.
· derivative, 162, 163.
· element.I of, 158.
· u a mode of acqulring ownenhip,
173.
· repnaentative, 16o.
-  right to, 143, 148, 157, 167.
-1YD1bolical, 159-
· termination of, 165. PoalbWt7 of a oontraot, 12+ Poat, oontracta by, u9.
Pnottoe, 290 n.
Pnoanmn, 161, 188 n. Preocmtraot of marriace, 239. Predia1 aervitudea, 18o.
Plvoptive prooeu,  317.
Pnrop.tivea, 30a.
PNami.ption, acqui■itive, 174, 32+
· extinctive, 174, 272.
- In arirniDal law, 311.
Prenmpticma, 153, 221, 29+
Prtt I, la src,ue, 248.
Prtoe, 23+
Prfmar7 rishta, 118.
PriDcipal andll008880l'7, 88, 17-4, 232,
233, 250, 311.
PrlDcipal uid     -.at, 96, 101, H2,
u3, 243, 270, 327
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PriDolPll and oontnot, :133.
Pri:nte Intemattonal law, 3_.1, Ma,
351.
Pztn.te law, 1o6, u1, u5, 1-40, :1197, 351.
- abnormal, U.f, 1 , :1174, :1195.
· adjeolilve, l,fO, :190.
· applieaticm of, 333· •
- JIOl'DUl1, U.f, I.I.
- mbetantive, 1.fO- Prlvilepd atatemaDt, 153. Prl.Tile&N, 19::i.
Prl'rilesium, n n, 133.
Plue, 339-
Prooedme, 75, :1190, 300,310,313,314,
316.
Prodfgf. 91, 150, :1187.
l'l'ofeulcm, ::i_.::i, a88. Pnata-•pnndre, 18o, 181. PMmlN to IDIIZ'l"J', a38.
Promilor and promuee, :1117.
Plomil8orJ' note, :1128, a5a, :1155. l'!omulc•tion  ot law, 335. l'l'oot, a93-
ProJ)erlJ', 16!).
· int&ngl"ble, I 70, 176.
· literary ucl artlltio, 170, I 76.
-moveable ucl Immoveable, :1137.
-	·-	apimt, 313.
· tangible, 169-
Proprletary richta, 1.3, 156, sa+
Pi-oteotion ot nbJeota, right of, 3:13, 326.
Pi-oteet, IOI  ti.
ProzlmitJ', 136,178.
Publio law, 1o6, 1:11, n5, 297.
· applieation of, 3•5•
· oharacterimOI of, :1197.
· relation of to private law, :1167, 2!)8,
308, 315, 319, 320.
· claaifleation of, 300.
Publio opiDf.on, 68, 71, 318, 319-
-   polloy, 131, u-4,  a,.7. Publio pl'Oll8Cl11tol", 268,315 fl. Pmmbment, theory of, 310.
- ■pecialpan of the, 31I.
Puni•brnenta, the lilt of, 311.
Pmobue, 177.

Q.
QuaeetiODN perpetau, 30!)­
QuaWloaticm, 133.
Quui-om-pontione,27&
Qu-■1 ex oontnotu, obligation•, 1!)8,
::ioo.
Qnu:I ex delioto, 1!)8.
Quui-PCJ8118uion, 166.
Qu-■i-private  penonalitJ"  of   the
Btate,300-
Qnu:l•richta  and  Du.tie■ ot the
State, 1o6, JU,   315, 316.
Quui-te:rrUorial juriedlotlon, 320.
Qnu:l-'1181lfruot, 19+
Queen'• . 295 a.
Quiritarian cnrnenbii,, 179.


B.

:a-, in the applioation of law, 334,
335, 350.
Baolns, 2,.S.
BailW&J"-oarri.81'8, 2 .
- Companie•, :11,.2, a8::i.
Bu.bn888,	n.
BatU!oatlon, 223, 250, a5a, 271.
Beal oontnot, :1133.
-  pl'OP81"tJ', 88, 235.
· eervitude•, 181.
· etatute, n3, 339-
Beallaet, 186.
Beoaptor, :1105.
Becht, I 3, 70, a66.
· objectfve11 and subjeotive11, 70.
Beohtageeohift, !)6, ::io8.
Beoopition, 323, 330.
BedblbiforJ' aotion, 236.
JWprn.e de la oornmunaut&, 286.
-dotal,286.
Besi■tntion ot bfrlba, Jo6.
-otcontnota, 23+
· otinournbrance■, 191.
· ottltle, 9n.
· of Trademark■, 177.
Beirree■, 246, 250.
Belatlve dutiea, 109.
Beleue, 256, 259, 271.
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Beliglon, entering into, 81, 178, 288.
· u a 10uroe of law, 54,336.
· oft'eno81 aplmt, 313. Bemafndnmlm, 18-4, 270.
Bemeclial  rlsh&a, 123, 140, 261, 263,
265,327.
· extinotion of, 271.
-  origin of, 261, 166.
· IUlpelllion of. 173-
· tralllfer of, 171. Bem.oten-, 129, 29+ BeDault, L., 165 n.
BeD'llDOiatiOD, 145.
Bent, 237.
Beported -··	56, 58.
Bepruentatton. 101, 14+
Bepriala, 328, 329-
Beputatton,  right  to, 143,  151,  26g,
324•
· oft'eno81 apiut, 313.
Bee, corporal•  and  inoorporal•, 8-4,
86, 113, 16gn, 170,172.
Bea; fnngi'bil• and DOD fungibil•, 88, 236.
· iudioat■, 171.
-  mancipi, 88, 235.
· mobil• and immobil-, 87.
-   nulliu■, 16g, 173.
BeaoiNion, 157. Beaeffatton, IOI If: Beaolutory oonditiOD, 103. Be■pondentia, 2,.S.
Beapoml.blli'7, 131,170,310.
Be■Ututto in iDtepum, 157, :165.
Be■tttution, 74, 265.
· ot OOD,jup1 rishta, 101.
Mwnton, 318.
Betroapec,Uve applloation  ot law,
335.
Bevence, 161, :164, a68-.
Bevenue, 3o6.
BevenlOD, injury to, 183, 270.
Beveniolllll', 170.
Bevooattcm, 218,245.
Biaht, a, what ia, 67, 71.
· ambiguity of the term, 70.
· analyai■of, 76, II I,
· definitiODB of, 6g, 71.
· dynamical elementa of, 78, 1:16, 132.

Biarht,· e:dent of, 135.
· forfeiture of, 131.
· infringement of, 1:17, 166, 26g.
· object of, 6g, 77, n+
-   orbit of, 127,266,308.
- natieal ei-ent■of,78, 1:16.
-   waiver of, 131, 143, a68, 171.
Bicht of aotlon, a, 2,5.
Biarht■• u a bui■fer the cJNlifieation
of law, 73, u5, 141.
· primary cli■t.inotion betw-, 1o8.
-  cJalllflcation of, 104, 1:15, 143,100,
31:1.
-  abnormal, 115, 12.f, 140, 17-4, 299-
· abllolute, 1:13.
-   anteoedent, 14:a, 143, 197, 299, 3ao,
3:13, 326.
· of oommon, 181.
-  oontnctal, 150, 2o8, :13:a.
· a: oontnctu, IOO, aoS, :170-
· derivati•e, 14:1.
· of determinate ineldenoe, 123.
· of dispoaiticm, 168.
· domatic, 201.
· dominical, 150.
-  of enjoyment, 168.
-   family, 143, 146, 201,313.
-   ftduoiary, :1011 203, l70-
· to immunity from fraud, 193.
· imperfect, 328.
· of buleterminate bacldenoe, 113.
· bateniational, 313.
-lega), 68,71.
· n 1ege, aoo.
- meritoriou, 201, :ao6, :170.
-  marital, I ,	IOI.
- moral, 68, 71.
-  ha motion, u6,  305.
-  natural, 14:1, 168, 18o.
-  of neutrals, 330.
-   normal, 115, 1:14, 140, 17-4, 199.
· oftlaiaJ, :ao6.
-ordinary, 143, 154-
· parental, 148, IOI,
· w personal •fety, 143, 313-
-  in  penonam,  1:11,  141,  197,  199,
109, 153, 2 ,   165, 199, 310, 316.
· - me Jege, 100.
- -  tranafer of, 253, 255.
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Bqhta in penonam, esmiotion or, 256, 271.
-perfect, 328.
· to pollMlion, 167.
· primary, 123.
· private, 1o6, 267.
-proprietary, 156.
-    public, 1o6, :167.
· zelative, 1:13.
· in re &lieDa, 179, :a6g.


Sootoh law, 204 "·
Se■J, 227 ._
Seal, oontnct under, aee Deed.
SecondarJ" right■, u3.
Beourlty, 187, :131, 316.
· discharge or, 193.
· transfer of, 193. Seduction, 149, 151-, :a6g.
Self-defenoe, 145,310.
Self-government, 307.

-   in  rem,  u:a, 140, 141,
:a8o, 323.

:109, :165,

Self-help, 201, 261, 264, 3:18.
Belf-pre■ervatlon, right of, 310, 3:14.

-   remedial,  u3,  1,fO, 141, 197, 261,
263, 265, 271, 299, 320, 3:17.
· to reputation, 151, 3:a+
-   at reiit, u6, 127, 305.
· ohaJe, 187.
· eanot.ioned ud 111Dotioning, 123.
--dary,u3,
- of ■elf-defence, :164, 310, 3:18.
· to aerv:ices, 198 tt.
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